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PROCEEDINGS 

UPO.N  THE 
HAD   IN 

THE   SUPREME  COURT  OF   ILLINOIS, 

AT  THE 
JANUARY   TERM,  1S70,  AT  SPRINGFIELD. 

On  Monday,  the  10th  day  of  January,  1870,  the  Hon.  Joseph 
Gillespie  addressed  the  court  as  follows  : 

If  it  please  the  Court :  I  am  charged  with  the  duty  of  pre- 
senting to  your  Honors  a  series  of  resolutions  expressive  of  the 
sense  of  a  meeting  of  the  Bar  touching  the  character  and  death 
of  an  old  and  prominent  member  of  the  profession — the  Hon. 
David  J.  Baker.  I  feel  that  I  shall  not  be  able  to  do  full  justice 
to  the  subject,  but  I  trust  that  my  short  comings  will  be  more 
than  made  up  by  you,  Mr.  Chief  Justice,  to  whom  the  deceased 
was  better  known  than  to  any  other  living  person. 

It  was  my  good  fortune  to  make  the  acquaintance  of  Mr. 

Baker  about  the  year  1838,  at  his  residence,  in  the  venerable 

village  of  Kaskaskia,  which,  here  permit  me  to  say,  was  once  the 

gay  Capital  of  the  State,  and  whose  social  life  had  lingered  long 

after  its  political  prestige  was  taken  away.     But  Kaskaskia  was, 

even  at  that  day,  distinguished  for  the  talents  and  attainments 

of  its  gentlemen,  the  beauty  and  accomplishments  of  its  ladies, 

its  social  refinement,  and  its  elegant  hospitalities. 

It  was  there  and  then  that  I  first  met  with  the  subject,  the 
outlines  of  whose  character  I  am  feebly  attempting  to  sketch. 
I  met  him  at  his  own  fireside,  surrounded  by  his  accomplished 
lady  and  interesting  family  of  children.  I  felt  that  I  was  in  the 
presence  of  one  of  the  "  gentlemen  of  the  olden  times."  From 
thence  up  to  the  time  of  his  death,  I  was  intimate  with  Mr.  Baker 
and  was  proud  to  call  him  my  friend,  and  to  know  that  he  was 
my  well-wisher.     But  he   has  passed  away;  the  places  which 
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have  known  him  shall  know  him  no  longer.  We  shall  never 
again  be  charmed  by  his  conversation,  instructed  by  his  wis- 
dom, or  guided  by  his  counsel.  He,  however,  passed  away  in  the 
fullness  of  his  years,  having  led  a  life  of  great  usefulness,  and 
left  behind  him  an  example  worthy  of  imitation,  and  a  character 
without  a  stain  or  reproach.  In  all  the  course  of  my  life  I  never 
heard  the  slightest  complaint  against  him,  as  a  husband,  a 
father,  a  neighbor  or  a  friend  ;  but,  on  the  contrary,  he  was  always 
spoken  of,  in  those  relations,  in  terms  of  the  highest  commenda- 
tion. 

Mr.  Baker  filled  with  marked  ability  the  offices  of  District 
Attorney  and  Senator  of  the  United  States.  To  the  latter  office 
he  was  appointed  by  Governor  Edwards  to  fill  a  vacancy  occa- 
sioned by  the  death  of  the  Hon.  John  McLean.  This  post 
he  filled  with  distinguished  ability,  and  while  in  as  Senator  he 
introduced  and  procured  the  passage  of  an  act  which  was  then 
deemed  of  paramount  importance  to  the  people  of  the  West, 
to-wit:  to  allow  of  the  subdivision  and  sale  of  the  public  lands 
in  tracts  of  forty  acres,  a  measure  which,  I  have  no  doubt,  con- 
tributed more  essentially  to  the  growth  and  improvement  of  our 
new  country,  and  was  more  stubbornly  resisted  by  the  older 
States  than  any  other  in  the  early  history  of  our  Nation.  In 
his  whole  career  as  a  public  servant,  Mr.  Baker  satisfied  the 
desires  and  fulfilled  the  expectations  of  his  friends  and  the  pub- 
lic.    He  is  justly  entitled  to  be  considered  a  public  benefactor. 

But.it  is  as  a  lawyer  that  we  have  principally  to  consider  him. 
In  this  department  his  pre-eminence  lay.  He  Avas  thoroughly 
versed  in  the  elementary  principles  of  his  profession,  and  spared 
no  pains  to  inform  himself  fully  in  reference  to  the  facts  and  law 
of  his  case.  Notwithstanding  his  extraordinary  abilities  and 
experience,  he  never  relied  upon  anything  but  labor  and  the 
honesty  of  his  case.  With  him  the  motto  was  ever  present  that 
labor  overcomes  all  obstacles. 

Mr.  Baker  always  sought  to  be  right ;  with  him  it  was  better 
to  be  right  than  tu  be  successful.  He  never  engaged  (if  he  knew 
it)  in  a  dishonest  cause;  and,  although  perfect  master  of  the 
science  of  special  pleading,  and  of -the  tricks  of  the  law,  he  never 
employed  them  to  obtain  an  unfair  advantage  over  his  adver- 
sary. He  was  pre-eminently  honest  in  his  profession  as  well  as 
in  private  life,  and,  as  this  was  well-known,  his  word  became 
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the  law,  and  it  passed  into  a  common  saying,  when  Mr.  Baker 
was  arguing  a  case,  that  "  he  was  giving  his  instructions  to  the 
jury."  It  is  no  small  compliment  to  Mr.  Baker  to  say  that  he 
rose  to  eminence  in  rivalry  with  such  men  as  Governor  Xinian 
Edwards,  EliaSK.  Kane,  Daniel  P.  Cook,  John  McLean,  IT,  Starr, 
D.  Blackwell,  H.  Eddy,  Win.  J.  Gatewood,  and  a  host  of  others 
too  numerous  to  mention — all  great  names — men  of  mark — men 
who  have  stamped  their  impress  upon  the  State,  and  even  the 
age  in  which  they  lived.  It  may  well  be  said  of  these  men, 
"  there  were  giants  in  the  land  in  those  days."  But  Mr.  Baker 
was  their  compeer,  and  it  is  meet  and  appropriate  that  we  should 
cherish  a  respect  for  his  memory,  and  hold  up  his  character  as 
an  example  to  the  rising  generation. 

The  following  are  the  resolutions  of  the  Bar: 

Wheiieas,  It  lias  pleased  Almighty  God  to  remove  from  our  midst  the 
Honorable  David  J.Baker,  one  of  the  oldest  and  most  distinguished  mem- 
bers of  the  Bar  of  the  State  of  Illinois ;  and, 

Whereas,  It  is  meet  and  proper  to  commemorate  the  virtues  and  hold  up 
to  the  public  gaze  the  bright  example  of  the  worthy  and  illustrious  fore- 
fathers in  the  profession  ;  therefore,  be  it 

Resolved,  That  in  the  death  of  the  late  lamented  David  J.  Baker,  the  Bar 
of  Illinois  has  lost  one  of  its  brightest  and  noblest  ornaments,  the  State  one 
of  its  most  enlightened  and  public  spirited  citizens,  his  circle  of  society  one 
of  its  most  acceptable  and  deserving  members,  his  family  a  kind  and 
devoted  husband  and  an  affectionate  and  indulgent  parent,  and  the  commu- 
nity at  large,  one,  who,  in  the  multiplied  relations  of  life,  nobly  performed 
all  that  duty  required  of  him. 

Resolved,  That  in  commemoration  of  the  many  and  exalted  virtues  of  our 
departed  brother,  we  ask  that  this  feeble  tribute  to  his  worth  ma}^  be  entered 
upon  the  records  of  this  Honorable  Court,  as  a  testimonial  of  our  high 
appreciation  of  his  qualities  as  a  lawyer,  a  citizen,  and  as  a  man. 

Resolved,  That  the  Honorable,  the  Supreme  Court  of  the  State  of  Illinois, 
be  requested  to  direct  that  the  S37mpathy  and  condolence  of  this  meeting 
and  of  said  Court  be  communicated  to  the  bereaved  widow  and  family  of 
our  departed  friend,  on  account  of  their  irreparable  loss. 

Resolved,  That  Hon.  J.  Gillespie  be  appointed  to  present  the  above  pro- 
ceedings to  the  consideration  of  the  Honorable,  the  Supreme  Court  of  the 
State  of  Illinois. 

Upon  the  presentation  of  the  resolutions,  Mr.  Chief  Justice 
Breese,  on  behalf  of  the  Court,  responded : 

The  resolutions  adopted  by  the  members  of  this  Bar,  announc- 
ing the  death  of  David  Jewett  Baker,  so  long  one  of  its  most 
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distinguished  ornaments,  meet  with  our  cordial  concurrence,  and 
will  be  entered  on  our  records. 

The  members  of  this  Court  know  well,  and  appreciate  highly 
the  claims  of  the  honored  dead  to  be  ranked   anions  the  most 
distinguished  whose  names  adorn  our  rolls,  and  with  his  family 
and  many  friends  sorrowing,  we  desire  most  sincerely  to  con- 
dole. 

In  my  boyhood  I  knew  Mr.  Baker — he  then  preparing  to 
leave  college,  as  I  was  just  entering.  At  a  later  period,  in  1820 
I  took  him  by  the  hand  and  congratulated  him  on  his  arrival  at 
Kaskaskia,  then  the  only  town  of  any  importance  in  this  great 
State.  He  came  as  an  educated  lawyer,  and  proved  himself  such 
in  the  long  career  he  so  successfully  followed — the  peer  of  the 
mightiest  in  those  days,  in  whose  forums  were  a  Kane,  a  Cook, 
a  Lockwood,  a  Blackwell,  and  other  most  distinguished  men 
whose  names  are  so  familiar  to  the  profession. 

Mr.  Baker  was  remarkable  for  his  accurate  knowledge  of  the 
science  of  special  pleading,  and  of  the  principles  of  equity,  and 
their  application  to  the  varied  occurrences  of  life  ;  indeed,  in  all 
the  walks  of  our  profession  he  was  eminent  and  distinguished. 
His  mind  was  stored  with  the  choicest  literature,  and  with 
knowledge  at  once  copious  and  profound. 

As  a  man,  he  was  esteemed  and  honored  by  all ;  as  a  friend, 
he  was  faithful  and  true,  and  in  all  the  relations  of  life  he  lived 
without  reproach. 

In  few  words,  he  was  a  ripe  scholar,  a  genial  gentleman,  a 
faithful  friend,  a  true  patriot  and  Christian,  and  well  worthy 
the  honors  this  day  done  to  his  memory. 

As  a  further  mark  of  respect  to  the  mernory'of  Mr.  Baker,  the 
Court  will  now  adjourn. 


KULE  OF  PKACTICE 


IN  THE 


SUPREME  "COURT  OF  THE  STATE  OF  ILLINOIS. 


IN  RELATION  TO  APPLICANTS  FOR  LICENSE  TO  PRACTICE  LAW. 

Adopted  at  September  Term,  1871. 

Rule  85.  Ordered,  That  rule  76  of  this  court,  from  and 
after  the  entry  of  this  order,  be  rescinded.  Ordered,  further, 
that  rule  69,  heretofore  rescinded,  be  and  the  same  is  hereby 
revived  in  the  following  form :  Hereafter,  every  applicant  for 
license  to  practice  law  in  the  courts  of  this  State  will  be 
required  to  appear  before  the  Supreme  Court  at  one  of  its 
regular  terms  in  any  of  the  grand  divisions,  and  then  and 
there,  in  open  court,  be  examined  by  the  court  touching  his 
qualifications  as  an  attorney  and  counselor  at  law,  and  shall 
also  then  and  there  present  to  the  court  a  certificate  from  some 
court  of  record  of  the  county  in  which  such  applicant  resides, 
of  good  moral  character.  Provided,  however,  it  shall  be  a 
requisite  of  such  examination  that  such  applicant  shall  have 
pursued  a  regular  course  of  law  studies  in  the  office  of  some 
lawyer  in  general  practice,  for  at  least  two  years,  of  which  fact 
he  shall  satisfy  the  court  by  the  certificate  of  such  lawyer  and 
his  own  affidavit.  Provided,  further,  that  the  time  employed 
at  any  law  school  as  a  law  student,  shall  be  considered  as  part 
of  the  two  years,  of  which  the  court  shall  be  satisfied  in  the 
manner  above  specified. 

Ordered,  That  Thursday  and  Friday  of  the  first  week  of 
each  term,  shall  be  the  days  on  which  such  examination  shall 
be  had. 

2 — 53rd  III. 


CASES 


IN   THE 


SUPREME  COURT  OF  ILLINOIS. 


THIRD    GRAND    DIVISION 


SEPTEMBER    TERM,    1869. 


Albert  J.  Rockwell 

v. 

Charles  Baldwin  et  al. 


1.  Boundakies — upon  water  courses.  The  proprietor  of  land  situated 
on  a  river  or  stream  of  water  not  navigable,  is  presumed  to  own  to  the  cen- 
tre thread  of  the  stream. 

2.  This  is,  however,  but  a  presumption,  for  one  man  may  own  the  bed 
of  such  stream  and  another  may  own  the  banks,  and  where,  in  a  deed  con- 
veying land,  the  boundary  is  limited  to  the  bank  of  the  stream,  instead  of 
bounding  it  on  or  along  the  stream,  the  presumption  must  fail. 

3.  So,  where  the  boundaries  in  a  deed  for  a  tract  of  land  situated  on  a 
stream,  were  "  to  the  west  side  of  Cedar  creek,  thence  down  the  west  line 
of  said  creek  to  the  north  line  of  said  quarter  section,"  &c,  it  was  held,  the 
boundary  line  on  the  creek  was  the  bank  of  the  stream,  and  excluded  the 
stream  itself. 
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Statement  of  the  case.     Brief  for  the  appellant. 

Appeal  from  the  Circuit  Court  of  Warren  county  ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

In  this  case,  the  question  presented  is,  whether  the  bounda- 
ries of  land  situated  on  a  stream  of  water  not  navigable, 
extended  to  the  centre  thread  of  the  stream  or  was  limited  to 
its  bank.  The  boundary  was  as  follows  :  "  Commencing  at 
the  S.  E.  corner  of  the  lot  deeded  by  A.  J.  and  Alfred  H. 
Rockwell,  to  Mary  E.  Rockwell,  of  date  February  4,  1862, 
thence  east  along  the  line  of  the  public  road  leading  along 
the  south  line  of  said  lot,  down  the  hill  to  the  west  side  of 
Cedar  creek,  thence  down  the  west  line  of  said  creek  to  the 
north  line  of  said  quarter  section,  thence  west  on  north  line 
of  said  quarter  to  the  N.  E.  corner  of  said  first  described  lot, 
thence  south  along  the  east  line  of  said  lot  to  the  place  of 
beginning." 

Messrs.  Stewart  &  Kirkpatricks,  for  the  appellant. 

The  land  on  both  sides  of  the  creek  originally  belonged  to 
Lovet  P.  Rockwell,  the  ancestor  of  complainant ;  and  in  1864: 
the  other  heirs-at-law  of  L.  P.  Rockwell  conveyed  this  tract 
to  complainant,  making  its  boundary  along  and  down  the 
west  line  of  said  Cedar  creek.  The  law  construes  the  boun- 
dary in  such  a  case  to  extend  to  the  thread  of  the  stream  in 
the  main  channel  of  said  creek  (it  being  not  navigable).  See 
Angell  on  Water  Courses,  pages  9,  35,  36  and  37 ;  also  Canal 
Trustees  v.  Haven,  5  Gilman,  pages  548  to  554 ;  Middleton 
v.  Pritchard  et  al.  3  Scammon,  510,  etc. ;  Ex  parte  Jennings, 
6  Cowen,  537,  chap.  3  of  note ;  Kent's  Commentaries,  vol.  3, 
427  and  430 ;  6  Cowen,  note  chap.  1 ;  Ingraham  et  al.  v. 
Wilkinson  et  al.  4  Pickering,  268  ;  5  Harris  and  Johns.  195 ; 
King  v.  King,  7  Mass.  495 ;  Gavit  v.  Chambers,  3  Ohio,  495  ; 
Canal  Commissioners  and  Officers  v.  The  People,  5  Wend.  423. 

"  All  alluvions  made  by  gradual  movement  of  the  stream 
belong  to  the  riparian  proprietor  both  by  the  common  and 
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civil  law,  and  by  the  decisions  of  onr  courts."  Cooper's  Jus- 
tinian, 74: ;  Ex  parte  Jennings,  6  Cowen,  518,  note  and 
authors  referred  to ;  Middleton  v.  Pritchard  et  al.  3  Scam. 
519  to  522. 

Mr.  John  Porter  and  Mr.  James  Strain,  for  the  appellees, 
contended  the  boundary  was  limited  to  the  bank  of  the  stream, 
excluding  from  the  grant  the  stream  itself. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  equity  side  of  the  circuit  court 
of  Warren  county.  The  bill  was  for  an  injunction,  to  restrain 
defendants,  appellees  here,  from  cutting  a  ditch  or  race  from 
their  mill  to  carry  off  the  water  from  the  wheel,  on  the  alle- 
gation that  the  same  was  about  to  be  cut  on  complainant's 
land,  and  would  work  irreparable  injury  to  him. 

The  defendants  answered  the  bill,  denying  the  race  was  to 
be  cut  on  complainant's  land,  and  claiming  ownership  of  the 
land  in  themselves,  and  also  claiming  certain  privileges  in 
the  land  of  complainant,  granted  to  A.  H.  Rockwell,  one  of 
the  defendants,  by  the  deed  of  complainant. 

The  cause  was  heard  on  the  bill,  answer,  replication  and 
proofs,  and  a  decree  passed,  dissolving  the  injunction  and  dis- 
missing the  bill,  and  this  is  the  error  assigned. 

The  important  point  made  on  this  appeal  is,  that  the  land 
through  which  the  ditch  was  cut  was  the  property  of  com- 
plainant; that  his  east  line  was  the  centre  thread  of  Cedar 
creek,  and  the  ditch  was  cut  in  the  middle  of  the  creek,  and 
through  an  island  below  the  mill. 

It  appears  the  complainant  and  A.  H.  Rockwell,  one  of 
the  defendants,  are  brothers,  being  the  sons  of  Lovet  P.  Rock- 
well, deceased,  who,  in  his  life  time,  was  the  owner  of  several 
tracts  of  land,  and  among  them  the  tract  in  question.  A  par- 
tition of  the  lands  was  made  by  the  heirs  after  his  death, 
effected  by  deeds  of  conveyance  executed  by  them.     On  the 
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tract  conveyed  by  complainant,  as  one  of  the  heirs- at-1  aw  of 
his  father,  to  A.  H.  Rockwell,  defendant,  there  was  a  water 
mill,  and  a  clause  was  inserted  in  the  conveyance,  to  this 
effect:  "giving  to  the  party  of  the  second  part  the  right  and 
title  to  all  the  mill  privileges  on  said  quarter,"  &c. ;  and  in 
the  deed  from  A.  H.  Rockwell  to  complainant,  the  tract  of 
land  about  which  this  proceeding  originated,  is  described  as 
follows :  "  Commencing  at  the  southeast  corner  of  the  lot 
deeded  by  A.  J.  and  Alfred  H.  Rockwell  to  Mary  E.  Rock- 
well, of  date  February  4,  1862,  thence  east  along  the  line  of 
the  public  road  leading  along  the  south  line  of  said  lot,  down 
the  hill  to  the  west  side  of  Cedar  creek,  thence  down  the  west 
line  of  said  creek  to  the  north  line  of  said  quarter  section, 
thence  west  on  the  north  line  of  said  quarter  to  the  northeast 
corner  of  said  first  described  lot,  thence  south  along  the  east 
line  of  said  lot  to  the  place  of  beginning." 

It  is  claimed  by  appellant,  that,  by  these  courses  and  this 
description,  his  east  line  was  the  middle  thread  of  Cedar 
creek. 

It  is  a  familiar  principle,  that  the  proprietor  of  land  situ- 
ated on  a  river  or  stream  of  water  not  navigable,  is  presumed 
to  own  to  the  centre  thread  of  the  stream.  It  is,  however,  but  a 
presumption,  for  one  man  may  own  the  bed  of  such  a  stream 
and  another  may  own  the  banks,  and  where,  in  a  deed  con- 
veying land,  the  boundary  is  limited  to  the  bank  of  the  stream 
instead  of  bounding  it  on  or  along  the  stream,  the  presump- 
tion must  fail.  The  party  must  be  controlled  by  the  terms 
of  his  deed. 

As  was  said  by  Parkek,  chief  justice,  in  Hatch  v.  Dwight, 
17  Mass.  298,  where  land  was  bounded  by  the  bank  of  a 
stream,  it  necessarily  excluded  the  stream  itself,  and  an  owner 
may  sell  the  land  without  the  privilege  of  the  stream,  as  he 
will  do  if  he  bounds  his  grant  by  the  bank.  This  case  was 
approved  by  the  court  of  errors  of  the  State  of  New  York, 
and  the  case  of  Child  v.  /Starr,  decided  in  conformity  thereto. 
4  Hill,  369.     We  concur  in  the  reasoning  and   conclusion 
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readied  in  those  cases,  and,  in  doing  so,  only  reiterate  a  famil- 
iar principle,  that  every  express  grant,  as  this  was,  fixes  its 
own  limits,  and  determines  the  rights  of  the  parties  under  it. 
And  in  this  case,  there  are  forcible  reasons  why  no  portion 
of  the  bed  of  the  creek  was  intended  to  be  included  in  the 
grant  to  complainant,  for  the  reason  that  on  the  land  he 
granted  to  the  defendant,  Rockwell,  a  mill  was  erected,  which 
might  require  the  exclusive  use  of  the  bed  of  the  creek,  and 
it  is  not  reasonable  to  suppose  that  he  would  grant  away  its 
use  without  express  words,  showing  such  intention.  The 
success  of  the  mill  depended  very  much  on  the  free  and  unin- 
terrupted flow  of  the  water  below  the  dam,  and  to  insure  that, 
it  was  essential  the  bed  of  the  stream  should  be  his  own, 
exclusively,  and  which  he  has  retained  by  limiting  his  grant 
to  complainant  to  the  west  bank  of  the  creek. 

This  being  the  situation  of  these  parties,  the  defendant, 
Rockwell,  being  the  owner  of  the  bed  of  the  stream,  had  the 
right  to  cut  a  race  or  ditch  through  it,  to  carry  off  the  surplus 
water  from  the  mill,  and,  in  so  doing,  he  has  not  encroached 
upon  any  right  existing  in  complainant.  The  excavation 
made  is  east  of  complainant's  east  line,  and  the  clear  prepon- 
derance of  the  evidence  shows  that,  in  no  particular  is  com- 
plainant injured  by  it,  while  it  is  shown,  most  conclusively, 
that  the  ditch  was  necessary  for  the  preservation  of  the  mill 
and  its  privileges.  We  have  chosen  to  consider  the  case  on 
its  merits,  as  they  were  all  before  the  court  in  pronouncing 
the  decree,  and  not  upon  the  subordinate  points  presented  by 
the  briefs  of  counsel. 

We  concur  with  the  circuit  court  in  the  opinion  dissolving 
the  injunction  and  dismissing  the  bill,  no  invasion  of  the  rights 
of  complainant  appearing,  and  no  injury  resulting  to  him  from 
the  acts  of  the  defendants,  of  which  he  can  complain. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Syllabus. 

Jonathan  K.  Cooper 

v. 

Willard  M.  Randall  et  al. 


1.  Nuisance — of  tlie  use  of  one's  own  property,  as  between  adjacent  pro- 
prietors. In  an  action  on  the  case,  it  appeared  the  defendant  had  erected 
and  was  operating  a  flouring  mill  upon  a  lot  adjacent  to  the  plaintiff's  dwel- 
ling house,  whereby,  as  plaintiff  claimed,  large  quantities  of  chaff,  dust,  smut 
and  dirt  were  thrown  into  and  upon  his  house,  rendering  it  uncomfortable 
as  a  habitation :  Held,  the  plaintiff  had  a  right  of  action,  and  was  entitled 
to  damages  in  proportion  to  the  degree  of  the  injury. 

2.  In  such  case,  the  right  of  action  does  not  depend  upon  the  degree  of 
the  injury.  If  it  exist  at  all,  it  exists  as  well  for  a  slight  as  for  a  great 
injury. 

3.  Still  the  injury  must  be  something  more  than  a  fanciful  inconveni- 
ence, a  question  of  mere  delicacy  or  fastidiousness,  arising  from  elegant 
and  dainty  habits  of  life ;  it  must  be  a  clear  and  plain  interference  with  ordi- 
nary comforts  or  enjoyments. 

4.  Even  if  a  business  be  lawful  in  itself,  and  is  carried  on  with  reason- 
able diligence  to  prevent  it  becoming  an  injury  to  others,  still  the  proprietor 
will  be  held  responsible  in  damages  to  one  who  does  receive  injury  there- 
from, as,  in  rendering  his  dwelling  uncomfortable  as  a  habitation. 

5.  Evidence — wliere  vindictive  damages  are  claimed.  So,  it  would  be 
incompetent  in  such  case  for  the  defendant  to  prove  that  the  machinery 
used  in  the  business  was  good,  and  the  business  was  properly  managed, 
except  where  the  plaintiff  claimed  vindictive  damages,  on  the  ground  of 
gross  carelessness  or  wanton  injury.  Such  evidence  could  not  be  received 
to  show  defendant  was  not  liable  to  damages  at  all. 

6.  Same — as  to  use  of  other  property  of  tlie  plaintiff.  Nor  would  it  be 
competent  in  such  case,  where  the  action  was  for  an  injury  to  a  particular 
house  of  the  plaintiff,  for  the  defendant  to  prove  that  another  house  in  the 
same  neighborhood,  owned  and  rented  by  the  plaintiff,  was  a  disreputable 
house.     Such  evidence  would  be  wholly  foreign  to  the  issue. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
S.  D.  Puterbatjgh,  Judge,  presiding. 


The  opinion  states  the  case. 


1S69.]  Cooper  v.  .Randall  etal.  25 

Briefs  of  Counsel. 

Mr.  H.  Grove  and  Mr.  D.  McCullock,  for  the  appellant. 

The  defendant  erected  and  carried  on  a  flouring  mill  on  a 
lot  adjacent  to  the  house  of  the  plaintiff,  from  which  chaff,  dust, 
smut  and  dirt  were  thrown  into  and  upon  the  house,  rendering 
it  uncomfortable  as  a  habitation.  The  plaintiff  clearly  has  a 
right  of  action.  Blaekstone  says,  if  one  does  an  act  "in  itself 
lawful,  which  yet  being  done  in  that  place,  necessarily  tends 
to  the  damage  of  another's  property,  it  is  a  nuisance;  for  it  is 
incumbent  on  him  to  find  some  other  place  to  do  that  act, 
where  it  will  be  less  offensive."  3  Blk.  Com.  217.  See  also  1 
Hilliard  on  Torts,  639  ;  every  person  must  so  use  his  own  prop- 
erty as  not  to  injure  that  of  another.  Ibid  125  ;  Whitney  v. 
Bartholomew,  21  Conn.  213.  As  to  what  constitutes  a  nuis- 
ance, by  the  improper  use  of  one's  own  property,  see  Boss 
v.  Butler,  4  C.  E.  Green,  294;  BicharoVs  Appeal,  57  Penn. 
St.  105  ;  Crump  v.  Lambert,  Law  Bep.  3  Eq.  409;  IVevins  v. 
City  of  Peoria,  41  111.  502. 

Mr.  Oliver  C.  Gray  and  Mr.  W.W.  O'Brien,  for  the  appel- 
lees. 

Whether  any  given  manufacturing  establishment  is  a  nuis- 
ance or  not,  depends  entirely  on  surrounding  circumstances, 
and  facts,  and  these  are  :  First,  is  the  business  a  lawful  one? 
Second,  is  it  carried  on  in  a  proper  place,  under  all  the  cir- 
cumstances? Third,  is  it  conducted  and  carried  on  with  rea- 
sonable and  proper  care,  and  used  in  that  manner  that  will  do 
the  least  reasonably  possible  injury  to  others  ?  And  lastly,  and 
most  important  of  all,  "Does  it  materially  or  substantially 
injure  or  lessen  in  value  the  property,  or  the  rental  value  of 
the  property,  of  another,  or  essentially  interfere  with  another's 
use  of  his  premises,  in  the  way  of  materially  diminishing  its 
value,  comfort  or  enjoyment  ?"  The  first  of  these  requisites  is 
a  question  of  law,  to  be  determined  by  the  court.  All  the  rest 
are  questions  of  fact  for  the  jury.  1  Hilliard  on  Torts,  644. 
See,  also,  Walter  v.  Selfe,  4  De  G.  &  S.  315  ;  Tipjjing  v. 
Smelting  Co.  4  B.  &  S.  608 ;  Bamford  v.  Turnley,  3  B.  &  S. 
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66  ;  Stockport  Water  Works  v.  Porter,  7  Hurls.  &  N.  1 60 ; 
White  v.  Cohen,  1  Drew,  312 ;  Ryan  v.  Copes,  11  Rich.  Law 
217. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  for  injuries  alleged  to  have 
been  done  to  the  premises  of  appellant,  by  the  erection  and 
operation  of  a  flouring  mill  upon  an  adjacent  lot,  whereby  the 
plaintiff  claims  large  quantities  of  chaff,  dust,  smut  and  dirt 
were  thrown  into  and  upon  his  house.  The  jury  found  for 
the  defendants,  and  the  plaintiff  appealed. 

The  counsel  for  the  respective  parties  in  this  case  do  not 
widely  differ  in  their  view  of  the  law,  and  it  is  therefore  un- 
necessary to  consume  time  in  its  discussion.  Counsel  for 
appellant  insist  the  case  has  been  defended  on  the  theory,  that, 
as  the  erection  of  a  flouring  mill  is  lawful  in  itself,  if  the  de- 
fendants, in  the  erection  of  their  mill,  have  used  all  known 
means  to  prevent  the  escape  of  chaff,  dust,  dirt  and  smut,  they 
are  not  liable  for  injuries  resulting  therefrom  to  adjacent 
property.  The  counsel  for  defendants  expressly  repudiate 
this  theory,  which,  it  is  hardly  necessary  to  say,  would  be 
wholly  untenable,  and  admit  the  defendants  are  liable,  if,  in 
erecting  and  operating  their  mill,  they  have  materially  and 
substantially  injured,  or  lessened  in  rental  value,  the  property 
of  plaintiff.  The  difference  comes  down  to  this,  that  plain- 
tiff's counsel  insist  the  defendants  are  liable  if  they  have 
injured  the  plaintiff's  property  in  any  degree,  while  the  de- 
fendants' counsel  insist,  they  are  liable  only  for  material  and 
substantial  injuries.  Practically,  the  difference  is  of  little 
moment,  as  a  jury  would  never  give  damages  where  the  in- 
jury was  so  slight  as  to  be  merely  fanciful,  and  incapable  of 
a  reasonable  measurement  in  dollars  and  cents. 

As  an  abstract  question,  however,  there  can  be  no  doubt, 
that  where  there  is  a  right  of  action  at  all  in  cases  of  this 
character,  it  exists  as  well  for  a  slight  as  for  a  great  injury. 
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It  would  be  very  illogical  to  say  that  the  right  of  action 
depends  on  the  degree  of  the  injury,  holding  that  one  may 
causelessly  harm  his  neighbor  a  little,  but  shall  not  harm  him 
very  much.  Still,  as  was  said  by  Vice  Chancellor  Bkuce,  in 
Walter  v.  Selfe,  4  Eng.  L.  and  Eq.  Rep.  22,  the  injury  must 
be  something  more  than  a  fanciful  inconvenience,  a  ques- 
tion of  mere  delicacy  or  fastidiousness  arising  from  elegant 
and  dainty  habits  of  life;  it  must  be  a  clear  and  plain  inter- 
ference with  ordinary  comforts  or  enjoyments.  Illustrations 
of  this  distinction  may  readily  be  given.  For  example,  the 
owner  of  a  costly  house,  upon  a  fashionable  street,  might 
regret  to  see  the  proprietor  of  an  adjoining  lot  erect  thereon  a 
row  of  mean  and  unsightly  tenements,  but  he  would  have  no 
legal  right  of  complaint.  If,  however,  a  business  is  established 
which  sends  into  a  neighboring  house  smoke  and  vapor,  or 
offensive  odors,  or  dust  and  dirt,  to  a  degree  which  renders  it 
uncomfortable  as  a  habitation,  the  proprietor  has  a  right  of 
action,  and  would  be  entitled  to  damages  in  proportion  to  the 
degree  of  the  injury. 

The  instruction  given  for  the  defendants  in  this  case,  that 
the  plaintiff  could  not  recover  unless  he  had  proven  "a  mate- 
rial injury,"  might,  unaccompanied  by  explanation,  mislead  a 
jury.  If  understood  by  them  as  meaning  that  the  plaintiff 
must  show  a  real  and  not  imaginary  or  fanciful  interference 
with  the  reasonable  enjoyment  of  his  property,  it  would  not 
be  liable  to  objection.  If  construed  as  stating  that  they  must 
find  against  the  plaintiff,  unless  he  had  proven  a  great  injury 
to  his  property,  as  distinct  from  a  slight  one,  or  because  the 
occupation  of  his  house  had  only  been  rendered  slightly  uncom- 
fortable, it  would  be  obviously  incorrect.  If,  for  example,  the 
smoke  from  an  adjacent  mill  were  to  fill  a  man's  house  only 
one  day  in  the  year,  but  during  that  day  rendered  it  an  uncom- 
fortable abode  for  himself  and  his  family,  although  the  injury, 
in  view  of  the  shortness  of  its  duration,  would  be  slight,  it 
would  nevertheless  be  a  palpable  injury,  for  which  the  law 
should  furnish  a  remedy. 
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We  clo  not  decide,  however,  whether  the  use  of  this  term, 
unexplained,  is  so  objectionable  as  to  be,  of  itself,  a  sufficient 
ground  for  reversing  the  judgment.  It  must  be  reversed  on 
other  grounds,  and  as  this  point  has  been  discussed  by  counsel 
we  have  said  thus  much,  in  order  that  the  court,  on  another 
trial,  may  explain  the  law  with  more  precision. 

So,  too,  of  the  first  instruction  given  by  the  court  on  its  own 
motion,  the  latter  part  of  which  reads  as  follows : 

"No  action  can  be  maintained  for  the  reasonable  use  of  a 
flouring  mill,  or  for  carrying  on  any  other  legitimate  business 
in  a  convenient  and  proper  place,  even  though  some  one  may 
suffer  inconvenience  thereby.  Where  a  lawful  trade  is  estab- 
lished and  carried  on,  in  a  suitable  and  proper  place  for  such 
business,  the  law  imposes  upon  the  proprietors  reasonable  dili- 
gence in  the  manner  of  carrying  on  such  trade  or  business,  to 
prevent  injury  to  the  rights  of  others.  You  should  determine 
in  your  minds  whether  defendants'  mill  was  erected  and  ope- 
rated in  a  suitable  and  convenient  place  for  business  of  that 
nature,  and  if  you  consider  the  mill  was  erected  in  an  improper 
locality,  was  the  manner  of  conducting  the  business  of  the  mill 
such  as  to  make  the  enjoyment  of  life  and  property  uncom- 
fortable ?" 

This  instruction  is  not  as  clear  as  could  be  desired,  but  in 
view  of  the  evidence,  we  fear  it  may  have  misled  the  jury. 
We  understand  it  to  assume,  if  a  lawful  business  is  established 
and  carried  on  in  a  place  suitable  to  the  business  itself,  the 
proprietors  of  such  business  are  not  responsible  in  damages, 
even  though  their  business  works  injury  to  others,  if  they  use 
reasonable  diligence  in  conducting  it.  If  this  is  the  meaning 
of  the  instruction,  it  can  only  be  attributed  to  the  fact  that  it 
was  prepared  in  the  hurry  of  a  trial,  as  the  other  instructions 
given  by  the  court  announce  a  different  principle,  and  it  is  not 
claimed  by  counsel  for  appellees  that  such  a  construction  would 
be  the  law.  Perhaps  we  misapprehend  the  instruction,  but  it 
should  be  modified  on  another  trial. 
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We  must  reverse  this  judgment  independently  of  objections 
to  the  instructions,  because  of  the  admission  of  illegal  evidence. 
The  defendants  were  allowed  to  prove,  against  plaintiff's  objec- 
tions, that  another  house  in  the  same  neighborhood,  owned  and 
rented  by  the  plaintiff,  was  a  disreputable  house.  This  was 
precisely  one  of  those  pieces  of  evidence  which  could  be  used 
with  great  effect  before  a  jury  in  a  case  of  this  character,  and 
which  was  clearly  inadmissible  because  wholly  foreign  to  the 
issue.  The  issue  was,  whether  the  mill  was  an  injury  to  this 
property,  and  no  light  could  be  shed  upon  that  question  by 
evidence  in  regard  to  the  occupancy  of  another  house  in  the 
neighborhood. 

A  good  deal  of  evidence  was  also  admitted,  against  the  objec- 
tions of  plaintiff,  for  the  purpose  of  showing  that  the  machinery 
of  the  mill  was  excellent,  and  that  the  business  was  properly 
managed.  If  the  plaintiff  had  claimed  vindictive  damages,  on 
the  ground  of  gross  carelessness  or  wanton  injury,  this  evi- 
dence would  have  been  proper.  But  his  evidence  indicated 
no  such  claim,  and  we  do  not  understand  this  testimony  to  have 
been  offered  by  the  defendants  for  the  purpose  of  meeting  such  a 
claim,  but  to  show  they  were  not  liable  to  damages  at  all.  The 
plaintiff  did  not  base  his  claim  on  bad  management  by  the 
defendants,  or  the  use  of  imperfect  machinery,  but  on  the  naked 
fact  that  the  mill,  by  the  chaff,  dust,  dirt,  and  smut  thrown  out, 
had  injured  his  property,  by  interfering  with  its  comfortable 
occupancy  ?  If  such  was  the  fact,  he  was  entitled  to  damages 
without  reference  to  the  degree  of  care  used  in  running  the  mill, 
or  the  character  of  the  machinery.  The  court,  on  another  trial, 
should  admit  this  evidence  only  with  the  explanation  that  it  was 
admitted  for  that  purpose,  and  should  not  admit  it  at  all  if  vin- 
dictive damages  are  disclaimed.  This  evidence  raised  a  false 
issue,  upon  which,  in  connection  with  the  instructions  above 
considered,  we  are  inclined  to  think  the  jury  found  their 
verdict.     The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


30  Burroughs  v.  Clancey.  [Sept.  T., 

Syllabus. 


Benjamin  Burroughs 
v. 
Thomas  Clancey. 


1.  Pleading — traversing  the  several  breaches  assigned  in  an  action  of  cove- 
nant. Each  assignment  of  breach  in  an  action  of  covenant  is  regarded  as 
a  separate  declaration,  and  may  be  severally  traversed.  The  plea  being  as 
broad  as  the  declaration,  and  responsive  to  it,  is  not  demurrable. 

2.  Same — in  covenant  on  a  lease,  brought  by  the  lessor.  In  an  action  of 
covenant  on  a  lease  brought  by  the  lessor,  among  other  breaches,  it  was 
alleged  there  was  due  and  unpaid  a  certain  sum  as  rent  for  a  specified  por- 
tion of  the  term,  and  that  after  the  lessee  had  entered,  the  premises  became 
greatly  ruinous,  the  windows  broken  and  destroyed,  the  locks  and  plaster- 
ing torn  off  and  the  premises  greatly  injured.  The  defendant  traversed 
these  two  breaches  as  follows :  First,  there  was  no  rent  due  and  unpaid  at 
the  time,  &c,  concluding  to  the  country :  Second,  that  the  premises  did  not 
become  ruinous,  &c,  concluding  to  the  country :  Held,  that  the  traverses 
were  good,  each  breach  being  separately  traversable. 

3.  Compromise — acceptance  necessary.  In  the  same  action,  the  defend- 
ant pleaded  to  the  whole  declaration,  setting  up  that  the  parties,  having 
divers  disputes  concerning  the  subject  matter  of  the  suit,  as  a  compromise 
and  settlement  thereof,  before  suit  brought,  agreed  the  lease  should  be  sur- 
rendered and  annulled,  and  the  same  was  surrendered  and  canceled,  and 
the  possession  given  to  the  plaintiff:  Held,  the  plea  was  bad,  because  it 
did  not  aver  the  plaintiff  accepted  the  possession. 

4  Recoupment — when  allowable — whether  damages  are  remote.  A  claim 
originating  in  contract  may  be  set  off  against  one  founded  in  tort,  if  the 
counter  claims  arise  out  of  the  same  subject  matter  on  which  the  suit  on 
the  contract  is  brought,  and  are  susceptible  of  adjustment  in  one  action. 

5.  So,  in  an  action  of  covenant  on  a  lease,  brought  by  the  lessor,  alleg- 
ing divers  breaches,  the  defendant  pleaded  that  the  premises  were  leased 
for  hotel  purposes ;  and  to  induce  defendant  to  take  them,  the  plaintiff  falsely 
represented  there  was  good  and  sufficient  drainage  under  the  ground  to 
carry  off  the  slops  and  waste  water  from  the  premises,  and  that  the  premi- 
ses were  in  good,  wholesome  condition ;  that,  relying  on  these  representa- 
tions, defendant,  at  great  expense,  moved  into  the  premises,  and  had  many 
guests,  but,  by  reason  of  inadequate  drainage,  the  premises  became  in  such 
bad  odor  and  condition,  that  his  guests  left  the  hotel,  and  he  had  sustained 
damage  to  the  extent  of  $1000,  which  he  offered  to  set  off,  &c. :    Held, 
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the  damages  thus  claimed  were  not  remote,  and  could  be  recouped  in  the 
action,  as  they  arose  out  of  the  transaction. 

6.  Plea  of  rescission  of  a  lease — as  to  time  of  rescission.  In  the  same 
action,  a  plea  alleging  that  the  lessee  rescinded  the  contract  when  he  dis- 
covered the  falsity  of  the  lessor's  representations  in  regard  to  the  premises,  and 
returned  the  latter  to  the  possession,  which  he  accepted,  was  bad,  because  it 
did  not  allege  at  what  time  the  defendant  rescinded,  non  constat,  but  the 
defendant  occupied  the  premises  until  near  the  end  of  the  term,  and  should 
pay  the  rent  which  had  accrued  and  was  sued  for,  notwithstanding  the 
rescission. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  K.  McAllister,  for  the  appellant. 

Messrs.  Nicholes  &  Morrison,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant,  in  the  Superior  Court  of 
Chicago,  on  a  lease,  containing  the  usual  stipulations.  The 
breaches  assigned  were,  first,  that  one  hundred  and  sixty  dol- 
lars sixty-six  cents  of  the  rent  were  due  and  unpaid  for  the 
months  of  January,  February,  March  and  April  of  the  first 
year  of  the  term ;  that  after  defendant  had  entered  into  the 
possession  of  the  premises,  they  became  greatly  ruinous,  the 
windows  broken  and  destroyed,  the  locks  and  plastering  torn 
off,  and  the  premises  greatly  injured;  that  defendant  received 
and  entered  upon  the  premises  in  good  order  and  condition, 
and  did  not,  and  would  not,  yield  them  up  in  like  good  condi- 
tion, but  yielded  them  up  at  the  end  of  the  term  in  a  damaged 
condition ;  that  there  was  levied  on  the  premises  a  large  water 
rent,  twenty  dollars  whereof  became  due  and  payable  on  the 
first  of  November,  1864,  and  the  further  sum  of  twenty  dollars 
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thereof  on  the  first  of  May,  1865,  from  which  the  defendant 
did  not  keep  plaintiff  harmless ;  that  plaintiff  had  been  put  to 
great  expense  in  employing  attorneys  to  enforce  the  payment 
of  the  rent  reserved  in  the  lease;  that  the  plaintiff  had 
been  put  to  additional  expense  of  fifty  dollars  in  employing 
attorneys  to  procure  the  possession  of  the  premises  and  in 
enforcing  the  other  covenants  of  the  lease ;  and  last,  that 
plaintiff  had  paid  a  large  amount  of  water  rent  and  for  repairs 
of  hydrants,  supply  and  waste  pipes  and  sewers  on  the  premi- 
ses, which  were  ordered  by  the  Board  of  Public  Works, 
namely:  two  hundred  dollars,  and  that  the  defendant  would 
not  pay  the  same,  as  additional  rent,  or  any  part  thereof. 

The  first  two  assignments  were  traversed  by  the  defendant, 
as  follows :  As  to  the  first,  that  there  was  no  rent  due  and 
unpaid  at  the  time,  &c,  concluding  to  the  country.  To  the 
second,  that  the  premises  did  not  become  ruinous,  &c,  con- 
cluding to  the  country.  A  demurrer  was  sustained  to  these 
traverses.  A  plea  was  then  filed  to  the  whole  declaration, 
denying  the  entry  of  plaintiff  for  non-payment  of  rent,  and 
averring  that  after  making  the  indenture,  they  having  divers 
disputes  between  them  about  the  premises,  then  and  there, 
as  a  compromise  and  settlement  thereof,  and  before  the  com- 
mencement of  the  suit,  mutually  agreed  that  the  indenture 
should  be  surrendered,  given  up  and  annulled,  and  the  same 
was  surrendered  and  canceled,  and  the  possession  of  the  pre- 
mises given  to  plaintiff,  concluding  with  a  verification. 

A  third  plea  was  filed  to  the  whole  declaration,  setting  out 
in  substance,  that  the  premises  were  leased  for  hotel  purposes, 
and  to  induce  defendant  to  take  them  plaintiff  falsely  and 
fraudulently  represented  them  to  be  in  good  order  and  condi- 
tion, with  good  drainage  to  them,  by  means  of  a  brick  drain 
under  the  house,  well  built  and  well  covered  up,  sufficient  to 
carry  off  the  slops  and  all  waste  water,  and  that  the  premises 
were  in  a  good,  wholesome  condition,  averring  that  the  rep- 
resentations were  false,  and  that  plaintiff  knew  them  to  be  so 
when  he  made  them,  and  was  thereby  induced  to  take  the 
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premises,  and  at  great  trouble  and  expense  moved  into  the 
house  for  the  purpose  of  keeping  a  hotel  therein,  averring  he 
had  many  guests,  and  would  have  done  a  profitable  business, 
but,  as  there  were  no  drains,  and  as  the  house  could  not  be 
used  without  them,  the  premises  became  in  such  bad  order 
and  condition  that  his  guests  all  quit,  and  he  thereby  deprived 
of  great  gains,  &c. ;  averring  the  premises  were  worth  less  in 
the  condition  in  which  they  really  were  than  if  they  had  been 
as  represented,  by  one  thousand  dollars,  and  that  he  has  sus- 
tained damage  to  that  amount,  which  he  offers  to  set  off  against 
the  damages  claimed  by  the  plaintiff. 

The  defendant  also  filed  a  fourth  plea  to  the  whole  declara- 
tion, repeating  the  representations  about  the  drains,  and  aver- 
ring that  on  discovering  the  falsity  of  plaintiff 's  representations 
in  that  regard,  he  rescinded  the  indenture  and  restored  the 
plaintiff  to  the  possession  of  the  premises,  which  he  accepted 
under  such  rescission  and  surrender,  and  before  the  com- 
mencement of  the  suit,  concluding  with  a  verification. 

To  these  pleas,  a  demurrer  assigning  special  causes  was  also 
sustained,  and  upon  these  the  questions  arise.  The  defend- 
ant abided  by  the  demurrer.  A  jury  was  called  to  inquire  of 
damages,  and  a  verdict  was  returned  in  favor  of  the  plaintiff, 
of  four  hundred  dollars,  for  which  the  court  rendered  judg- 
ment. 

The  first  question  is,  were  the  general  traverses  to  the  first 
and  second  assignments  of  breaches,  good  %  Of  this  we  think 
there  can  be  no  doubt.  Each  assignment  of  breach  in  an 
action  of  covenant  is  regarded  as  a  separate  declaration,  and  it 
is  well  settled,  if  the  plea  is  as  broad  as  the  declaration  and  is 
responsive  to  it,  it  is  not  demurrable.  The  first  traversed  the 
fact  of  indebtedness,  in  manner  and  form ;  the  second,  that 
the  premises  had  not  become  ruinous,  in  manner  and  form, 
&c,  concluding  to  the  country.  The  similiter  being  added, 
makes  an  issue  on  these  facts,  one  that  is  material  and  triable. 
Stephen  on  PI.  189. 


3 — 53rd  III. 


34  Burroughs  v.  Clancet.  [Sept.  T., 

Opinion  of  the  Court. 

Considering  the  assignments  of  these  breaches  as  declara- 
tions, these  .traverses  met  the  allegations  contained  in  them, 
and  were  proper,  and  if  found  for  the  defendant  would  deter- 
mine the  case  made  by  the  assignment.  It  is  a  complete 
answer  to  the  assignment  of  the  breach.  A  question  of  fact 
was  at  once  raised  by  these  traverses,  that  is,  whether  the 
facts  stated  in  the  assignment  which  the  traverse  denies,  were 
true.  A  specific  fact  being  affirmed  on  one  side  and  denied 
on  the  other  and  a  reference  to  the  country,  an  issue  is  properly 
made  up.     Stephen  on  PI.  52. 

As  to  the  pleas  to  the  whole  declaration,  the  second,  pro- 
fessing to  be  a  plea  of  compromise,  was  bad,  for  the  reason 
that  it  nowhere  avers  the  plaintiff  accepted  the  possession. 

The  third  plea  is  substantially  a  plea  of  recoupment. 

Appellee  insists  this  plea  is  bad  as  a  plea  of  recoupment, 
for  the  reason  that  the  damages  claimed  are  too  remote  and 
uncertain,  and  that  all  the  defendant  could  rightfully  claim 
would  be  the  difference  between  the  value  of  the  rental  for  the 
premises  as  they  really  were,  and  what  they  were  represented  to 
be.  And  further,  that  the  plea  does  not  show  that  the  defects 
complained  of  were  not  equally  open  to  the  observation  of 
both  parties,  or  might  be  so  by  the  use  of  diligence. 

In  this  case  it  was  impossible  for  defendant  to  see  with  his 
own  eyes  whether  there  was  a  sufficient  drain  under  the  build- 
ing as  represented,  and  he  could  do  no  less  or  more  than  to 
rely  on  the  plaintiff's  representations  in  that  respect. 

The  damages  so  claimed  are  not  remote,  for  they  arise  out 
of  the  transaction  itself.  Adlard  v.  Middoon,  45  111.  193. 
Streeter  v.  Streeter,  43  ib.  156,  where  it  was  said,  a  claim 
originating  in  contract  might  be  set  off  against  one  founded 
in  tort,  if  the  counter  claims  arise  out  of  the  same  subject  mat- 
ter on  which  the  suit  on  the  contract  is  brought  and  are  sus- 
ceptible of  adjustment  in  one  action ;  that  the  doctrine  of 
recoupment  tends  to  promote  justice,  prevent  litigation,  avoid 
circuity  of  action  and  multiplicity  of  suits,  by  adjusting  in  one 
action  adverse  claims  growing  out  of  the  same  subject  matter. 
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If  the  view  of  appellee  was  the  proper  one,  and  pursued, 
it  would  have  no  other  effect  than  allowing  a  recoupment. 

The  fourth  plea,  averring  a  rescission  of  the  contract,  is  bad, 
as  it  does  not  aver  at  what  time  he  offered  to  rescind,  non 
constat,  by  that  plea,  but  that  defendant  occupied  the  premises 
until  the  term  had  nearly  expired,  and  if  appellee  did  accept 
the  rescission,  it  does  not  follow  the  rent  due  was  relinquished. 

It  was  error  to  sustain  the  demurrer  to  the  traverses,  and 
to  the  third  plea  to  the  whole  declaration,  and  for  that  error 
the  judgment  must  be  reversed.  The  cause  is  remanded  with 
leave  to  plaintiff  below  to  join  issue  on  the  traverses,  and  to 
the  third  plea  to  the  declaration,  and  defendant  has  leave  to 
amend  his  second  and  fourth  pleas  to  the  whole  narr. 

Judgment  reversed. 


Thomas  H.  O'Neal 

v. 

Levi  D.  Boone. 


1.  Statute  of  limitations — claim  and  color  of  title.  Under  the  seven 
years  limitation  act  of  this  State,  where  a  party  rests  his  claim  to  land  upon 
color  of  title,  possession  and  payment  of  taxes  for  seven  years,  the  fact  that 
the  opposing  claimant's  title  was  recorded,  does  not  interfere  with  the  run- 
ning of  the  statute. 

2.  Neither  does  the  giving  of  a  deed  of  trust  to  the  premises,  the  pos- 
session still  remaining  in  the  grantor,  and  the  taxes  still  paid  by  him,  which 
is  subsequently  released,  upon  the  payment  of  the  debt  secured  by  the  deed, 
stop  the  runniug  of  the  statute  by  severing  the  color  of  title  from  the  pay- 
ment of  taxes,  the  deed  of  trust  being  the  same  in  substance  as  a  mortgage, 
with  power  of  sale,  and  under  the  statute  the  taxes  may  be  paid  either  by 
mortgagor  or  mortgagee,  trustee  or  cestui  que  trust. 

3.  Same — not  suspended  by  plaintiff's  voluntarily  entering  and  remaining 
in  the  rebel  lines.  Where  the  plaintiff  in  a  suit  to  recover  possession  of  lands 
from  one  holding  under  color  of  title  and  payment  of  taxes  for  seven  years, 
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had,  after  the  adverse  possession  and  payment  of  taxes  commenced,  volunta- 
rily entered  and  remained  in  the  rebel  lines,  no  matter  with  what  purpose: 
Held,  the  running  of  the  statute  was  not  suspended  during  such  voluntary 
absence. 

4.  Same — recovery  in  ejectment  against  t?ie  party  holding  color  of  title.  A 
party  being  in  possession  of  land  under  color  of  title,  a  judgment  in  eject- 
ment was  recovered  against  him,  and  he  thereupon  bought  in  the  title  of 
the  plaintiff  in  the  judgment :  Held,  the  color  of  title  and  possession  under 
it  were  not  disturbed  by  the  mere  judgment  in  ejectment,  nor  was  the  run- 
ning of  the  statute  thereby  suspended. 


Writ  of  Error  to  the  Superior  Court  of  Chicago  ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

This  was  a  suit  in  ejectment,  brought  by  the  plaintiff, 
Thomas  O'Neal,  for  the  recovery  of  certain  real  estate  in  the 
city  of  Chicago,  claimed  by  the  defendant,  Levi  D.  Boone, 
under  color  of  title  and  payment  of  taxes. 

Mr.  John  W.  "Waughop,  for  the  plaintiff  in  error. 

Messrs.  Sleeper,  Whiton  &  Durham,  for  the  defendant 
in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  defendant  in  this  case  was  clearly  protected  by  the 
statute  of  limitations.  He  showed  possession  and  payment 
of  taxes  for  seven  years  under  color  of  title.  The  fact  that 
the  plaintiff's  title  was  recorded  did  not  interfere  with  the 
running  of  the  statute.  This  has  several  times  been  decided 
by  this  court.  Chickering  v.  Failes,  26  111.  520  ;  Cook  v.  Nor- 
ton,  43  ib.  394.  Neither  did  the  deed  of  trust  from  the 
defendant  to  Hamlin,  which  was  subsequently  released  upon 
payment  of  the  secured  debt,  Stop  the  running  of  the  statute, 
by  severing  the  color  of  title  from  the  payment  of  taxes.  The 
deed  of  trust  was  the  same  thing  in  substance  as  a  mortgage 
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with  power  of  sale,  and  the  possession  was  still  held  by  de- 
fendant and  the  taxes  still  paid  by  him  under  this  title.  As 
has  been  repeatedly  held  by  this  court,  the  taxes  under  this 
statute  may  be  paid  either  by  mortgagor  or  mortgagee,  trustee 
or  cestui  que  trust.  Cofield  v.  Furry,  19  111.  185  ;  Lyon  v. 
Kain,  47  ib.  200.  The  question  is,  under  what  title  were 
they  paid  % 

It  is  also  objected  that  the  plaintiff  was  within  the  rebel 
lines  during  the  war,  from  the  year  1862  until  its  termination, 
and  that  the  operation  of  the  statute  of  limitations  was  sus- 
pended during  that  period.  The  record  shows  possession  and 
payment  of  taxes  for  seven  years,  without  counting  the  period 
of  the  defendant's  absence  in  the  rebel  States.  But  apart 
from  that,  the  plaintiff  was  a  resident  and  citizen  of  Maryland 
at  the  commencement  of  the  war,  at  which  time  the  adverse 
possession  and  payment  of  taxes  had  commenced,  and  we  can 
never  admit  that,  by  voluntarily  going  within  the  rebel  lines 
and  remaining  there,  he  suspended,  as  to  himself,  the  opera- 
tion of  our  laws  enacted  for  the  purpose  of  protecting  the 
occupants  of  lands  under  claim  and  color  of  title.  It  is  true, 
the  Supreme  Court  of  the  United  States  has  decided,  in 
Hauger  v.  Abbott,  6  Wallace  532,  that  the  statute  of  limita- 
tions of  the  State  of  Arkansas  did  not  run  during  the  war  so 
as  to  bar  a  debt  due  to  a  citizen  of  New  Hampshire,  and  the 
decision  is  placed  upon  the  broad  ground  that  the  rebel  States 
were  belligerents,  and  that  the  modern  and  better  doctrine  is, 
that  since  an  enemy  creditor  cannot  sue  during  the  war,  the 
period  of  his  disability  shall  not  be  counted  against  him  after 
the  return  of  peace.  But  the  court  say,  in  giving  their 
opinion,  that,  in  such  cases,  "neither  laches  nor  fraud  can  be 
imputed,"  and  that  the  ability  of  the  creditor  to  sue  has  been 
suspended  "without  any  fault  on  his  part,  but  under  circum- 
stances which  make  it  his  duty  to  abstain  from  any  such 
attempt."  The  court  further  say,  "  his  remedy  is  suspended 
by  the  acts  of  the  two  governments  and  by  the  law  of  nations 
not  applicable  at  the  date  of  the  contract,  but  which  comes 
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into  operation  in  consequence  of  an  event  over  which  he  has 
no  control." 

It  is  obvious  that  this  has  no  application  to  the.  case  at  bar. 
In  the  one  case  the  plaintiff  is  placed  under  a  disability  by 
events  over  which  he  has  no  control.  In  the  case  at  bar,  the 
plaintiff  has  voluntarily  placed  himself  under  disability,  so 
far  as  he  was  under  a  disability  at  all,  by  withdrawing  from 
his  own  State,  and  betaking  himself  to  the  territory  of  the 
enemy.  If  he  went  there  to  join  the  public  enemy,  that 
would  be  an  extraordinary  reason  for  claiming  that  the  opera- 
tion of  our  laws  should  be  suspended  in  order  that  he  may 
lose  no  rights.  If  he  went  there  on  legitimate  business,  or  as 
a  loyal  citizen,  our  courts  would  never  have  been  closed 
against  his  suit.  But  whatever  his  motive  or  his  business, 
his  act  was  purely  voluntary,  and  that  consideration  disposes 
of  his  claim  that  the  statute  of  limitations  ceased  to  run. 

Neither  did  the  recovery  of  a  judgment  in  ejectment  by 
Loomis  affect  in  any  manner  the  running  of  the  statute.  The 
defendant  bought  in  the  title  of  Loomis,  and  his  own  color 
of  title  and  possession  under  it  were  not  disturbed  by  the  mere 
judgment  in  ejectment. 

The  bar  of  the  statute  must  be  held  complete. 

Judgment  affirmed. 


Samuel  McCakthy  et  al. 

v. 

The  City  of  Chicago. 

1.  Streets  est  C  hicago — of  their  use  for  purposes  of  building — power  of  the 
Board  of  Public  Works.  Under  the  charter  of  the  city  of  Chicago,  the 
Board  of  Public  "Works  are  not  bound,  nor  have  they  the  authority,  to  grant 
permits  to  individuals  to  occupy  the  streets  with  building  material,  and  to 
make  excavations  in  sidewalks  for  building  purposes,  except  as  that  subject 
may  be  regulated  by  ordinance. 
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2.  lender  an  ordinance  of  the  city,  which  was  continued  in  force  by  the 
charter  of  1863,  the  Board  of  Public  Works  have  the  power  to  require  of  a 
party,  who  proposes  to  use  and  occupy  the  sidewalk  and  street  for  the  pur- 
pose of  depositing  building  material,  and  for  excavating  for  the  purpose  of 
building,  the  execution  of  a  bond  to  indemnify  the  city  against  any  loss 
which  may  accrue  by  the  recovery  of  damages  for  injuries  resulting  from 
the  street  or  sidewalk  being  out  of  repair  by  reason  of  such  use  thereof. 

3.  Pleading  and  evidence — variance.  In  averring  the  breach  of  the 
condition  of  a  bond  sued  upon,  the  same  strictness  is  not  required  as  in  set- 
ting out  the  bond  on  which  the  action  is  founded ;  but  the  averment  of  the 
manner  in  which  the  breach  occurred  should  be  reasonably  specific — enough 
so  to  fully  apprise  the  defendant  of  what  is  relied  upon  as  the  breach,  though 
every  particular  need  not  be  stated. 

4.  So,  where  a  party,  on  obtaining  a  permit  from  the  Board  of  Public 
Works  of  the  city  of  Chicago,  to  make  use  of  a  portion  of  one  of  the  streets 
of  the  city  for  depositing  building  materials,  etc.  gave  a  bond,  conditioned 
for  indemnifying  the  city  against  any  judgment  for  damages  resulting  from 
such  use  of  the  street  or  sidewalk,  a  person  fell  into  a  pit  excavated  in  the 
sidewalk  by  the  principal  obligor  in  the  bond,  and  recovered  a  judgment 
for  injuries  thereby  received,  against  the  city,  in  an  action  by  the  city  on 
the  bond,  it  was  averred  that  the  judgment  against  the  plaintiff  was  recov- 
ered in  consequence  of  the  excavation  made  in  the  street  at  the  place 
described  in  the  permit,  whereas  by  the  record  of  the  judgment  it  appeared 
the  declaration  in  that  suit  averred  it  was  in  consequence  of  the  excavation, 
and  a  failure  of  the  city  to  maintain  lights  in  the  night  at  the  place  where 
the  accident  occurred :  Held,  there  was  no  variance  in  respect  to  the  alleged 
breach  of  the  condition  of  the  bond. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Miller,  Yan  Arman  &  Lewis,  for  the  appellants. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  a  penal  bond,  executed  by  appellants 
to  appellee,  in  the  sum  of  §20,000,  the  condition  of  which 
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recites :  "  That  permission  had  been  granted  by  the  Board  of 
Public  Works  of  the  city  of  Chicago  to  said  McCarthy,  to 
occupy,  for  a  period  of  not  exceeding  four  months,  so  much 
of  the  south  third  of  Eandolph  and  the  east  third  of  Clark 
streets  as  is  situated  in  front  of  lot  No.  4,  in  block  38  in  the 
'original  town,'  for  the  purpose  of  depositing  building  mate- 
rials," to  be  used  in  the  construction  or  repair  of  a  building,  etc. 
on  the  lot,  subject  to  certain  restrictions  mentioned  in  the  per- 
mit. "Now  if  the  said  McCarthy  shall  cease  to  use  and 
occupy  the  aforesaid  space  at  the  expiration  of  said  permit,  on 
notice  from  said  Board  of  Public  Works,  and  shall  at  the  expi- 
ration, or  on  the  revocation  of  said  permit,  without  cost  to 
said  city,  put  the  pavement  and  sidewalks  of  said  streets  in  as 
good  condition  and  repair  at  that  point  as  before  the  space  was 
so  used  and  occupied."  *  *  "  And  shall  indemnify  said  city, 
and  keep  it  harmless  from  all  judgments  or  decrees,  with  the 
costs  and  expenses  of  the  same,  which  may  be  recovered 
against  said  city,  or  any  officers  thereof,  in  any  judicial  pro- 
ceeding which  may  ensue  from,  or  in  consequence  of,  the  use 
of  said  street  or  sidewalk  in  the  manner  above  contemplated, 
or  which  may  arise  from  any  infringement  upon  or  occupancy 
of  the  street  outside  of  the  limits  above  described,  or  by  rea- 
son of  any  excavation,  opening  or  obstruction,  or  other  defect 
that  may  be  made  or  left  in  the  street  or  sidewalk  by  said 
McCarthy,  his  agent,  etc.  engaged  in  erecting  said  building, 
before  the  same  is  fully  completed  and  surrendered  to  the 
owner,  or  by  reason  of  any  accident  or  casualty  that  may 
occur  before  the  completion  of  said  building,  in  consequence 
of  the  street  or  sidewalk  not  being  in  good  repair  and  condi- 
tion for  public  travel  and  use." 

It  is  averred  as  a  breach  of  this  condition,  that  appellants 
had  not  indemnified  the  city  from  all  judgments  which  had 
been  recovered  against  it,  by  reason  of  accident  or  casualty 
that  had  occurred  before  the  completion  of  the  building,  in 
consequence  of  the  sidewalk  on  the  portion  of  Clark  street, 
mentioned  in  the  bond,  not  being  in  good  repair  and  condition 
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for  public  travel  and  use ;  that  after  the  execution  of  the 
bond,  McCarthy  entered  into  and  occupied  the  premises  for 
the  purpose  of  depositing  building  materials,  until  the  26th  of 
November,  1864,  and  long  afterwards ;  that  while  so  occu- 
pying them,  he  caused  to  be  excavated  the  east  margin  of  the 
sidewalk,  on  that  portion  of  Clark  street,  to  the  depth  of  ten 
feet,  and  in  width  eight  feet,  and  in  length  sixty  feet,  which 
remained  there  for  two  months  before  the  26th  of  November, 
1864  ;  that  on  the  25th  of  November,  1864,  before  the  com- 
pletion of  the  building,  one  Edwin  R.  Beckley,  while  passing 
along  the  sidewalk  on  the  east  side  of  Clark  street,  fell  into 
the  excavation  and  was  injured. 

That  he  thereupon  brought  a  suit  against  the  city,  in  the 
circuit  court  of  the  United  States  for  the  Northern  District  of 
Illinois,  to  recover  damages  for  the  injuries  sustained,  by  rea- 
son of  having  fallen  into  the  pit,  and,  by  the  judgment  of 
the  court,  he  recovered  against  the  city  $9000  damages  and 
costs  of  suit ;  that  appellants  had  notice  of  that  suit ;  that 
the  city  paid  and  satisfied  the  judgment  writh  $6000.  A  jury 
was  dispensed  with,  and  the  case  tried  by  the  court  by  consent 
of  the  parties.  The  issues  were  found  for  plaintiff,  and  judg- 
ment rendered  for  the  penalty  of  the  bond  as  debt,  and  six 
thousand  dollars  damages.  The  record  of  the  court  below  is 
brought  to  this  court  on  appeal,  and  various  errors  assigned. 

lifts  first  urged  that  the  Board  of  Public  Works  acted  with- 
out authority,  in  taking  the  bond  upon  which  suit  was  brought, 
and  in  annexing  the  conditions.  It  is  urged  that  under  the 
charter,  the  board  are  bound  to  grant  such  permits  without 
bond  or  condition.  The  12th  sec,  chap.  6  of  the  city  charter 
declares,  that  the  board  shall  have  the  exclusive  privilege  to 
grant  permits,  according  to  the  ordinances  of  the  city,  for  the 
moving  of  houses  through  the  streets  of  the  city,  and  raising 
buildings  and  sidewalks,  and  to  regulate  the  building  or  pla- 
cing vaults  under  the  streets,  alleys  and  sidewalks,  and  to 
require  such  compensation  for  the  privilege  as  they  shall  deem 
reasonable  and  just,  subject  to  the  approval  of  the  common 
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council,  and  no  building  material  shall  be  placed  in  the  streets, 
etc.,  without  a  permit  from  them.  This  provision  manifestly 
contemplates  the  action  of  the  common  council,  and  the  regu- 
lation of  the  terms  and  conditions  by  ordinance,  upon  which 
such  permits  shall  be  granted.  If  not,  why  require  them  to 
act  under  ordinances  in  granting  such  permits  ?  It  is  not  left 
to  the  discretion  of  the  board,  nor  is  the  act  absolute  in  its 
requirements,  as  it  contemplates  that  ordinances  will  be  adop- 
ted to  regulate  the  power. 

The  public  have  an  interest  in  the  use  of  streets  and  side- 
walks in  cities,  as  well  as  those  desiring  to  erect  buildings 
thereon.  And  as  the  obstruction  of  streets  with  building 
material,  and  the  sinking  of  deep  pits  in  sidewalks,  for  the 
purpose  of  erecting  houses,  is  always  attended  with  inconve- 
nience to  the  public,  and  is  not  usually  free  from  danger,  the 
right  to  use  the  streets  and  sidewalks  for  such  purposes  must 
be  controled  by  some  power,  that  the  public  may  be  ren- 
dered safe,  and  that  nuisances  shall  not  be  thus  created.  As 
the  city  is  liable  for  all  injuries  received  by  reason  of  the  un- 
safe condition  of  its  streets  and  sidewalks,  it  is  obvious  that 
it  should  have  the  power  to  regulate  and  control  the  use 
of  its  highways  for  such  purposes.  Were  it  not  for  such  a 
provision  in  its  charter,  it  might  well  be  doubted  whether  the 
city  could  be  compelled  to  permit  any  portion  of  the  streets  to 
be  thus  obstructed.  But  in  requiring  the  permission  to  be 
granted  it  has  given  the  city  the  power  by  ordinance  to  impose 
all  reasonable  conditions.  And  it  is  not  unreasonable  to  re- 
quire the  builder  to  indemnify  the  city  for  money  it  may  be 
compelled  to  pay  by  reason  of  injury  growing  out  of  the  neg- 
ligent manner  in  which  the  privilege  may  be  exercised  under 
the  permit. 

At  the  adoption  of  the  charter  of  the  city  in  1863,  there 
was  an  ordinance  in  force,  which,  in  terms,  authorized  the 
Board  of  Public  Works  to  impose  such  rules,  requirements, 
regulations,  conditions  and  instructions,  as  the  board  in  its 
discretion  might  deem  just  and  proper  for  the  protection  of 
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the  city,  in  granting  such  permits.  And  the  same  charter  de- 
clares that  all  ordinances,  regulations  and  resolutions  then  in 
force  in  the  city,  and  not  inconsistent  with  that  act,  shall  re- 
main in  force  until  altered,  modified  or  repealed  by  the  com- 
mon council ;  see  chapter  17,  section  2,  city  charter.  It  is  no 
doubt  true,  that  all  such  requirements  should  be  reasonable, 
and  not  so  onerous  as  to  prevent  persons  from  availing  them- 
selves of  the  provisions  of  the  law.  In  this  case  the  terms  and 
conditions  were  just  and  reasonable.  It  is  eminently  proper 
that  all  persons  should  be  liable  for  injuries  they  inflict  on 
others,  either  directly,  or  through  their  negligence.  And  this 
is  especialy  so  when  the  person  must  know  that  his  acts  or 
neglect  of  duty  will  imperil  the  safety  of  others.  We  perceive 
no  force  in  this  objection. 

We  now  come  to  the  main  question  in  the  case,  which  is 
urged,  with  most  apparant  earnestness  by  counsel,  for  a  reversal. 

It  is  urged  that  there  is  a  fatal  variance  between  the  judg- 
ment against  the  city  in  favor  of  Beckley,  as  described  in  the 
declaration,  and  the  proof  on  the  trial.  The  declaration  avers 
that  the  judgment  was  recovered  in  consequence  of  the  exca- 
vation made  by  McCarthy  on  the  east  side  of  Clark  street,  at 
the  place  described  in  the  permit,  while,  by  the  record  of  the 
judgment  read  in  evidence,  the  declaration  avers  that  it  was  in 
consequence  of  the  excavation,  and  a  failure  of  the  city  to  main- 
tain lights  in  the  night  time,  at  the  place  of  the  accident.  This 
is  urged  as  the  principal  variance,  although  others  were  alleged. 
In  declaring  on  this  bond,  appellee  was  bound  to  show  a  breach, 
and  in  doing  so,  was  compelled  to  describe  the  judgment  with 
such  accuracy  as  to  identify  and  distinguish  it  from  others. 
That  has  been  done  in  this  case,  as  it  designates  the  parties, 
the  court,  the  date  and  amount.  It  was  also  necessary  to 
aver  that  it  arose  from,  and  was  the  consequence  of,  the  acts  of 
McCarthy,  under  the  permit. 

The  alleged  variance  does  not  relate  to  the  description  of  the 
bond,  but  to  the  manner  of  its  breach.  In  averring  the  breach, 
the  same  strictness  is  not  required  as  in  setting  out  the  instru- 
ment or  contract  upon  which  the  action  is  founded.     But  the 
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manner  in  which  the  breach  occurred  should  be  reasonably 
specific,  enough  so  to  fully  apprise  the  defendants  of  what  is 
relied  upon  as  the  breach,  but  every  particular  need  not 
be  specifically  stated.  No  one,  in  this  case,  can  for  a  moment, 
doubt  it  would  be  impossible  for  Beckley  to  have  received 
the  injury  for  which  he  recovered,  had  McCarthy  not 
sunk  the  pit.  That  act  was  the  prime  cause  and  the  principal 
means  of  producing  the  injury,  and  McCarthy  had  undeniably 
produced  it.  The  want  of  lights,  like  many  other  circumstances, 
may  have  contributed  to  the  accident,  but  they  were  but  sec- 
ondary or  attendant,  and  not  the  primary  cause.  Had  he  not 
dug  the  pit,  lights  would  not  have  been  necessary  to  prevent 
the  accident.  If  lights  were  necessary,  he  had  created  that 
necessity,  and  should  have  provided  the  means  of  avoiding  the 
injury.  It  is  manifest,  then,  that  the  injury  was  in  consequence 
of  the  sinking  of  the  hole  for  the  vault. 

Having  made  the  excavation,  he  should  have  used  every 
precaution  to  secure  public  safety,  and  it  is  not  for  him  to  say 
it  was  for  the  want  of  lights  and  should  not  be  held  liable  because 
the  city  had  not  erected  them.  The  scope  of  his  bond  was, 
that  he  would  protect  the  city  from  damages  growing  out  of 
the  manner  in  which  he  should  use  the  streets  and  sidewalk. 
And,  even  if  lights  were  necessary,  he  had  rendered  them  so, 
and  it  was,  as  averred  in  the  declaration,  in  consequence  of  the 
excavation  and  defect  in  the  sidewalk  which  he  had  produced. 

As  to  the  alleged  variance  between  the  places  described  in 
the  two  declarations,  we  fail  to  perceive  it,  if  any  exists.  One 
is  more  minute  and  detailed  in  the  description  than  the  other, 
but  in  both  the  place  is  described  as  being  on  the  east  side  of 
Clark  street. 

Appellants  did  not  introduce  any  evidence  to  prove  that  there 
were  two  different  places  described.  And  we  will  presume 
that  the  court  below  was  familiar  with  the  locality,  and  from 
the  description  knew  it  to  be  but  one  and  the  same  place. 

We  are,  for  these  reasons,  of  opinion  that  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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City  of  Dunleith 

v. 

Reynolds,  Saulpaugh  &  Co. 

1.  Taxation  by  cities — of  their  power  to  impose  taxes  on  personal  prop- 
erty of  non  residents.  Under  a  city  charter  granting  power  to  the  city  coun- 
cil to  collect  taxes  for  city  purposes  on  all  property,  real  and  personal,  within 
its  limits,  the  personal  property  of  non  residents,  the  actual  situs  of  which 
being  within  the  territorial  jurisdiction  of  the  city,  is  subject  to  taxation, 
for  the  corporate  purposes  of  said  city. 

2.  In  an  action  of  assumpsit  against  the  city  of  Dunleith,  deriving  power 
from  its  charter  to  impose  a  tax  for  corporate  purposes  on  all  property 
within  its  limits,  to  recover  for  money  paid  to  the  city  under  protest,  upon 
a  tax  assessment  on  the  personal  property  of  the  plaintiffs,  situate  in  the 
city,  the  plaintiffs  being  non  residents,  and  claiming  such  property  was  not 
subject  to  taxation  by  the  city,  the  evidence  showed  that  plaintiffs  were 
contractors  to  build  railroad  bridges,  and  had  a  contract  to  build  a  bridge  at 
Dunleith,  across  the  Mississippi  river ;  that  while  engaged  in  the  building 
of  said  bridge,  they  had  large  quantities  of  rock,  engines,  flat  boats,  teams, 
etc.  located  for  nearly  a  year  in  said  city,  the  same  being  used  in  the  build- 
ing and  construction  of  the  bridge ;  the  rock  was  put  into  the  bridge,  and 
the  engines,  flat  boats,  teams  etc.  being  such  as  were  used  by  the  plaintiffs 
in  their  business  as  contractors :  Held,  such  property  was  subject  to  taxa- 
tion by  the  city. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  K.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  H.  McClellan,  for  the  appellant. 

Mr.  E.  A.  Small,  for  the  appellees. 

Mr.CmEF  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Jo  Daviess 
circuit  court,  by  Elisha  P.  Keynolds,  Thomas  Saulpaugh  and 
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others,  as  partners,  by  the  firm  name  of  Reynolds,  Saulpaugh 
&  Company,  against  the  city  of  Dunleith,  to  recover  one 
hundred  and  eighty-six  dollars,  alleged  to  have  been  received 
by  the  defendant  to  the  use  of  the  plaintiffs. 

The  bill  of  particulars  filed  with  the  declaration,  is  as  fol- 
lows :  To  money  had  and  received  by  the  city  of  Dunleith 
for  the  use  of  plaintiffs,  being  that  amount  of  money  paid  to 
the  city  under  protest  by  said  plaintiffs,  in  settlement  of  a  tax 
of  that  amount,  assessed,  or  claimed  to  have  been  assessed,  in 
the  year  1868,  upon  certain  property,  belonging,  or  supposed 
to  belong,  to  plaintiffs,  which  tax  plaintiffs  claim  and  insist 
was  illegal,  and  paid  the  same  under  protest  and  under  com- 
pulsion— one  hundred  and  eighty-six  dollars. 

The  parties  went  to  trial  on  the  general  issue,  and  there 
was  a  verdict  for  the  plaintiffs.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  on  the  verdict. 

To  reverse  this  judgment,  the  defendant  has  appealed  to 
this  court. 

The  facts  in  the  case  show  that  plaintiffs  were  contractors 
to  build  railroad  bridges,  and  had  a  contract  to  build  a  bridge 
across  the  Mississippi  river,  from  Dunleith  to  the  Iowa  shore, 
in  1868,  commencing  the  work  in  February  of  that  year,  at 
which  time  they  had  at  Dunleith  a  quantity  of  rock  used  in 
building  the  bridge  and  approaches  to  it,  brought  from  Iowa 
and  from  Joliet,  and  engines,  flat  boats  and  derricks,  and 
teams  used  on  the  work.  The  derricks  were  brought  down 
the  river  from  St.  Paul,  in  Minnesota — some  of  the  flat  boats 
were  built  at  Dunleith,  and  some  brought  there,  from  what 
point  is  not  stated.  The  property  was  all  being  used  in  con- 
structing the  bridge  and  approaches.  The  rock  was  put  into 
the  bridge,  and  the  teams,  derricks  and  flat  boats  were  such 
as  were  used  by  the  plaintiffs  in  their  business  as  contractors. 
The  last  stone  in  the  work  was  laid  in  October,  1868,  and  the 
work  completed  in  November  of  that  year.  The  plaintiffs, 
except  one  of  them,  a  Mr.  Henry,  then  lived  in  Rock  Island, 
and  had  for  many  years.     Mr.  Henry  was  a  resident  of  Iowa. 
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The  firm  had  property  in  Rock  Island,  and  their  principal 
place  of  business  and  office  were  there.  They  are  contractors 
to  build  bridges,  and  go  from  place  to  place  for  that  purpose. 

By  section  ten  of  the  charter  of  the  city  of  Dunleith,  the 
city  council  had  power  to  levy  and  collect  taxes  for  city  pur- 
poses, upon  all  the  property,  real  and  personal,  within  the 
limits  of  the  city,  not  exceeding  one  per  cent  per  annum, 
unless  a  majority  of  the  inhabitants  vote  to  raise  more ;  and 
the  council  may  enforce  the  payment  of  the  same  in  any  man- 
ner, to  be  prescribed  by  ordinance,  not  repugnant  to  the  con- 
stitution of  the  United  States,  or  of  this  State. 

How  this  power  was  exercised  by  the  city  council  does  not 
appear,  nor  is  there  any  point  made  on  that ;  but  it  appears 
that  the  collector  of  taxes  for  the  city  in  1868,  having  the  tax 
books  in  his  possession,  demanded  the  taxes,  stated  to  be  one 
hundred  and  eighty-six  dollars,  of  the  plaintiffs  in  November 
of  that  year,  and  they  refused  to  pay  them.  He  then  levied 
on  an  upright  stationary  engine  of  the  plaintiffs,  and  adver- 
tised it  for  sale,  but  it  was  not  sold,  the  plaintiffs  replevying 
it.  The  action  of  replevin  was  dismissed  at  the  March  term, 
1869,  at  the  costs  of  the  plaintiffs,  and  a  writ  of  retorno 
habendo  awarded. 

This  effort  of  the  city  collector  to  collect  this  tax,  originated 
in  an  order  of  the  city  council,  requesting  the  mayor  to 
instruct  that  officer  to  proceed  to  collect  the  tax  by  distress 
and  sale,  if  not  paid  forthwith. 

It  does  not  appear  that  a  writ  of  retorno  issued,  or  that  the 
property  was  returned  to  the  officer  levying  upon  it,  but  it 
remained  at  Dunleith  until  about  the  tenth  of  May,  1869, 
when  it  was  shipped  by  plaintiffs  to  another  point. 

This  being  the  condition  of  things,  on  or  about  the  nine- 
teenth of  April,  the  attorney  of  the  plaintiffs  informed  the 
city  clerk  that  he  had  the  money,  and  was  ready  to  pay  the 
tax  for  the  plaintiffs  whenever  any  one  was  authorized  to 
receive  it,  but  he  would  pay  it  under  protest.  The  city  coun- 
cil being  informed  of  this,  they  did,  on  that  day,  enter  on 
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their  records  an  order  that  the  city  clerk  should  receive  from 
the  attorney  of  the  plaintiffs,  the  taxes  assessed  against  them, 
and  give  a  receipt  therefor.  Accordingly,  on  the  twenty-first 
of  April,  the  city  clerk  executed  and  delivered  to  the  attorney 
of  the  plaintiffs  this  receipt : 

$186.— Eeceived,  Dunleith,  April  21,  1869,  of  Reynolds, 
Saulpaugh  &  Co.  one  hundred  and  eighty-six  dollars,  in  full 
of  tax  on  personal  property,  belonging  (or  supposed  to  belong) 
to  the  said  Reynolds,  Saulpaugh  &  Co.  which  property  was 
listed  for  taxation  by  and  for  said  city  of  Dunleith,  in  and  for 
the  year  A.  D.  1868,  as  follows,  to-wit : 


Two  Engines , 

Ten  Flat  Boats 

25,000  feet  Lumber.. 
500  yards  Rock. ... 
Derricks  and  Irons. 
Horses  and  Wagons 


;  4,000  00 

4,000  00 

300  00 

20,000  00 

2,000  00 

700  00 


Tax. 


$24  00 

24  00 

1  80 

120  00 

12  00 

4  20 

$186  00 


And  I  further  certify  that  I  collected  the  above  sum  of 
said  Reynolds,  Saulpaugh  &  Co.  by  order  of  the  mayor  and 
council  of  the  city  of  Dunleith,  in  Jo  Daviess  county,  Illinois ; 
and  that  said  Reynolds,  Saulpaugh  &  Co.  denied  the  legality  of 
said  tax,  and  paid  the  same  under  protest ;  said  Reynolds, 
Saulpaugh  &  Co.  by  their  attorney,  then  and  there  notifying 
me  that  they  should  institute  suit  for  the  recovery  of  said  sum 
of  one  hundred  and  eighty-six  dollars. 

John  M.  Daggett, 
City  Clerk  of  the  city  of  Dunleith. 


It  appears  there  was  no  collector  of  taxes  when  the  above 
order  of  the  city  council  was  entered,  and  it  further  appears 
that  the  tax  book  and  warrant  for  the  collection  of  the  taxes, 
had  been  returned  before  that  time. 
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On  paying  the  money,  the  attorney  said,  plaintiffs  did  not 
wish  to  have  any  trouble  about  the  engine,  or  any  suit  on  the 
replevin  bond.  The  clerk  said  they  had  the  engine  once  and 
did  not  want  it  again  ;  that  they  had  the  replevin  bond  and 
intended  to  look  to  it.  Nothing  was  said  about  paying  the 
money  to  release  the  engine.  The  attorney  told  him  the  tax 
was  illegal,  that  he  would  pay  it  under  protest,  and  bring  suit 
to  recover  it  back.  It  was  stated  by  the  clerk,  on  his  cross 
examination,  that  the  council  had  taken  no  action  in  regard  to 
bringing  suit  on  the  replevin  bond.  He  further  stated  that 
the  rock  assessed  for  taxation  was  brought  to  Dunleith  on  the 
cars,  and  unloaded  and  mostly  cut  and  prepared  for  the  bridge 
at  Dunleith. 

The  questions  presented  on  these  facts  are,  was  the  tax 
legally  assessed  by  the  city  authorities  of  Dunleith  ?  If  it 
was  not,  was  the  tax  paid  voluntarily,  with  a  knowledge  of 
the  law  and  facts  ? 

In  determining  the  first  question,  we  have  only  to  look  at 
the  provisions  of  the  charter,  the  section  of  which,  applicable 
to  this  case,  we  have  quoted.  By  that  it  appears,  power  is 
given  the  city  council  to  levy  and  collect  taxes  for  city  pur- 
poses, upon  all  the  property,  real  and  personal,  within  its  lim- 
its, not  exceeding  one  per  cent  per  annum.  It  is  insisted  by 
appellee,  that  as  the  general  revenue  law  provides  for  the  taxa- 
tion of  personal  property  where  the  owner  of  it  resides,  this 
law  must  have  the  same  operation.  That  this  can  not  be  so, 
is  illustrated  by  supposing  that  none  of  the  owners  of  this 
property  had  a  residence  in  this  State,  which  was  the  fact  with 
regard  to  one  of  these  plaintiffs,  Mr.  Henry. 

What,  then,  is  the  true  spirit  and  meaning  of  this  statute, 
giving  power  to  a  municipal  authority  to  tax  all  property,  real 
and  personal,  within  the  limits  of  the  city  ?  As  to  real  prop- 
erty there  can  be  no  difficulty  about  that,  as  it  is  not  denied  it 
is  subject  to  taxation  for  State,  county  and  city  purposes. 
What,  then,  must  be  the  situs  of  personal  property  in  order  to 
subject  that  to  city  taxation  ?  Under  the  general  revenue 
4 — 53rd  III. 


50  City  of  Dunleith  v.  Reynolds  et  al.     [Sept.  T., 

Opinion  of  the  Court. 

law,  each  owner  of  property  is  required  to  be  called  upon  at 
his  residence  by  the  assessor,  for  a  list  of  his  taxable  property, 
and  no  matter  where  it  may  be  situated  within  the  State,  it  is 
listed  at  his  residence,  and  the  taxes  there  paid  for  State  pur- 
poses. But  it  is  not  so  where  an  assessment  is  ordered  by  the 
authorities  of  a  municipal  corporation,  for  corporate  purposes. 
The  tax  is  levied  on  the  property  where  situate,  not  tempora- 
rily, but  where  it  is  in  such  a  position  of  use  as  to  become 
property  in  the  city.  No  one  would  contend  that  a  box  of 
goods,  in  transit  from  an  eastern  city  to  a  place  beyond  the 
Mississippi  river,  detained  by  a  casualty  at  any  point  on  this 
side  of  that  river,  could  be  taxed  for  any  purpose  by  the  local 
authorities  of  that  point.  But  if,  while  being  so  detained,  the 
owner  seeks  to  make  profit  out  of  them  by  selling  them,  or 
otherwise,  we  see  no  objection  to  the  exercise  of  the  taxing 
power  over  them,  if  they  are  within  reach  of  the  assessor  at 
the  time  he  is  required  by  law  to  make  out  his  assessment  roll. 

What  is  the  principle  underlying  this  power  to  tax  ?  Is  it 
not  the  protection  that  is  afforded  by  government  to  property, 
compensation  for  which  takes  the  form  of  a  tax  ?  This  will 
not  be  denied.  Now,  of  protection,  there  is  more  than  one 
description — that  of  the  general  government,  under  whose 
broad  shield  we  are  enabled  to  acquire  property  in  security 
and  without  molestation — that  of  a  State,  whose  power  is 
scarcely  less  in  affording  protection  in  the  acquisition  of  prop- 
erty, and  that  of  the  more  subordinate  power  of  a  municipal 
corporation.  They  all,  to  the  extent  of  their  several  powers, 
are  required  to  and  do  afford  protection  to  property  against 
violence. 

In  Wilhey  v.  The  City  of  PeJcin,  19  111.  160,  this  court  held 
that  property  within  the  corporate  limits  of  a  city,  was  subject 
to  taxation  for  city  purposes,  under  a  charter  similar  to  that  of 
Dunleith,  and  it  was  upon  the  ground  of  the  protection 
afforded  by  the  city  to  such  property,  such  protection  being  an 
equivalent  for  the  right  of  taxation.     The  legislature  intended 
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to  confine  the  power  of  taxation  to  property  actually  within 
their  territorial  jurisdiction. 

The  steamboat  in  question,  having  been  registered  at  St. 
Louis,  and  only  occasionally  stopping  at  Pekin,  was  held  not 
to  have  been  within  the  corporate  limits  of  Pekin,  its  situs 
being  at  the  place  where  registered,  and  therefore,  a  part  owner 
of  it  living  in  Pekin,  was  not  liable  to  taxation  for  his  interest 
in  the  boat.  The  principle  is  here  distinctly  announced,  that 
taxation  of  property  is  the  equivalent  for  the  protection 
afforded  it  by  the  authority  within  whose  territorial  jurisdiction 
it  may  be  situate.  Can  there  be  any  doubt  that  this  engine  was 
permanently  fixed  at  Dunleith  ;  that  the  rock  also  was  perma- 
nently placed  in  a  bridge  there,  and  in  its  approaches — that  all 
the  property  taxed  had  its  actual  situs  at  that  city  nearly  one 
year,  and  at  a  time  when  the  assessor  was  required  by  law  to 
act  ?  The  interest  of  Mr.  Henry,  he  being  a  non  resident, 
could  not  be  taxed  any  where  for  general  revenue  purposes, 
nor  could  that  of  the  other  three  proprietors  living  and  having 
their  offices  at  Pock  Island,  be  there  taxed  for  the  corporate 
purposes  of  that  city,  for  the  reason  its  situs  was  not  there 
when  it  became  taxable.  The  actual  situs  of  this  property 
being  at  the  city  of  Dunleith,  at  the  time  the  taxing  power  of 
the  city  was  called  into  action,  we  have  no  doubt  it  was  there 
properly  assessed  and  taxed  for  the  corporate  purposes  of  that 
city.  They  had  afforded  protection  to  it  for  nearly  one  year, 
its  owners  were  making  profit  out  of  it  by  its  use  during  all 
that  time,  and  had  they  been  disturbed  by  mob  violence  in 
its  use,  the  city  would  have  been  compelled  to  make  compen- 
sation, if  the  owners  of  it  were  not  in  fault. 

We  can  see  no  ground  on  which  to  base  the  allegation  that 
this  property  was  not  liable  to  taxation  by  the  authorities  of 
Dunleith.  The  taxes  were  but  an  equivalent  for  the  protec- 
tion afforded  it  by  tjie  city  while  it  was  within  their  territorial 
jurisdiction.  This  being  so,  it  is  unnecessary  to  consider  any 
other  questions  raised.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded.    It  is  the  further  order  of  the 
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court,  that  no  costs  be  taxed  against  appellees  for  the  abstracts 
furnished  by  the  appellant,  as  they  are  not  in  compliance  with 
the  rules  of  this  court.     40  111.  XIII. 

Judgment  reversed. 


Hoeace  Waeeen  et  ah 

v. 
Maetha   J.  Richmond. 

1.  Forfeiture  of  contract  —  in  what  manner  it  may  be  declared. 
Where  a  vendor  of  land  has  a  right,  by  the  terms  of  the  contract,  to  declare 
a  forfeiture  in  case  the  purchaser  fails  to  comply  on  his  part,  where  he  holds 
no  securities  of  a  negotiable  character,  he  has  only  clearly  to  manifest  an 
intention  to  end  the  contract,  and,  by  selling  the  property  to  another,  he 
does,  in  the  most  unequivocal  manner,  make  his  declaration  of  forfeiture. 

2.  Specific  performance — when  granted.  A  purchaser  of  land  will 
not  be  entitled  to  a  decree  for  a  specific  performance,  unless  he  shows  a 
performance  on  his  part  of  all  the  conditions  precedent  to  his  right  to 
demand  a  conveyance. 

3.  Notice — by  possession.  Where  a  purchaser  of  land  is  in  possession, 
such  possession  will  operate  as  constructive  notice  to  a  subsequent  purcha- 
ser from  the  same  vendor,  of  the  right  of  the  party  in  possession. 

Appeal  from  the   Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Buell  &  Adams,  for  the  appellants. 

Messrs.  Blanchard  &  Millard,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 
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This  was  a  bill  in  chancery,  filed  by  appellee,  in  the  Supe- 
rior Court  of  Chicago,  against  appellants,  for  a  specific  per- 
formance of  a  contract  alleged  to  have  been  made  by  Warren, 
for  the  conveyance  of  the  real  estate  described  in  the  bill. 
Warren,  it  appears,  after  he  entered  into  the  contract,  con- 
veyed the  premises  to  Anna  B.  Hawks,  and  took  a  mort- 
gage on  the  premises  to  secure  the  payment  of  a  balance 
of  the  purchase  money.  Appellants  severally  answered  the 
bill,  replications  were  filed,  and  the  cause  was  heard  at  the 
June  term,  1869,  of  the  court,  when  a  decree  was  rendered, 
granting  the  relief  sought  by  the  bill,  as  to  a  portion  of  the 
premises,  but  the  bill  was  dismissed  as  to  the  remainder. 

Complainant  insists  that  she  is  entitled  to  relief,  under  a 
written  agreement,  of  the  first  of  July,  1865,  by  which  Warren 
agreed  to  convey  forty-three  feet  off  the  west  side  of  lot  one, 
block  three,  Ellis'  addition  to  Chicago,  and  she  agreed  to  pay 
the  sum  of  two  hundred  and  eighty  dollars,  with  interest, 
annually,  at  six  per  cent. ;  one  hundred  and  forty  dollars  of 
that  sum,  with  interest,  payable  on  the  first  of  June,  1866,  and 
the  remaining  one  hundred  and  forty  dollars  and  interest,  on 
the  first  of  June,  1867,  and  that  she  would  pay  all  taxes  and 
assessments  legally  imposed.  The  time  of  payment  is  made 
essential  to  the  agreement,  and  it  provides  for  a  forfeiture  for 
non-payment  at  the  times  specified,  and  for  a  re-entry.  This 
agreement  was  not  recorded,  and  at  the  filing  of  the  bill  was 
in  Warren's  possession. 

Two  questions  present  themselves  for  determination  ;  first, 
whether  complainant  has  performed  her  part  of  the  contract ; 
or  secondly,  whether,  if  she  has  not,  she  has  shown  a  sufficient 
excuse  for  non-performance  to  entitle  her  to  the  relief  prayed 
in  her  bill,  several  years  after  it  was  entered  into  and  after  the 
time  for  carrying  the  contract  into  effect  had  expired.  The 
fact  that  Warren  is  found  to  have  possession  of  the  agreement, 
is  strong  evidence  that  the  contract  had  been  abandoned  and 
canceled  by  the  parties. 
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Complainant  and  her  husband  attempt  to  explain  this  by 
saying,  that  the  agreement  was  given  to  Warren  that  he  might 
execute  a  deed  for  the  lot  to  complainant,  but  he  denies  this, 
and  says  that  when  Richmond  failed  to  make  the  cash  pay- 
ment, he  surrendered  the  contract  and  agreed  to  pay  rent  for 
the  house. 

After  the  sale  was  made,  Warren  gave  to  appellee  a  receipt 
for  $150,  on  the  purchase  of  the  lot,  and  in  it  stated  that  the 
balance  due  on  the  lot  was  $280,  and  that  one  half  was  to  be 
paid  in  one  year  from  date  and  the  balance  in  two  years.  This 
receipt  bore  date  the  eighteenth  of  July,  1865.  Warren 
swears  that  for  the  payment  of  the  $150  named  in  the  receipt, 
Richmond  gave  him  a  note  on  Maekway  to  collect  and  retain 
that  amount,  and  apply  the  remainder  on  the  indebtedness ; 
that  he  was  unable  to  collect  anything  on  the  note  and 
returned  it.  Richmond  denies  he  ever  had  the  note.  And 
he,  appellee,  their  daughter  and  Dr.  Jones  all  swear  to  the 
payment  of  the  money  at  the  time  the  contract  or  the  receipt 
was  given,  and  they  testify  positively  and  unequivocally  to 
its  payment.  The  only  means  of  reconciling  the  evidence  in 
reference  to  the  payment  of  the  money  is,  that  Richmond 
swears  he  frequently  gave  money  to  Warren  with  which  to 
purchase  goods  in  the  city,  for  him,  to  supply  his  sutler's 
store  at  Camp  Douglas,  but  even  if  we  should  conclude  that 
this  $150  was  given  to  Warren  for  that  purpose,  we  are  at  a 
loss  to  know  why  the  receipt  was  given.  That  remains 
unexplained. 

We  now  come  to  the  question  of  performance  by  appellee. 
The  agreement  made  time  of  the  essence  of  the  contract,  and 
on  a  failure  to  comply  by  appellee,  Warren,  by  its  terms,  had 
the  right  to  declare  it  forfeited  and  to  retain  any  money 
already  paid.  And  to  declare  a  forfeiture  under  this  agree- 
ment, as  he  held  no  obligations  or  securities  of  a  negotiable 
character,  he  only  was  required  to  clearly  and  unmistakably 
manifest  the  intention  to  end  the  contract';  and  by  selling 
the  property  to  another  he  did  so  in  the  most  unequivocal 
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manner.  But  it  remains  to  ascertain  whether  there  was  such 
a  default  on  the  part  of  appellee  as  warranted  that  course  by 
him.  If  Warren  had  been  paid  the  purchase  money,  then  he 
had  no  such  right,  and  as  appellee  was  in  the  actual  possession, 
Anna  B.  Hawks  purchased  with  constructive  notice  of  appel- 
lee's rights  and  cannot  disregard  them. 

We  fail  to  find  any  evidence  in  this  record  that  the  balance 
of  the  purchase  money  was  paid  by  appellee  or  her  husband. 
Richmond  swears  that  Warren  was  indebted  to  him,  while 
the  latter  swears  the  former  owed  him.  Richmond  claims  to 
have  furnished  the  materials  and  paid  for  the  labor  in  con- 
structing the  house,  and  Warren  claims  that  he  built  and  paid 
for  it.  Warren  proved  by  witnesses  that  he  paid  them  for 
labor  and  materials,  and  Richmond  introduced  like  evidence. 
On  this  question  there  is  a  contrariety  of  evidence  that 
leaves  that  branch  of  the  case  in  very  great  uncertainty  as  to 
the  true  state  of  the  facts.  They  seem  to  have  been  con- 
nected in  business  in  some  manner  for  a  considerable  period 
of  time,  and  to  have  done  business  very  loosely,  arid  the  proba- 
bility is  that  neither  knew  the  state  of  their  accounts.  But 
be  that  as  it  may,  appellee  has  not  proved,  as  she  was  bound 
to  do,  before  she  could  obtain  the  relief  asked,  that  she  had 
made  all  the  payments  according  to  her  agreement,  or  such 
an  excuse  as  would  justify  her  failure  to  comply,  if  time  was 
not  of  the  essence  of  the  contract. 

It  is,  however,  urged,  that  the  receipt  of  the  eighth  of  July,  1865, 
superceded  the  written  agreement,  and  time  is  not  essential  by 
its  terms.  A  complete  answer  to  this  is,  that  the  original 
agreement  was  canceled  and  abandoned  by  the  parties.  The 
evidence  disclosed  by  the  record  is  too  contradictory  and 
uncertain  upon  which  to  decree  a  specific  performance.  A 
number  of  witnesses  testify  that  appellee,  on  different  occasions, 
said  they  were  renting  of  Warren.  She,  at  different  times,  as 
did  her  husband,  when  workmen  wanted  materials  for  the 
building,  referred  them  to  Warren.  Eor  did  she  claim  the 
property  when  Sawyer  first  called  with  Miss  Hawks  after  her 
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purchase,  and  when  appellee  informed  them  her  husband  had 
a  claim,  and  being  asked  as  to  its  nature,  she  referred  them 
to  him.  At  Sawyer's  next  interview  he  spoke  of  repairing  the 
house  and  proposed  to  rent  to  her,  and  she  inquired  the  amount 
asked,  and  on  being  informed,  she  said  the  repairs  would  place 
the  house  in  good  order,  and  that  if  she  and  her  husband  did 
not  rent,  others  would. 

Again,  it  appears  that  Warren  insured  the  house,  and  paid 
the  taxes  after  the  sale.  It  is  true,  there  is  some  evidence 
tending  to  prove  that  a  portion  of  the  taxes  was  refunded  by 
Richmond.  And  the  evidence  clearly  shows  that  Warren 
employed  workmen  to  build  the  house,  and  that  he  paid  very 
much  the  larger  portion  of  the  cost  of  its  construction.  These 
declarations  of  appellee  are  not  those  of  an  owner,  or  one  hold- 
ing in  his  own  right,  nor  are  the  acts  and  declarations  of 
Warren  those  of  a  stranger  to  the  title,  or  a  vendor  of  real 
property,  even  under  a  contract  of  sale.  From  all  the  evi- 
dence in  the  case  it  would  seem  that  Warren  had  sold  the 
property,  but  that  by  some  subsequent  arrangement  the  con- 
tract had  been  mutually  abandoned.  It  is  only  upon  this 
theory  that  the  acts  and  declarations  of  the  parties  can  be 
reconciled. 

What  we  have  said  in  reference  to  the  lot  purchased  and 
for  the  conveyance  of  which  the  agreement  was  executed, will 
apply  to  the  few  adjoining  feet  claimed  to  have  been  purchased 
by  a  verbal  contract,  and  its  discussion  is  deemed  unnecessary. 

A  careful  examination  of  the  evidence  in  this  record  satisfies 
us  that  it  is  too  vague  and  indefinite,  upon  which  to  base  a 
decree  of  specific  performance,  and  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Flora  Tompkins  et  al. 

v. 

The  Fifth  National  Bank  of  Chicago  et  al. 


1.  Satisfaction  of  a  judgment — what  amounts  to.  Payment  of  a 
judgment  by  one  of  two  joint  defendants  operates  as  an  extinguishment  of 
the  same. 

2.  A  &  B,  being  partners,  became  indebted  to  the  Fifth  National  Bank 
of  Chicago,  and  executed  their  note  in  favor  of  the  bank  for  that  sum  of 
money,  but  afterward  becoming  insolvent,  the  bank,  at  the  instance  of  B, 
sued  out  an  -attachment  against  the  firm,  levying  the  same  on  a  lot,  the 
individual  property  of  A,  and  obtained  judgment.  B  deposited  with  the 
bank  his  individual  securities  and  cash  as  collaterals  to  secure  the  judg- 
ment. Afterward,  the  bank  applied  a  portion  of  the  collaterals,  deposited 
by  B,  on  account  of  the  note  of  A  &  B,  balancing  the  note  account,  and  B 
withdrew  the  remainder  of  his  deposits.  Subsequently,  the  bank  assigned 
the  judgment  to  C,  who  claims  to  have  paid  the  sum  of  $722  for  the  same, 
A,  in  the  meantime,  having  conveyed  the  lot  by  warranty  deed  to  D  :  Held, 
upon  a  bill  in  chancery  being  filed  by  D  to  remove  the  cloud  upon  her  title 
interposed  by  said  judgment,  that  the  appropriation  by  the  bank  of  the 
collaterals  deposited  by  B  on  account  of  the  note,  operated  as  a  satisfaction 
and  extinguishment  of  the  judgment. 

"Writ  of  Error  to  the  Superior  Court  of  Chicago. 

This  was  a  bill  in  chancery  against  the  Fifth  National  Bank 
of  Chicago  and  Hugh  Lewis,  to  remove  a  cloud  upon  the  title 
of  Flora  Tompkins  to  a  certain  lot  in  the  city  of  Chicago. 
The  record  shows  that  September  4,  1866,  she  purchased  the 
lot  of  one  Henry  Deveril],  who  conveyed  to  her  by  warranty 
deed,  she  assuming  the  payment  of  two  certain  mortgages  to 
which  the  lot  was  then  subject.  Prior  to  the  purchase,  how- 
ever, on  March  16,  1866,  the  Fifth  National  Bank  of  Chicago 
attached  the  property,  for  the  joint  debt  of  the  said  Henry 
Deverill  and  one  Alexander  Bell,  former  partners,  and  obtained 
judgment.  To  remove  the  cloud  upon  her  title  interposed  by 
this  judgment,  she  brought  this  suit,   and  alleges  that  said 
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judgment  has  been  paid  by  Bell  and  fully  satisfied.  The 
foundation  of  the  judgment  was  a  note  for  $2000,  dated 
December  11,  1865,  due  in  thirty  days.  On  the  thirteenth 
of  January,  1866,  before  the  attachment,  there  was  a  payment 
made  on  the  note  of  $3S4:.90  by  the  transfer  of  Bell  &  Dev- 
erill's  deposit  balance  to  the  account  of  the  note.  It  appears 
the  firm  of  Bell  &  Deverill  became  insolvent,  and  that  Dev- 
erill  had  absconded  ;  that  the  bank,  at  the  request  of  Bell, 
who  claimed  Deverill  owed  him  from  $3000  to  $4000,  and  in 
pursuance  to  an  agreement  with  him  that,  upon  his  depositing 
collaterals  to  secure  them,  they  would  endeavor  to  make  the 
debt  out  of  Deverill,  brought  the  attachment  suit  and  levied 
on  this  lot  of  Deverill,  Bell  consenting  to  the  entry  of  the 
judgment  against  himself  jointly  with  Deverill.  Afterward, 
Deverill  returned,  conveyed  the  lot  to  complainant,  and  con- 
fessed judgment  under  the  attachment  for  the  balance  due 
the  bank.  Bell  deposited  with  the  bank  a  mortgage  owned 
by  him  for  $1000,  and  on  the  twentieth  of  April,  1866,  opened 
a  cash  account  with  the  bank  by  depositing  the  sum  of 
$3S13.05,  from  time  to  time,  checking  on  the  same,  and  fre- 
quently making  other  deposits.  The  books  of  the  bank, 
besides  the  first  credit  made  before  the  attachment,  show 
two  other  credits  on  the  note,  one  January  23,  1867,  of 
$1067.91,  being  the  amount  of  the  mortgage,  with  interest, 
deposited  by  Bell,  which  the  bank  collected  and  applied  on 
the  note,  and  one  February  20,  1867,  of  $517.19,  this  last 
payment  making  a  total  of  $2000,  and  balancing  the  note 
account. 

On  the  same  day  of  this  last  credit,  Bell  checked  on  the 
bank  for  the  sum  $566  26,  the  balance  due  on  his  cash  account, 
and  had,  so  far  as  shown  by  the  books,  no  further  dealings 
with  the  bank.  On  the  29th  of  July,  1867,  the  bank  assigned 
the  judgment  to  Hugh  Lewis,  who  claims  to  have  paid 
$722  for  the  same.  Bell  testified  that  the  bank  made  the 
credits  on  the  note  account  without  his  direction  or  con- 
sent, and  as  defendants  claim  without  authority,  the  money 
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being  only  deposited  as  collateral,  the  court  below  decreed 
the  judgment  a  lien  on  the  lot  for  the  sum  of  $710,  and 
required  its  payment  to  defendant  Lewis,  before  the  com- 
plainants could  have  the  attachment  discharged.  To  reverse 
this  decree,  complainants  sued  out  a  writ  of  error. 

Messrs.  Blanchakd  &  Millakd,  for  the  plaintiffs  in  error. 

Messrs.  Dent  &  Black,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  to  remove  a  cloud  upon  the  title 
of  complainants  to  a  certain  lot  in  the  city  of  Chicago,  inter- 
posed, as  alleged,  by  a  judgment  in  an  attachment  suit  brought 
by  the  Fifth  National  Bank  of  Chicago  against  the  firm  of 
Bell  &  Deverill,  and  which  complainants  alleged  had  been 
fully  paid  and  satisfied.  This  is  the  pivot  on  which  the  case 
turns.  The  evidence  must  settle  it.  The  most  careful  exami- 
nation we  have  been  able  to  give  the  testimony  satisfies  us, 
that  the  attachment  and  levy  and  the  judgment  were  obtained 
in  the  interest  of  Bell,  and  have  been  since  attempted  to  be 
kept  alive  exclusively  for  his  benefit,  so  that  he  might  make 
something  out  of  property  his  insolvent  partner,  Deverill, 
once  owned.  The  bank  president  and  Bell  went  to  the  attor- 
ney's office  to  have  the  attachment  papers  prepared,  and  he 
consented  to  the  entry  of  the  judgment  against  himself  jointly 
with  Deverill.  The  cashier  of  the  bank  testifies,  and  the 
books  of  the  bank  show  it,  that  this  judgment  was  afterwards 
fully  paid  in  cash  by  Bell.  The  claim  of  Lewis  as  a  purcha- 
ser of  it  is  mere  pretense.  He  says,  in  his  answer,  he  paid 
sixteen  hundred  and  ninety-five  dollars  for  it.  He  testified  he 
paid  seven  hundred  and  twenty-two  dollars  for  it,  while  the 
assignment  by  the  bank  states  the  consideration  at  six  hun- 
dred and  ninety-five  dollars.     The  testimony  of  Lewis  shows 
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at  most  but  a  loan  of  money  to  Bell,  which,  if  he  could  col- 
lect the  amount  out  of  DeverilPs  property,  should  be  credited 
to  Bell.  It  was  a  rare  scheme  devised  by  these  gentlemen  to 
keep  the  judgment  alive,  but,  as  it  had  been  paid  months 
before,  it  can  not  avail.  The  judgment  was  then  discharged 
and  satisfied,  and  nothing  could  vitalize  it. 

It  is  not  important  to  consider  the  effect  of  the  sheriff's  deed 
to  Church.  It  is  sufficient  for  complainants  to  have  this  judg- 
ment removed.  They  show  they  are  in  a  position  to  demand 
this,  and  it  is  but  common  justice  it  should  be  accorded  to  them. 
The  judgment  is  paid,  and  being  so,  complainants  should  not 
be  annoyed  by  it.  The  decree  of  the  court  below,  therefore, 
requiring  one  of  the  complainants,  Flora  Tompkins,  to  pay 
to  Lewis  seven  hundred  and  ten  dollars,  as  the  condition  of 
releasing  the  lot  from  the  attachment  levy  and  judgment 
thereon,  was  erroneous,  and  for  that  error  the  decree  must  be 

reversed. 

Decree  reversed. 

Upon  a  petition  for  a  rehearing  being  presented  on  behalf 
of  the  defendants,  at  the  September  term,  1870,  the  court 
delivered  the  following  additional  opinion  : 

Per  Curiam  :  We  adhere  to  the  principles  laid  down  in 
the  opinion  filed  in  this  cause.  We  refer  to  Russell  v.  Ilugu- 
nin,  1  Scam.  562,  and  Gillett  v.  Sweat,  1  Gilm.  475,  as  fully  sus- 
taining the  views  therein  expressed.  Upon  further  considera- 
tion, we  are  of  opinion  that  there  may  be  a  small  amount  due 
on  the  judgment  of  the  bank  against  Bell  &  Deverill.  The 
court  below  will  credit  the  said  judgment  with  the  sum  of 
one  thousand  and  sixty-seven  dollars  and  ninety-one  cents, 
of  date  January  23,  1867,  and  also  the  further  sum  of  five 
hundred  and  forty-seven  dollars  and  nineteen  cents,  February 
20,  1867,  and  ascertain  the  balance  due,  and  upon  payment 
of  the  amount  so  found,  by  the  complainant,  Flora  Tompkins, 
to  the  clerk  of  said  court,  for  the  use  of  Hugh  Lewis,  the 
court  will  decree  relief  as  in  its  former  decree. 

JRehearing  denied. 
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Chaeles  S.  Mixee  et  al. 

V. 

Oeigen  Sibley  et  ah 


1.  Alien  enemy — wliether  he  may  be  sued  pending  hostilities — effect  of 
the  prohibition  of  commercial  intercourse  during  the  late  rebellion.  The  act  of 
congress  of  July  12,  1861,  empowering  the  President  to  prohibit,  by  procla- 
mation, all  commercial  intercourse  between  the  rebellious  and  the  loyal 
States,  and  the  proclamation  of  the  President  in  pursuance  thereof,  issued 
August  16,  1861,  prohibiting  such  intercourse,  were  not  designed  to  deprive 
creditors  in  the  adhering  States  from  the  use  of  all  such  remedies  for  the 
collection  of  their  debts,  as  the  laws  of  those  States  gave  them. 

2.  Such  intercourse  as  is  inconsistent  with  actual  hostilities,  was  forbid- 
den, and  that  is,  not  negotiation  or  contract,  but  actual  locomotive  inter- 
course between  individuals  of  the  belligerent  States.  The  law,  and  the 
proclamation,  were  aimed  at  commercial  transactions  and  commercial  objects 
only,  and  not  to  arrest  the  proceedings  of  courts  of  justice. 

3.  So  where  a  party  residing  in  this  State,  holding  a  promissory  note 
against  a  person  residing  in  one  of  the  States  in  rebellion,  in  the  year  1862, 
after  the  act  of  congress  and  the  President's  proclamation  prohibiting  com- 
mercial intercourse  between  the  adhering  States  and  those  in  rebellion, 
commenced  a  suit  thereon  by  attachment,  which  was  levied  on  real  estate 
situate  in  this  State,  belonging  to  the  maker,  and  obtained  a  judgment,  and 
procured  a  sale  to  be  made  of  the  premises  attached,  it  was  held,  there 
being  no  objection  interposed,  the  court  had  jurisdiction  of  the  cause,  and 
the  judgment  and  proceedings  thereunder  were  valid  and  binding,  notwith- 
standing the  defendant  resided  in  one  of  the  rebellious  States,  and  the  war 
was  a.t  the  time  in  active  progress. 

4.  Same — of  proceedings  to  condemn  land  of  an  alien  enemy,  for  railroad 
purposes.  And  where  proceedings  were  instituted,  under  the  same  circum- 
stances, to  condemn  the  land  of  a  party  residing  in  one  of  the  rebellious 
States,  for  railroad  purposes,  it  was  lield,  the  proceedings  being  regular,  could 
not  be  questioned. 

5.  Execution  sales  of  land — en  masse — whether  they  will  be  set  aside. 
As  between  the  purchaser  of  real  estate  at  an  execution  sale,  and  the  origi- 
nal parties  to  the  suit,  a  court  will  not  hesitate  to  set  aside  the  sale,  if  the 
lands  were  sold  en  masse,  where  there  appears  to  be  fraud  in  the  transaction; 
but  as  against  innocent  second  purchasers,  it  has  never  been  done. 

6.  Same — inadequacy  of  price — not  alone  sufficient.  Where  it  was  sought 
to  set  aside  a  sale  of  land,  on  the  ground  that  it  was  sold  en  masse,  and  that 
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it  sold  at  only  one-fourth  its  estimated  value,  it  was  held,  that  mere  inade- 
quacy of  price  is  not  sufficient,  of  itself,  to  set  aside  a  sale  in  any  case  where 
the  right  of  redemption  is  given,  unless  there  are  some  indications  of  fraud- 
ulent practices,  or  some  advantage  taken  against  the  debtor  not  warranted 
by  law. 

7.  Redemption  from  sale  under  execution  at  law — in  equity — lapse  of  time 
as  to  a  party  residing  in  one  of  the  rebellious  States.  A  judgment  in  an  attach- 
ment suit  was  rendered  against  a  party  residing  in  the  State  of  Alabama, 
in  the  year  1862,  the  war  of  the  rebellion  then  being  in  active  progress. 
The  attachment  was  levied  upon  an  undivided  interest  of  the  defendant  in 
a  tract  of  land  in  this  State,  and  a  sale  was  had  on  the  thirteenth  of  Decem- 
ber, 1862,  the  plaintiff  in  the  suit  being  the  purchaser.  The  time  of  redemp- 
tion expired  on  the  thirteenth  of  December,  1863.  The  debtor  died  in  the 
State  of  Alabama  in  October,  1864,  without  having  redeemed  from  the  sale. 
Hostilities  did  not  cease  until  the  thirteenth  of  June,  1865.  In  the  mean 
time  the  purchaser  at  the  sale  had  obtained  a  deed,  and  sold  a  portion  of  his 
interest,  and,  upon  partition,  the  residue  was  allotted  to  him  in  severalty. 
In  April,  1866,  less  than  one  year  after  hostilities  ceased,  the  heirs  of  the 
debtor,  some  of  whom  were  minors,  filed  their  bill  to  redeem  from  the  sale, 
so  far  as  concerned  that  portion  of  the  land  still  held  by  the  first  purchaser : 
Held,  that  in  analogy  to  the  rule  that  the  statute  of  limitations  was  suspen- 
ded in  its  operation  during  the  war,  as  to  parties  similarly  situated,  the  time 
for  the  redemption  should  likewise  be  suspended,  and  the  heirs  were  still 
entitled  to  redeem. 

8.  Same — of  the  terms  upon  which  redemption  was  allowed.  In  fixing  the 
terms  upon  which  the  heirs  should  be  allowed  to  redeem,  it  was  considered, 
inasmuch  as  there  was  no  evidence  of  bad  faith  on  the  part  of  the  creditor 
in  obtaining  his  judgment,  or  in  his  purchase  at  the  sheriff's  sale,  he  would 
not  be  required  to  account  for  any  surplus,  over  and  above  the  amount  of 
his  judgment,  received  by  him  from  a  sale  of  a  portion  of  his  interest.  If, 
however,  the  amount  received  by  him  did  not  equal  the  amount  of  his  judg- 
ment, the  heirs  seeking  redemption  should  pay  the  balance  of  the  judgment; 
upon  paying  which,  or  if  the  receipts  by  the  creditor  on  the  sale  he  had 
made  should  equal  or  exceed  the  amount  of  his  judgment,  he  should  release 
to  the  heirs  his  title  to  the  portion  of  the  land  still  held  by  him,  he  being 
required  to  remove  at  his  own  cost,  any  incumbrance  he  may  have  placed 
on  the  premises,  and  to  be  allowed  for  all  taxes  and  assessments  paid  by 
him  thereon,  and  other  necessaty  expenses  attending  the  same. 

9.  Jurisdiction  in  chancery — in  such  case.  Although  the  right  of 
redemption  in  such  case  is  a  strictly  legal  right,  yet  as  that  right  still  existed, 
but  the  sheriff's  deed  standing  in  the  way  of  the  redemption,  a  court  of 
equity  would  interpose  to  remove  the  obstruction,  and  having  thus  properly 
obtained  jurisdiction,  would  retain  the  cause  in  order  to  dispose  of  the  whole 
subject.  : 
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The  opinion  of  the  court  contains  a  full  statement  of  the 
case. 

The  principal  question  arises  in  respect  to  a  claim  on  the 
part  of  the  appellees,  of  the  right  to  redeem  from  a  sale  of 
realty  under  an  execution  at  law,  after  the  statutory  time  for 
redemption  had  expired.  This  claim  is  founded  upon  the 
peculiar  circumstances  of  the  case,  which  are,  substantially, 
as  follows :  In  the  year  1862,  Mixer  sued  out  a  writ  of  attach- 
ment in  this  State,  in  a  suit  upon  a  promissory  note,  against 
Origen  Sibley,  who  was  a  resident  of  the  State  of  Alabama. 
There  was  constructive  notice  only,  to  Sibley,  by  publication. 
The  attachment  was  levied  upon  an  undivided  interest  of  Sib- 
ley in  a  tract  of  land  situate  in  this  State.  A  judgment  was 
obtained,  and  a  sale  of  the  property  attached  was  had  on  the 
thirteenth  of  December,  1862.  Sibley  died  in  the  State  of 
Alabama  in  October,  1864,  without  having  redeemed  from  the 
sale,  the  time  for  redemption  having  expired  on  the  thirteenth 
of  December,  1863.  The  war  of  the  rebellion  was  in  active 
progress  from  the  time  of  commencing  the  suit  until  the  thir- 
teenth- of  June,  1865,  Sibley,  during  all  that  time,  until  his 
death,  remaining  in  the  State  of  Alabama,  which  was  actively 
engaged  in  the  war,  on  the  side  of  the  rebellion.  In  April, 
1866,  less  than  one  year  after  hostilities  ceased,  the  heirs  of 
Sibley,  some  of  whom  were  minors,  filed  their  bill  in  chancery 
to  redeem  from  the  sale,  placing  their  claim  so  to  do  upon  the 
ground,  among  others,  that  under  the  act  of  congress  and  the 
President's  proclamation,  forbidding  commercial  intercourse 
between  the  people  of  the  adhering  and  those  of  the  rebellious 
States,  Mixer  had  no  right  to  institute  the  suit  against  the 
ancestor  of  complainants,  and  the  judgment  and  proceedings 
thereunder  were  void.  Furthermore,  the  right  of  redemption 
is  claimed  upon  the  ground  that  by  reason  of  the  state  of  war, 
neither  Sibley  nor  his  heirs  had  the  power  to  come  into  this 
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State  for  the  purpose  of  redeeming,  within  the  statutory  period, 
and  complainants  insist  they  still  have  the  right  to  redeem,  so 
far  as  concerns  such  portion  of  the  premises  still  held  by 
Mixer.  The  court  below  decreed  as  prayed  in  the  bill.  The 
defendants  thereupon  appealed. 

Messrs.  Walker  &  Dexter,  for  the  appellants. 

The  principal  question  to  be  determined  is,  as  to  the  effect 
of  the  civil  war  existing  at  the  time  said  attachment  proceed- 
ings were  commenced,  the  act  of  congress,  and  the  proclama- 
tion above  referred  to,  upon  such  proceedings,  the  defendant, 
at  the  time  of  their  commencement,  being  a  citizen  of  one  of 
the  rebel  States.  This  is  the  only  serious  question  involved 
in  this  litigation.  There  are  several  other  points,  it  is  true, 
raised  by  the  appellees,  but  we  do  not  believe  it  will  be  seri- 
ously claimed  by  them,  that  any  of  them  are  of  a  character  or 
of  sufficient  importance  to  enable  them  to  sustain  the  decree 
of  the  court  below,  if  this  question  should  be  determined  in 
our  favor. 

In  the  discussion  of  this  question,  we  do  not  propose  to  deny 
the  well  settled  rule  of  law,  that  the  existence  of  war  suspends 
all  commercial  intercourse  between  the  two  contending  parties  ; 
and  are  willing  to  concede  that  one  of  the  immediate  conse- 
quences of  the  commencement  of  hostilities,  is  the  interdic- 
tion of  all  commercial  intercourse  between  the  subjects  of  the 
nations  at  war,  without  the  license  of  their  respective  govern- 
ments. 

The  term  "  commercial  intercourse,"  however,  within  the 
meaning  of  this  rule,  must  be  construed  with  reference  to  the 
reason,  object  and  purpose  of  the  rule  itself. 

This  rule  has  its  foundation  in  public  policy,  and  is  estab- 
lished for  the  purpose  of  preventing  the  giving  of  aid  and 
comfort  to  an  enemy  in  time  of  war;  its  object  being  to  ena- 
ble the  government  and  its  subjects  to  retain  in  their  posses- 
sion   all  the    means   and    money   they   may    have   at   the 
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commencement  of  hostilities,  whether  of  their  own  or  belong- 
ing to  the  enemy,  which  may  aid  the  government  in  the  prose- 
cution of  the  war,  and  to  prevent,  as  far  as  may  be,  their 
transfer  to  the  enemy's  country,  as  well  as  the  sending  of 
traitorous  communications.  And  the  term  "  commercial 
intercourse,"  as  here  used,  we  insist  must  be  limited  to  all 
such  actual  locomotive  intercourse  between  the  individuals  of 
the  belligerent  States,  as  is  inconsistent  with  actual  hostility, 
and  should  not  be  held  to  include  those  transactions  and  deal- 
ings which  do  not  conflict  with  the  object,  policy  and  spirit  of 
the  rule.  Mr.  Justice  Johnson,  in  delivering  the  opinion  of 
the  court  in  the  case  of  "The  Rapid,''  8  Cranch,  p.  162,  says: 

"  The  object,  policy  and  spirit  of  the  rule,  is  to  cut  off  all 
communication  or  actual  locomotive  intercourse  between  indi- 
viduals of  the  belligerent  States,"  that  "  intercourse  inconsis- 
tent with  actual  hostility  is  the  offense,  against  which  the 
operation  of  the  rule  is  directed." 

This  intercourse,  then,  must  be  such  as  may  involve  the 
transfer  of  money,  property  or  supplies  to  or  from  the  enemy's 
country,  or  the  carrying  on  of  a  traitorous  correspondence 
with  the  enemy,  or  it  does  not  come  within  the  reason  and 
spirit  of  the  rule. 

Now,  with  reference  to  these  attachment  proceedings,  we 
submit  that  neither  in  the  commencement,  nor  in  any  of  the 
proceedings  had  therein,  subsequent  thereto,  is  there  anything 
inconsistent  with  the  above  rule.  That  there  was  no  act  or 
thing  done  from  the  commencement  to  the  close  of  said  pro- 
ceedings, either  by  the  court  or  by  Mixer  himself,  which  was 
not  proper  and  right  under  the  circumstances,  or  which  in 
any  manner  contravenes  either  the  reason  or  the  letter  of  the 
prohibition  against  intercourse  with  a  public  enemy. 

It  is  claimed  that  Mixer  had  no  right,  under  the  circum- 
stances, to  commence  the  suit  at  all ;  and  we  are  cited,  in  sup- 
port of  this  position,  a  list  of  authorities  holding  that  an  alien 
enemy  has  no  right  to  sue  in  the  courts  of  the  enemy's  coun- 
try. We  do  not  propose  to  question  the  correctness  of  these 
5 — 53kd  III. 
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authorities.  This  is  the  law,  and  why  ?  Because  the  right  to 
sue  involves  the  right  to  collect  the  money,  and  when  so  col- 
lected, the  enemy  could  depart  with  it  to  his  own  country  and 
use  it  in  the  prosecution  of  the  war  against  the  very  govern- 
ment whose  courts  had  enabled  him  to  obtain  it — hence  the 
rule.  But  no  case  can  be  found  which  holds  that  a  party  can 
not  commence  a  suit  in  his  own  country,  against  an  alien 
enemy,  nor  can  any  such  doctrine  be  found  laid  down  by  any 
writer  on  international  law;  and  if  he  may  commence  a  suit, 
he  may  prosecute  it  to  judgment,  and  obtain  the  money  sought 
to  be  recovered,  if  in  any  way  the  court  can  obtain  jurisdic- 
tion to  render  the  judgment. 

So  far  as  the  mere  commencement  of  the  suit  is  concerned, 
there  can  be  no  doubt  that  it  was  properly  commenced,  and 
could  not  have  been  dismissed,  even  if  the  facts  existing  had 
been  pleaded  in  abatement,  and  in  this  regard,  at  least,  a  citi- 
zen should  be  allowed  the  same  rights  as  are  accorded  to  alien 
enemies  ;  and  it  has  been  repeatedly  held,  that  where  a  suit 
is  commenced  by  an  alien  enemy,  and  the  plea  of  alien  enemy 
is  interposed,  it  does  not  abate  the  writ  or  defeat  the  process 
entirely,  but  simply  suspends  it,  and  the  judgment  is  that  the 
writ  remain  without  day,  until  the  intercourse  or  peace  of  the 
two  nations  shall  be  restored.  Hutchinson  v.  Brock,  11  Mass. 
119  ;  LeBvet  v.  Papillion,  4  East,  502 ;  Bell  v.  Chapman,  10 
Johns.  183 ;  King  v.  Shakespeare,  10  East,  83 ;  1  Chitty's  pi. 
501. 

The  existence  of  the  war  did  not  forbid  the  suing  of  Sibley 
in  our  own  courts.  The  rule  to  be  gathered  from  all  of  the 
authorities  we  submit,  is  confined  to  all  those  acts,  dealings 
and  communications  which  seek  to  transfer  to  the  enemy's 
country  either  money,  or  property,  or  traitorous  communica- 
tions, or  which  may  involve,  and  be  used  as  a  cover  for  the 
purpose  of  clandestinely  conveying  such  property,  supplies  or 
communications,  and  can  not  be  held  to  apply  to  any  of  those 
acts,  transactions  or  communications  which  do  not  seek  such 
transfer,  and  from  which  the  dangers  to  be  apprehended  from 
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such  communication  and  transfer  can  notarise.  Buchanan  v. 
Currey,  19  Johns.  137 ;  Clark  v.  Morey,  10  Johns.  69  ;  Spar- 
enburgh  v.  Bannatyne,  1  Bos.  &  Pull.  163;  Wells  v.  Williams, 
1  Ld.  Kaym.  282  ;  1  Salk.  46  ;  Conn  v.  Perm,  4  Wash.  C.  C. 
R.  441  ;  the  same  case  in  1  Peters,  524  ;  Denniston  v.  Imbrie, 
3  Wash.  C.  C.  K.  396-403.  These  cases  all  show  that  there 
was  nothing  unlawful  in  the  commencement  of  the  suit,  as 
there  was  nothing  in  the  act  obnoxious  to  the  rule. 

Messrs.  Blanchard  &  Millard,  also  for  the  appellants,  fol- 
lowed, supporting  the  same  view,  and  insisting  that  Sibley 
should  have  come  to  this  State  and  attended  to  his  interests, 
notwithstanding  the  war,  contending  that  an  alien  enemy  even, 
coming  into  the  country  in  time  of  war,  by  permission,  is 
allowed  to  sue — has  a  standing  in  court.  Flint  v.  Waters,  15 
East,  260  ;  Clark  v.  Morey,  10  Johns.  69  ;  Buckley  v.  Lyttle, 
10  Johns.  117. 

Counsel  insisted  that  a  court  of  equity  can  not  entertain  an 
application  of  this  kind,  to  enforce  the  purely  legal  right  of 
redemption.  There  was  no  such  "accident,"  as  is  contended, 
as  will  give  the  court  jurisdiction.  Accident,  in  the  sense  of 
a  court  of  equity,  is  defined  as  "  an  occurrence  in  relation  to 
a  contract,  which  was  not  anticipated  by  the  parties  when  the 
same  was  entered  into,  and  which  gives  an  undue  advantage 
to  one  over  the  other  in  a  court  of  law."  Jeremy's  Eq.  Jur. 
B.  3,  pt.  2,  Introduc.  p.  358.  But,  says  Willard,  in  his  work 
on  Equity,  page  52,  "  this  definition  is  defective  in  not  exclu- 
ding cases  of  unanticipated  occurrences,  resulting  from  the 
negligence  or  misconduct  of  the  party  seeking  relief,"  and 
approves  the  definition  of  Story  as  follows :  "  By  the  term 
accident  is  intended,  not  merely  inevitable  casualty,  but  such 
unforeseen  events,  misfortunes,  losses,  acts  or  omissions  as  are 
not  the  result  of  any  negligence  or  misconduct  of  the  party." 

Messrs.  Waite  &  Clarke,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 
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This  cause  comes  before  us  on  an  appeal  from  the  superior 
court  of  the  city  of  Chicago,  wherein  Origen  Sibley  and  others, 
heirs  at  law  of  Origen  Sibley,  deceased,  were  complainants,  and 
Charles  S.  Mixer,  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  and  others,  were  defendants. 

The  case  was  this  :  On  the  thirteenth  of  May,  1861,  Sibley, 
then  a  resident  of  Mobile,  in  the  State  of  Alabama,  made  and 
delivered  to  Mixer,  his  promissory  note  for  fifteen  hundred 
dollars,  payable  to  Mixer's  order  on  the  first  day  of  December, 
1861,  at  the  Southern  Bank  of  Alabama,  in  that  city,  on  which 
one  hundred  and  ninety-five  dollars  had  been  paid  by  Sibley 
before  the  note  matured.  Mixer  was  then,  and  yet  is,  a  resi- 
dent of  Chicago,  and  the  balance  of  the  note  remaining  due 
and  unpaid,  he  instituted,  on  the  eighteenth  of  July,  1862,  in 
the  superior  court  of  that  city,  a  proceeding  in  attachment  to 
collect  the  same,  alleging,  in  his  affidavit,  that  Sibley  was  a 
resident  of  the  State  of  Alabama. 

The  writ  of  attachment  was  levied  on  certain  land  in  Chi- 
cago, in  which  Sibley  had  an  undivided  one-eighth  interest, 
and  the  usual  notice  by  publication  was  given  of  the  pendency 
of  the  suit.  ~No  defense  being  made,  a  judgment  by  default 
was  entered  against  Sibley,  for  the  balance  of  the  note  and 
interest  and  costs,  on  which  a  special  fieri  facias  issued, 
under  which  a  sale  was  made  of  the  property  levied  on,  and 
purchased  by  Mixer  for  the  sum  of  fourteen  hundred  and  sixty 
dollars  and  ninety  four  cents,  and  costs,  amounting  to  thirty- 
two  dollars  and  ten  cents ;  and  no  redemption  having  been 
made,  a  deed  therefor,  on  the  thirtieth  of  March,  1864,  was 
duly  executed  by  the  sheriff  to  Mixer.  The  railroad  company 
derive  their  title  through  these  proceedings. 

In  October,  1864,  Sibley  died,  leaving  the  complainants 
his  heirs  at  law.  In  October,  1865,  they  heard  of  these  pro- 
ceedings in  attachment,  and  on  the  twentieth  of  April,  1866, 
commenced  this  suit  in  chancery,  to  declare  them  null  and  void, 
and  to  permit  them  to  redeem  the  property. 
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It  appears  that  in  March,  1865,  Mixer  filed  a  bill  for  parti- 
tion, in  the  superior  court,  for  the  purpose  of  having  his  inter- 
est in  the  property,  not  sought  to  be  condemned  for  railroad 
purposes  by  the  Chicago,  Burlington  &  Quincy  Railroad  Co., 
set  off  to  him  in  severalty,  which  resulted  in  setting  off  to  him 
lot  fifteen,  in  the  west  half  of  the  southwest  quarter  of  section 
eighteen,  for  which  he  received  a  deed  from  the  special  mas- 
ter, subject  to  a  trust  deed  he  had  executed  to  one  Benjamin 
Skinner  and  others  therefor. 

The  superior  court  decreed  as  prayed  in  the  complainants' 
bill. 

To  reverse  the  decree  defendants  bring  the  record  here, 
assigning  this  decree  as  error. 

The  principal,  indeed  the  only  ground  on  which  the  right  to 
redeem  is  claimed,  is  that  the  proceedings  by  attachment,  from 
their  inception,  to  their  consummation  by  the  execution  of 
the  sheriff's  deed,  were  void,  for  the  reason  that  no  such  proceed- 
ings could  be  commenced  at  that  time,  by  a  citizen  of  this  State 
against  a  citizen  of  the  State  of  Alabama,  by  reason  of  the 
existence  of  civil  war,  to  which  that  State  was  a  party,  and  on 
account  of  the  act  of  congress  of  July  12,  1861,  empowering 
the  President  to  prohibit,  by  proclamation,  all  commercial 
intercourse  between  the  rebellious  and  the  loyal  States,  and  the 
proclamation  of  the  President  in  pursuance  thereof,  issued 
August  16,  1861,  prohibiting  such  intercourse. 

The  proceedings  to  condemn  the  land  for  railroad  purposes, 
are  claimed  to  be  within  the  same  objection,  so  far  as  the  heirs 
at  law  of  Sibley  are  concerned. 

Another  objection  is  made,  that  the  sale  was  en  masse,  and 
otherwise  irregular  and  void. 

Much  argument  and  research  are  exhibited  to  sustain  these 
propositions,  and  many  authorities  cited  supposed  to  sustain 
them.  We  have  not  deemed  it  necessary,  in  the  view  we  have 
taken  of  this  case,  to  examine  all  these  authorities,  believing 
the  only  question  to  be,  did  the  superior  court  have  jurisdic- 
tion of  the  attachment  suit,  and  were  the  proceedings  there- 
under regular  ? 
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The  question  is  not,  in  our  judgment,  was  Sibley  an  alien 
enemy  at  the  time,  and  being  so,  the  proceedings  should  have 
been  stayed  until  the  termination  of  the  war,  but  whether,  not 
having  been  stayed  and  a  judgment  actually  rendered,  is  that 
judgment  void  for  want  of  jurisdiction  %  That  it  was  not  void, 
is  too  plain  for  argument. 

The  affidavit  and  process  thereon,  duly  served,  gave  the 
court  jurisdiction.  These  set  the  court  in  motion,  and  it  could 
be  arrested  only  in  some  way  known  to  the  law.  The  court, 
perhaps,  on  its  own  motion,  might  have  noticed  the  fact, 
appearing  as  it  does  by  the  affidavit  before  them,  that  Sibley 
was  a  resident  of  a  State  in  rebellion,  for  the  court  must  judi- 
cially know  that  Alabama  was  in  that  condition.  No  author- 
ity has  been,  or  can  be  shown,  that  the  right  to  the  writ  was 
taken  away  by  the  rebellion,  or  by  act  of  congress,  or  by  the 
President's  proclamation  consequent  thereupon.  Such  was  not 
the  object  of  either.  Neither  was  designed  to  deprive  credit- 
ors in  the  adhering  States,  from  the  use  of  all  such  remedies 
for  the  collection  of  their  debts,  as  the  laws  of  those  States 
gave  them.  Bringing  an  action  by  attachment,  is  in  no  sense 
such  commercial  or  other  intercourse  as  was  intended  to  be  pro- 
hibited by  the  congress.  We  deem  argument  unnecessary  to 
establish  this  proposition.  Such  intercourse  as  is  inconsistent 
with  actual  hostility  is  forbidden,  and  that,  in  the  opinion  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  "  The 
Rapid,"  8  Cranch,  155,  is  not  negotiation  or  contract,  but 
actual  locomotive  intercourse  between  individuals  of  the  bel- 
ligerent States.  The  mere  act  of  going  into  an  enemy's  coun- 
try is  not  illegal;  any  one  may  go  there  if  the  enemy  will 
permit  him.  By  so  doing,  neither  this  act  of  congress  nor  the 
President's  proclamation  would  have  been  violated.  The  law 
and  the  proclamation  were  aimed  at  commercial  transactions 
and  commercial  objects  only,  and  not  to  arrest  the  proceedings 
of  courts  of  justice.  Surely,  if-  negotiation  or  contract  was  not 
within  the  scope  of  the  act  of  congress  or  the  President's  proc- 
lamation, bringing  a  suit  can  not  be. 
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The  court  having  competent  jurisdiction  of  the  attachment 
suit,  and  having  rendered  a  judgment  therein,  the  princi- 
ple is  familiar,  such  judgment  binds  all  parties  and  privies, 
wherever  they  may  be.  Suppose  Mixer  had  levied  his  writ  of 
attachment  upon  personal  property  of  Sibley,  being  within 
the  jurisdiction  of  the  court,  and  a  regular  judgment  obtained 
and  a  sale  had,  can  it  be  pretended  the  title  of  the  purchasers 
could  be  divested,  for  the  reason  he  was  an  alien  enemy  ?  No 
such  case  can  be  found. 

The  proceedings  under  the  attachment  being  valid,  the 
irregularities  of  the  railroad  company  in  condemning  the  land 
for  railroad  purposes,  can  not  be  questioned  by  complainants, 
they  having  been  legally  divested  of  their  interest  in  the  prop- 
erty. 

The  remaining  point,  that  the  lands  were  sold  en  masse,  is 
answered  by  the  case  of  McLean  County  Bank  v.  Flagg,  31 
111.  290,  where  it  was  said,  as  between  the  purchaser  and  the 
original  parties  to  the  suit,  the  court  would  not  hesitate  to  set 
aside  a  sale  for  that  reason,  if  fraud  could  be  perceived  in  the 
transaction  ;  but  as  against  innocent  second  purchasers  it  has 
never  been  done.  The  cases  cited  by  appellees  on  this  head, 
are  cases  against  the  first  purchaser. 

The  decree  of  the  court  below  is  reversed. 

At  the  September  term,  1869,  after  the  foregoing  opinion 
was  delivered,  upon  the  petition  of  the  appellees,  a  re-hearing 
of  this  cause  was  granted. 

Messrs.  Waite  &  Clarke  for  the  petitioners. 

The  appellees  are  entitled,  in  equity,  to  have  this  sale  set 
aside,  or  to  redeem  the  land,  although  the  statutory  time  of 
redemption  had  expired  at  the  date  of  the  filing  of  the  bill. 
Tin's  right  grows  out  of  the  peculiar  circumstances  of  the  case, 
and  does  not  call  in  question  the  validity  of  the  attachment 
proceedings.      The  impossibility  of  communication  between 
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persons  residing  in  the  loyal  States  and  those  in  the  States  in 
rebellion,  is  ample  ground  upon  which  to  invoke  the  aid  of  a 
court  of  chancery.  In  Harger  v.  Abbot,  6  Wallace,  540,  jus- 
tice Clifford  says,  "  neither  laches  nor  fraud  can  be  imputed  in 
such  a  case."  We  claim  that  the  case  falls  within  the  princi- 
ple governing  that  branch  of  equity  jurisprudence  termed 
"  accident."     See  1  Story  Eq.  Jur.  sec.  79,  also  sec.  9. 

In  the  case  of  the  Earl  of  Bath  v.  Sherwin,  10  Mod.  R.  1-3, 
Lord  Cowper  lays  down  the  rule  that,  "  equity  grants  relief 
when  a  case  is  distinguishable  from  others  of  the  like  nature 
by  unusual  circumstances."  In  speaking  of  this  rule  thus  laid 
down,  Story  says  the  definition  is  too  broad,  as  it  may  be 
unusual  circumstances  which  did  not  result  from  the  parties' 
own  gross  negligence,  folly  or  rashness,  but  with  this  restric- 
tion, admits  the  rule  of  Lord  Cowper,  1  Story's  Eq.  sec.  78, 
thus  conceding  a  right  to  relief  in  a  case  of  a  loss  growing  out 
of  unusual  circumstances,  but  confining  that  right  to  a  case 
where  the  party  seeking  the  relief  is  free  from  gross  negligence 
— not  ordinary,  but  gross  negligence. 

To  more  clearly  understand  the  full  scope  of  the  doctrine 
laid  down  in  these  definitions,  we  will  refer  to  a  few  of  the 
many  cases  to  be  found  in  the  books,  within  the  principles  of 
which  our  right  to  relief  is  clearly  recognized.  And  in  doing 
so,  we  shall  not  regard  whether  they  fall  under  the  head  of 
"  mistake,"  "  accident"  or  "  fraud."  As  Willard,  in  his  work 
on  jurisprudence,  page  58,  says,  what  is  very  true,  "  that  it  is 
difficult  to  define  the  technical  name  of  the  relief."  See  Ham- 
ilton v.  Quimby,  46  111.  90 ;  Quick  v.  Sturtevant,  2  Paige  C. 
R.  92  ;  Fonblanque  Eq.  6  note  C,  also  p.  75 ;  Newton  v.  Bouse, 

1  Yernon,  460 ;  1  Story  Eq.  Jur.  94 ;  Hackett  v.  Battle,  6 
Mad.  Ch.  11 ;  Doty  v.  Whittlsty,  1  Root,  310  ;  Jones  v.  Wood- 
hull,  Ibid.  293;   Crane  v.  Hanks,  Ibid.  468  ;    Doty  v.  Judson, 

2  Root,  427 ;  Maine  Bank  v.  Hodgson,  7  Cranch.  332  ;  Dick- 
inson v.  Gilland,  1  Cowen,  500  •  Hall  v.  Fisher,  12  Barb.  17; 
Eastwood  v.  Vinke,  2  P.Wms.  617;  1  Mad.  Ch.  46  ;  Croft  v. 
Linsly,  2  Freeman  1 ;  1  Maddocks  Ch.  p.  23,  and  cases  cited. 
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But  upon  the  principal  question,  we  contend  that  under  the 
act  of  congress  and  the  President's  proclamation,  forbidding 
commercial  intercourse  between  the  people  of  the  belligerent 
States,  as  well  as  under  the  general  laws  of  war,  the  right  to 
sue  a  party  in  our  own  courts  who  resided  in  one  of  the  States 
in  rebellion,  was  suspended  during  the  existence  of  hostilities. 
The  debtor,  residing  in  one  of  the  belligerent  sections,  had  no 
right  to  transfer  money  in  payment  of  debt,  to  a  person  resi- 
ding in  the  other  section.  See  the  case  of  The  Hampton,  5 
Wallace  372  ;  LeBret  v.  Papillion,  4  East,  502  ;  Bell  v.  Chap- 
man, 10  Johns.  183 ;  13  Vesey,  72  ;  The  Rapid,  8  Cranch,  155. 

"We  insist  we  have  the  right  to  redeem  that  portion  of  the 
land  still  owned'by  Mixer,  notwithstanding  the  statutory  period 
for  redemption  has  expired, 

Messrs.  Walker  &  Dexter  and  Messrs.  Blanchard  & 
Millard,  for  the  appellants. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  application  for  a  re-hearing  has  caused  us  to  re-exam- 
ine the  grounds  on  which  we  placed  the  opinion  to  which 
exception  is  taken,  and  after  the  most  careful  consideration  of 
the  authorities  cited,  we  are  well  satisfied  with  the  conclusion 
we  reached,  that  the  Superior  Court  of  Chicago  possessed  full 
jurisdiction  of  the  attachment  cause,  and  rightfully  proceeded, 
no  objection  having  been  interposed,  to  judgment  and  execu- 
tion. All  the  property  of  the  defendant  in  the  attachment, 
real  and  personal,  within  the  jurisdiction  of  that  court,  was, 
notwithstanding  the  rebellion,  subject  to  its  process.  Surely, 
it  will  not  be  denied  that  the  defendant  himself,  though  a  resi- 
dent of  a  belligerent  State,  would  have  been  liable  to  the  pro- 
cess of  that  court,  had  he  been  found   within  its  jurisdiction. 

The  bill  was  filed  by  the  heirs  at  law  of  Sibley  against  Mixer, 
the  judgment  creditor  in  the  attachment  proceedings,  who 
was   also   the   purchaser   under  the  execution,  and  against 
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purchasers  from  him,  who  had  bought  bona  fide,  and  with  no 
notice  of  any  infirmity  attending  Mixer's  title.  The  complain- 
ants in  the  bill  alleged,  besides  the  invalidity  of  the  judgment 
and  the  subsequent  proceedings  in  the  attachment  suit,  that 
the  property  was  sold  en  masse,  and  at  a  price  so  greatly  below 
its  value,  as  to  raise  a  presumption  of  fraud. 

This  branch  of  the  case  was  not  fully  discussed  in  the  opin- 
ion, for  the  reason,  it  appeared  to  us,  if  the  judgment  was 
valid,  and  the  proceedings  under  it  regular,  a  bona  jide  vendee 
of  the  purchaser  under  the  execution  could  not  be  disturbed 
in  his  title  by  reason  of  the  fact  it  was  so  sold.  On  this  part 
of  the  case  we  said,  merely,  that  this  objection  was  answered 
by  the  case  of  McLean  County  Bank  v.  Flagg,  31  111.  290, 
where  it  was  held,  as  between  such  purchaser  and  the  original 
parties  to  the  suit,  the  court  would  not  hesitate  to  set  aside  a 
sale  for  that  cause,  if  fraud  could  be  perceived  in  the  transac- 
tion ;  but  as  against  innocent  second  purchasers,  it  never  had 
been  done. 

The  appellees,  who  are  the  petitioners  for  a  rehearing, 
totally  disclaim  any  right  to  disturb  the  vendees  of  the  pur- 
chaser, but  urge  with  great  force  they  should  be  allowed  to 
redeem  such  portion  of  the  land  sold,  as  has  been  set  off  and 
allotted  to  Mixer  in  severalty,  being  a  parcel  thereof  described 
as  lot  or  block  fifteen,  in  the  west  half  of  the  south-west  quar- 
ter of  section  eighteen,  in  township  thirty-nine  north,  range 
fourteen  east. 

On  this  point  we  invited  arguments  from  both  sides.  They 
have  been  furnished,  and  have  been  duly  considered,  and  we 
will  state,  briefly,  the  conclusions  we  have  reached  thereon. 

It  is  very  apparent,  that  owing  to  a  state  of  war,  the  ances- 
tor of  appellees  was  deprived  of  very  valuable  property  by 
proceedings  under  an  execution  issued  on  a  judgment  in  an 
attachment  cause,  of  the  pendency  of  which,  owing  to  the  war, 
it  is  said  he  had  no  knowledge,  and  could  have  had  none. 
His  interest  in  the  land  sold  was  an  undivided  interest  of  one 
eighth,  and  was  sold  to  the  judgment  creditor  at  about  one 
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fourth  its  estimated  value  when  sold.  We  are  by  no  means 
satisfied,  from  the  evidence  in  the  record,  that  the  tract  of 
seventy  acres,  which  it  is  claimed  had,  before  the  sale,  been 
subdivided  and  surveyed  into  blocks  often  acres  each,  that  an 
offering  of  an  undivided  eighth  of  each  block  would  have 
brought  more  money  than  the  offering  of  the  undivided  inter- 
est in  the  whole  tract.  Such  was  the  depressed  condition  of 
outside  property  of  this  kind  at  the  time  of  this  sale,  as  not  to 
invite  bidders.  The  speculative  minds  of  business  men  were 
not  then  turned  in  that  direction,  as  is  inferred  from  the  small 
sum  this  property  brought.  The  sale  was  a  public  sale,  after 
due  notice,  and  open  to  all  persons,  and  no  means  were  used 
to  deter  bidders.  It  is  difficult  to  understand,  if  this  property 
was  worth  so  much  as  is  represented,  some  competition  wTas 
not  excited  and  a  sale  made  at  a  much  higher  sum,  a  sum 
nearly  equal  to  its  estimated  value.  It  can  not  be  denied  that 
the  creditor  was  entitled  to  the  proceeds  of  his  judgment,  and 
no  great  hardship  can,  ordinarily,  result  to  the  owner  of  land 
sold  under  an  execution,  at  a  price  greatly  below  its  value,  for 
the  reason  that  the  law  allows  him  twelve  months  in  which  to 
redeem  the  land,  and  thus  escape  injury.  Phelps  v.  Conover, 
25  111.  309.  That  it  brought  a  sum  so  small  must  be  referred 
to  the  fact  that  an  undivided  eighth  interest  in  real  estate  of 
that  description,  was  not  a  favorite  at  that  time  with  those 
who  had  money  to  invest. 

To  say  that  land  within  the  chartered  limits  of  Chicago,  now 
estimated  to  be  worth  twenty  thousand  dollars  or  more,  was 
sacrificed,  when  sold  at  sheriff's  sale  eight  years  ago,  for  a  very 
small  sum,  would  be  saying  more  than  existing  facts  warrant. 
We  do  not  think  mere  inadequacy  of  price,  great  as  this  may 
have  been,  would  be  sufficient,  of  itself,  to  set  aside  a  sale  in 
any  case  where  the  right  of  redemption  is  given,  unless  there 
are  some  indications  of  fraudulent  practice,  or  some  advantage 
taken  against  the  debtor  not  warranted  by  law. 

The  question  of  redemption  of  the  tract  remaining  to  Mixer, 
is  presented  to  us  in  two  aspects — the  one,  as  it  regards  the 
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judgment  debtor,  the  other,  the  petitioners,  his  heirs  at  law, 
some  of  whom  are  minors. 

The  sale  took  place  on  the  thirteenth  of  December,  1862, 
at  which  time  the  rebellion  was  rampant,  and  intercourse 
between  the  citizens  of  the  different  States  attended  with  great 
difficulty  and  some  danger  to  life.  The  time  of  redemption 
expired  on  the  thirteenth  of  December,  1863,  the  rebellion 
still  active.  It  is  not  to  be  presumed  Sibley  himself  would 
have  suffered  the  time  of  redemption  to  expire  in  view  of  the 
large  value  of  this  property,  and  the  comparatively  small  sum 
for  which  it  sold.  The  accident  of  war  prevented  any  effort 
on  his  part  to  this  end.  He  died  in  the  State  of  Alabama  in 
October,  1864,  about  ten  months  after  the  sheriff  had  execu- 
ted a  deed  to  Mixer,  the  war  still  raging  with  undiminished 
fury.  No  blame,  therefore,  can  be  attached  to  Sibley  for  fail- 
ing to  make  redemption  in  his  life  time.  Hostilities  did  not 
cease  until  the  thirteenth  day  of  June,  1865,  the  date  of  the 
President's  proclamation  to  that  effect,  and  this  bill  was  tiled 
in  April,  1866,  less  than  one  year  thereafter. 

The  heirs  at  law  of  Sibley,  who  file  this  bill,  continue  to 
reside  in  the  Confederate  States,  where  they  have  always  resi- 
ded, and  they  could  not,  after  the  death  of  Sibley,  while  the 
war  continued,  leave  their  domicil  for  this  State  without  great 
hazard,  for  any  purpose.  The  highest  judicial  tribunal  in  the 
United  States  has  held,  that  during  the  late  rebellion  the 
operation  of  the  statute  of  limitations  was  suspended.  Har- 
ger  v.  Abbot,  6  Wallace,  332  ;  and  the  doctrine  recognized  by 
this  court  in  Stiles  v.  Easley,  51  111.  275.  The  fact  of  inacces- 
sibility may  be  considered  the  true  reason  why  this  statute  has 
been  held  to  be  suspended  during  a  time  of  war.  When  it  is 
physically  impossible  for  a  party  to  perform  an  act,  it  is  com- 
patible neither  with  reason  nor  justice  that  he  should  be  held 
guilty  of  laches  for  non-performance  of  the  act.  If  a  party 
can  not  be  said  to  be  in  fault,  for  not  commencing  a  suit, 
because  of  the  condition  of  the  belligerent  States,  how  in  rea- 
son and  justice  should  a  party  be  made  to  suffer,  because  he 
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did  not  or  could  not  do  another  act  no  more  feasible  or  prac- 
ticable ?  A  state  of  war  in  the  one  case,  as  in  the  other,  ren- 
ders it  proper  and  just  that  in  theory,  at  least,  the  efflux  of 
time  shall  be  considered  as  suspended,  so  far  as  the  exercise 
of  the  right  of  redemption  is  concerned.  We  can  not  perceive 
why  the  same  doctrine  should  not  apply  to  save  another  right 
which  could  not,  for  the  same  reason,  be  exercised  during  the 
continuance  of  the  war.  The  vis  major  was  as  potential  in 
the  one  case  as  in  the  other. 

We,  therefore,  are  inclined  to  hold,  in  analogy  to  the  statute 
of  limitations,  that  the  efflux  of  time  as  to  redemption  was 
suspended  during  the  continuance  of  hostilities.  The  bill  was 
filed  within  one  year  after  the  disability  was  removed. 

But  it  may  be  said  that  redemption  is  a  strict  legal  right, 
having  no  element  of  equity,  strictly  speaking,  and  therefore 
the  right  to  redeem,  if  it  exists  at  all,  can  alone  be  enforced 
through  the  courts  of  law. 

Courts  of  equity  are  often  called  upon  to  give  effect  to  strict 
legal  rights ;  as  an  instance — the  right  to  sell  a  debtor's  land 
on  &fi.  fa.  is  a  strict  legal  right  created  by  statute — as  much 
so,  certainly,  as  the  right  to  redeem  from  that  sale.  Now  it  is 
often  necessary  to  apply  to  a  court  of  equity  for  aid,  before  a 
party  can  exercise  this  purely  legal  right  to  sell  the  debtor's 
property  on  execution.  A  familiar  example  is,  where  the  debt- 
or's property  has  been  incumbered  by  putting  upon  it  an  appa- 
rent legal  title  in  some  other  person,  so  that  there  is,  legally, 
nothing  on  which  the  execution  can  take  hold.  Then  it  is 
that  the  powers  of  a  court  of  equity  are  invoked  to  interpose 
and  remove  the  obstruction.  It  may  be  said,  generally,  that 
when  the  exercise  of  a  purely  legal  right  is  obstructed  by 
some  existing  impediment,  which  prevents  the  exercise  of  the 
right,  then  equity  will  step  in  and  remove  the  difficulty,  and 
allow  the  legal  right  to  be  exercised,  as  if  such  difficulty  or 
impediment  had  never  existed. 

This,  it  seems  to  us,  is  such  a  case.  Here  we  find  a  sheriff's 
deed  standing  in  the  way.     This  obstructs  the  power  to  redeem 
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without  first  calling  upon  a  court  of  equity  to  remove  the 
obstruction  ;  and  it  can  be  removed  only  in  a  court  of  equity, 
by  the  exercise  of  its  general  and  undoubted  jurisdiction. 

This  being  a  case  properly  calling  upon  a  court  of  equity  to 
interfere,  by  another  equally  familiar  principle  of  equity  juris- 
diction, such  court  will  not  limit  itself  to  the  exercise  of  partial 
justice,  and  then  turn  the  party  over  to  a  court  of  law,  but 
while  it  has  control  of  the  case  will  dispose  of  the  whole  sub- 
ject and  do  complete  justice  between  the  parties,  and  thus 
put  an  end  to  litigation. 

What  shall  be  complete  justice  between  these  parties,  as  the 
case  now  stands,  is  a  question  not  entirely  free  from  difficulty. 

The  appellees  claim,  and  it  does  not  appear  to  be  disputed, 
that  Mixer,  by  his  sale  of  a  portion  of  these  lands,  has  received 
five  or  six  hundred  dollars  more  than  the  amount  of  his  judg- 
ment and  costs  and  interest.  It  also  appears  that  he  has  been 
at  considerable  expense  in  procuring  a  partition  of  the  land. 
As  the  record  discloses  nothing  showing  bad  faith  on  his  part 
in  obtaining  the  judgment,  or  in  his  purchase  at  the  sheriff's 
sale,  we  do  not  think  the  demands  of  equity  require  that  he 
should  account  for  such  surplus,  if  it  be  true  that  he  has 
received  any  over  and  above  his  judgment,  interest  and  costs. 
If,  on  the  contrary,  the  amount  received  by  him  does  not 
equal  the  amount  of  his  judgment,  interest  and  costs,  then 
appellees  should  pay  to  Mixer  whatever  balance  of  the  judg- 
ment, interest  and  costs  may  remain  unpaid  ;  on  paying  which, 
or  if  the  receipts  by  Mixer  on  the  sale  he  has  made,  shall  equal 
or  exceed  the  amount  of  his  recovery,  together  with  the  inter- 
est and  costs,  then  Mixer  must  release  his  title  to  lot  or  block 
fifteen,  in  section  eighteen,  allotted  to  him  in  partition,  to  the 
appellees,  and  he  will  be  required  to  remove,  at  his  own  proper 
costs  and  charges,  any  incumbrance  he  may  have  placed  upon 
this  lot.  Mixer  will  also  be  allowed  for  all  taxes  and  assess- 
ments he  may  have  paid  upon  the  lot,  and  for  other  necessary 
expenses  attending  the  same.  This  we  deem  a  full  compli- 
ance with  all  the  demands  of  equity,  as  they  appear  to  us.    As 
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to  the  purchasers  by  absolute  deed  from  Mixer,  we  remain  of 
the  opinion  heretofore  expressed.  Their  equities  are  fully 
equal  to  those  of  the  appellees,  and  their  title  is  in  no  event  to 
be  disturbed. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  superior  court,  after  ascer- 
taining the  state  of  the  account  between  these  parties  as  herein 
specified  and  limited,  to  enter  a  decree  in  conformity  to  this 
opinion. 

Decree  reversed. 


AzEL    DoRATHY 

V. 

The  City  of  Chicago. 

Special  assessment— -for  work  not  done.  Upon  a  special  assessment  for 
grading,  paving  and  curbing  a  street,  it  appeared  that  the  curbing  had  been 
done  some  years  previously,  and  was  adopted  by  the  city  in  making  this 
improvement,  no  new  curbing  having  been  made :  Held,  the  city  could 
not  collect  an  assessment  for  work  it  never  performed. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Edward  Koby,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 
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This  is  a  special  assessment  for  grading,  paving  and  curb- 
ing a  part  of  Franklin  street,  in  the  city  of  Chicago.  On  the 
hearing,  the  defendant  proved  that  the  curbing  had  been  built 
some  years  previously,  and  was  adopted  by  the  city  in  making 
this  improvement,  no  new  curbing  having  been  made.  The 
court  at  first  held  this  fatal  to  the  assessment,  but  afterwards 
excluded  this  evidence  on  the  ground  that  no  objection  had 
been  filed  under  which  it  was  admissible,  and  overruled  a 
motion  for  leave  to  file  an  additional  objection  to  the  assess- 
ment. 

We  have,  at  the  present  term,  affirmed  a  considerable  num- 
ber of  judgments  in  these  special  assessment  cases,  in  nearly 
all  of  which  the  objections  were  of  so  trivial  a  character  that 
it  would  seem  counsel  could  have  brought  them  here  only  for 
delay.  Here  is  a  case,  however,  where  the  objection  goes  to 
the  substance.  ~No  argument  in  regard  to  it  is  necessary. 
The  city  is  seeking  to  collect  an  assessment  for  work  it  never 
performed,  and  there  were  several  of  the  objections  filed 
under  which  the  evidence  was  admissible. 

Judgment  reversed* 


PlTTSBUKGH,  Ft.  WaYJSTE  &  CHICAGO  RAILWAY  Co. 

The  City  of  Chicago. 


1.  Judgments — their  requisites.  All  judgments  for  money  must  be  cer- 
tain, and  find  the  sum  for  which  they  are  rendered,  and  failing  so  to  do, 
they  are  fatally  defective. 

*Bushnell  v.  City  of  Chicago. 

Appeal  from  the  Superior  Court  of  -Chicago. 

;  Per  Cubiam  :    This  case  presents  the  same  question  as  that  decided  in 
Dorathy  v.  City  of  Chicago,  ante,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 
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2.  Same— judgments  for  taxes  and  upon  special  assessments.  It  has  been 
held,  that  a  judgment  against  lands  for  non-payment  of  taxes  is  fatally 
defective,  unless  there  is  some  character  or  word  which  indicates  the  amount 
or  sum  for  which  numerals  are  employed  in  the  collector's  report,  upon 
which  the  judgment  is  rendered.  The  same  rule  governs  in  case  of  a  judg- 
ment for  a  special  assessment. 

3.  In  this  case,  which  was  an  application  for  judgment  against  city  lots 
for  non-payment  of  a  special  assessment,  in  the  collector's  report  there  were 
various  numerals  in  columns,  opposite  the  several  lots,  and  the  columns 
were  headed  thus :  the  first,  "  Amount  due ;"  the  second,  "  Costs,  cents," 
and  the  third,  "  Amount  due."  There  was  neither  at  the  head  of  the  col- 
umns, nor  opposite  the  figures  in  the  columns,  any  word,  mark  or  charac- 
ter to  indicate  for  what  the  figures  were  designed.  The  judgment  itself 
contained  nothing  to  indicate  the  amount,  except  by  reference  to  the  report : 
Meld,  the  judgment  was  fatally  defective,  in  failing  to  find  the  sum  of 
money  due. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Barker  &  Tuley,  for  the  appellants. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  in  the  court  below,  made  by  the 
city  collector,  upon  his  report^  and  a  special  warrant  issued 
for  the  collection  of  a  special  assessment  previously  made  for 
curbing,  filling  and  paving  Canal  street,  from  Twelfth  to  Six- 
teenth street,  in  Chicago.  He  gave  ten  days'  notice  by  pub- 
lication to  all  persons  interested,  of  the  receipt  of  the  warrant, 
and  had  caused  six  days'  notice,  by  a  like  publication,  of  his 
intention  to  apply  for  judgment  against  the  delinquent  lots 
and  real  estate  for  the  amount  of  the  assessment,  damages 
and  costs  respectively  due  on  the  same.  He  returned  that 
the  schedule  annexed  to  his  report  was  a  correct  list  of  lots 
6 — 53rd  III. 
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upon  which  the  assessment  had  not  been  paid,  and  that  the 
same  was,  in  all  respects,  correct;  and  he  therein  prays  judg- 
ment. 

Appended  to  his  report,  and  filed  with  it,  are  the  two  notices 
referred  to  therein.  The  court  below,  after  hearing  the  evi- 
dence, rendered  judgment  in  the  usual  form,  from  which  this 
appeal  is  prosecuted.  It  is  insisted,  that  the  judgment  of 
the  court  below  should  be  reversed,  because  it  fails  to  find  the 
sum  of  money  due  and  unpaid  on  the  assessment  against  the 
several  lots  owned  by  appellants,  and  returned  by  the  collec- 
tor in  his  report.  The  objections  were  overruled,  and  judg- 
ment was  rendered,  the  substantial  portion  of  which  is  this : 

"And  no  owner  having  appeared  to  show  sufficient  cause 
why  judgment  should  not  be  entered  against  said  lands  and 
other  property,  for  the  assessment,  damages  and  costs  due 
severally  thereon  ;  therefore  it  is  considered  by  the  court  that 
judgment  be  and  is  hereby  entered  against  all  of  the  afore- 
said lots,  pieces  or  parcels  of  land,  or  other  property  mentioned 
and  described  in  the  foregoing  report  of  the  said  city  collec- 
tor, in  favor  of  the  city  of  Chicago,  for  the  assessment,  dama- 
ges and  costs  annexed  to  them  severally,  being  the  amounts 
due  thereon." 

Thus  it  will  be  seen  that  the  judgment  is  for  the  several 
sums  reported  to  have  been  due  by  the  collector ;  and  refer- 
ence to  that  report,  as  contained  in  the  transcript,  fails  to 
show,  in  any  manner,  the  sums  assessed  against  the  several 
lots  owned  by  appellants.  It  is  true,  there  are  various 
numerals  opposite  each  of  these  lots,  in  columns  variously 
headed.  The  heading  to  the  first  is,  "  Amount  due  ;"  the  sec- 
ond, "  Costs,  cents  ;"  the  third,  "  Amount  due."  Under  these 
headings,  and  in  the  columns,  are  a  number  of  numerals 
opposite  the  several  lots,  but,  there  is  neither  at  the  head  of 
the  column,  nor  opposite  the  figures,  any  word,  mark  or  char- 
acter to  indicate  for  what  they  were  designed.     Nor  do  we 
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find  at  the  foot  of  the  columns  any  aggregate  of  the  various 
numerals  written  above,  with  a  dollar,  or  other  mark,  to  deter- 
mine their  character  or  nature.  It  is  thus  apparent  that  the 
judgment  fails,  in  terms,  or  by  reference,  to  find  the  sums  due 
against  the  several  lots  of  appellants  embraced  in  the  report, 
and  against  which  the  court  intended  to  render  a  judgment. 
This  court  has  repeatedly  held  that,  in  rendering  a  judg- 
ment against  lands  for  taxes,  it  is  fatally  defective,  unless 
there  is  some  character  or  word  which  indicates  the  amount 
or  sum  for  which  numerals  are  employed  in  the  collector's 
report  upon  which  the  judgment  is  rendered.  Lawrence  v. 
Fast,  20  111.  338 ;  Lane  v.  Bommelmann,  21  111.  143  ;  Dukes 
v.  Rowley,  24  111.  222,  and  JEjppinger  v.  Kirby,  23  111.  521. 
And  a  judgment  for  an  assessment  depends  upon  and  must 
be  governed  by  the  same  principles.  All  judgments  for 
money  must  be  certain,  and  find  the  sum  for  which  they  are 
rendered,  and  failing  to  do  so  they  are  fatally  defective.  For 
that  reason,  this  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  City  of  Chicago 

v. 
Eobert  Stuart  et  ah 


1.  Contracts — mode  of  payment.  The  city  of  Chicago  contracted  with 
certain  parties  to  grade,  pave,  &c,  a  portion  of  a  street,  the  contract  pro- 
viding that  the  parties  doing  the  work  should  not  only  have  a  specific  sum 
therefor,  to  be  paid  out  of  the  special  assessment  levied  for  that  purpose, 
and  to  which  they  exclusively  looked  for  their  pay,  but  the  city  "  further 
agreed  to  pay  said  parties  such  additional  sums  of  money  as  said  city  might 
collect  as  damages  on  the  assessment  levied,  or  any  assessment  which  might 
be  thereafter  levied  for  such  improvement :"    Held,  the  parties  doing  the 
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work  were  entitled,  not  only  to  the  damages  collected  upon  a  judgment 
against  delinquents,  but  also  such  as  might  be  paid  voluntarily  to  the  col- 
lector before  he  applied  for  judgment. 

2.  And  quere,  whether  the  city  might  not  be  compelled  to  pay  over  to 
the  contractors  such  damages  as  were  collected  by  the  collector  before  judg- 
ment, even  though  the  parties  paying  them  could  have  recovered  them  back 
from  the  city. 

3.  Voluntary  payment— caw  not  be  recovered  back.  But  where  such 
damages  were  voluntarily  paid  to  the  collector  by  delinquents,  they  could 
not  be  recovered  back  from  the  city,  although,  at  the  time  of  their  pay- 
ment, the  collector  had  no  lawful  authority  to  collect  them,  not  having  yet 
applied  for  judgment. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
"William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  Stuart  and  G-ray,  for  the  use  of  McKickaw,  against  the 
city  of  Chicago,  to  recover  for  work  and  labor  done  by  the 
plaintiffs,  for  the  city,  in  the  filling,  grading,  curbing  and 
paving  of  a  portion  of  Wabash  avenue. 

The  work  was  done  under  a  contract  with  the  city,  which, 
after  setting  forth  the  amounts  to  be  paid  for  the  work,  pro- 
vided for  the  mode  of  payment  as  follows : 

"  Said  sums  of  money  are  payable  out  of  the  special  assess- 
ment or  assessments  levied  to  defray  the  cost  of  said  improve- 
ment, and  when  the  same  shall  be  collected,  said  party  of  the 
first  part  agreeing  hereby  to  make  no  claim  against  said  city 
on  account  of  said  improvement,  except  from  the  collections 
of  said  assessment  or  assessments,  according  to  sec.  17,  chap. 
6,  of  revised  city  charter. 

"  Said  city  further  agrees  to  pay  said  party  of  the  first  part 
such  additional  sums  of  money  as  said  city  may  collect  as 
damages  on  the  assessment  levied,  or  any  assessment  which 
may  be  levied  hereafter  for  such  improvement,  by  virtue  of 
the  authority  given  in  sec.  11  of  chap.  9  of  the  charter." 
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On  the  trial,  the  court  permitted  the  plaintiffs  to  prove  the 
amount  of  damages  collected  on  the  warrant  for  the  assess- 
ment made  for  this  improvement,  in  the  hands  of  the  collec- 
tor, prior  to  his  application  for  a  judgment  thereon  against 
the  property  upon  which  the  assessment  was  made. 

And  in  respect  to  the  damages  so  proven  to  have  been  col- 
lected by  the  city,  the  court  instructed  the  jury  as  follows  : 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  by  the 
contract  made  and  entered  into  by  the  parties  in  this  case, 
the  defendant  contracted  to  pay  the  contractors  all  the  dama- 
ges which  the  city  collected  by  reason  of  the  non-payment 
of  the  asssessment  levied  for  making  the  improvement  in 
question." 

Exception  was  taken,  on  the  part  of  the  defendant,  to  the 
admission  of  this  evidence  and  the  giving  of  the  instruction. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiffs.    The  defendant  appealed. 

Mr.  S.  A.  Irvin,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  points  made  on  this  record  are,  as  to  the  admission 
of  evidence  on  behalf  of  appellees,  showing  the  amount  of 
damages  collected  on  the  warrant  in  the  hands  of  the  collec- 
tor prior  to  his  application  for  and  the  rendition  of  the  judg- 
ment, and  the  instruction  of  the  court  in  relation  thereto. 

These  points  must  be  decided  in  favor  of  appellees.  There 
is  no  pretense  in  law,  justice  or  honesty  favorable  to  the  posi- 
tion appellant  has  assumed.  It  was  specially  agreed  by 
the  city,  when  the  contract  was  made  with  appellees,  that 
they  should  have  not  only  a  specified  sum  of  money  for  the 
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paving,  grading  and  curbing  complete,  to  be  paid  out  of  the 
special  assessment  levied  for  such  purpose,  and  to  which 
appellees  exclusively  looked  for  their  pay,  but  that  they  should 
have  such  additional  sums  of  money  as  the  city  might  collect 
as  damages  on  the  assessment  levied. 

The  city  actually  collected  of  the  property  owners,  whose 
property  had  been  assessed  for  this  improvement,  through 
voluntary  payments  made  by  them  before  any  judgment  was 
applied  for  against  them  as  delinquents,  a  sum  exceeding  three 
thousand  dollars,  and  a  further  sum  as  damages,  making,  in 
the  total,  six  thousand  six  hundred  and  fifty-eight  dollars  and 
ninety-eight  cents,  and  thus  the  whole  assessment  for  the 
improvement  was  collected  by  the  city. 

Appellant  contends,  inasmuch  as  this  court  decided,  in 
Scammon  v.  The  City  of  Chicago,  44  111.  269,  that  the  city 
collector  had  no  power  to  enforce  the  collection  of  the  dama- 
ges, as  provided  in  section  11  of  the  charter,  before  judg- 
ment, and  on  a  mere  warrant,  the  city  may  be  liable  in  an 
action  to  restore  these  moneys  so  paid. 

We  see  no  such  peril  attending  this  matter,  and  it  might  be 
a  question,  if  it  did,  could  not  the  city,  under  their  contract, 
having  collected  the  damages,  whether  legally  or  illegally, 
be  compelled  to  pay  them  over  to  these  contractors,  as  they 
agreed  to  do.  But  however  that  may  be,  more  than  three 
thousand  dollars  of  this  amount  was  paid  over  by  the  property 
owners  voluntarily.  This  being  so,  no  action  could  be  main- 
tained by  them  to  recover  it  back,  and  as  to  the  balance,  we 
understand  they  were  allowed,  when  application  was  made  to 
the  court  for  judgment,  and  as  a  penalty  for  delay  in  pay- 
ment. 

The  parties  assessed  have  not  complained,  and  do  not  com- 
plain of  the  collection  of  these  damages  by  the  city.  The 
city  has  them  in  its  treasury,  and,  by  the  contract,  they 
belong  to  the  appellees.  It  is  their  money,  fairly  earned. 
The  city  can  not  profit  by  its  own  wrong. 


1869.]  Burton  et  al.  v.  City  of  Chicago.  87 


Syllabus. 


We  see  nothing  in  this  case  to  justify  the  city  authorities 
in  withholding  this  money  from  the  appellees. 

The  instruction  of  the  court  upon  this  point  was  proper, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  BuKTON^aZ. 

v. 

The  City  of  Chicago. 


1.  Special  assessments — time  of  filing  objections  to  confirmation.  •  The 
clause  of  the  charter  of  the  city  of  Chicago  which  requires  objections  to  a 
special  assessment  to  be  filed  at  least  one  day  prior  to  the  meeting  of  the 
common  council  at  which  the  confirmation  of  the  assessment  will  be  applied 
for,  is  construed  as  intending  that  a  day  shall  intervene  between  the  last 
day  of  publication  of  notice  of  such  application  and  the  action  of  the  coun- 
cil, and  that  day  not  a  Sunday. 

2.  So,  where  the  last  day  of  such  publication  was  a  Saturday,  and  the 
council  confirmed  the  assessment  on  the  following  Monday,  the  intervening 
day  being  Sunday,  which  is  dies  non  juridicus,  it  was  held,  the  parties  inter- 
ested had  no  opportunity,  such  as  the  law  contemplates,  to  file  their  objec- 
tions, and  a  judgment  on  the  assessment  was  reversed  on  that  ground. 

Appeal    from  the    Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Borden  and  Mr.  John  P.  Wilson,  for  the  appel- 
lants. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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This  was  an  application  for  a  judgment  on  a  special  assess- 
ment in  the  city  of  Chicago.  The  charter  provides  that  notice 
of  filing  the  assessment  roll  in  the  clerk's  office  shall  be  given 
by  six  days'  publication  in  a  newspaper,  and  that  a  confirma- 
tion of  such  assessment  will  be  applied  for  at  the  next  regu- 
lar meeting  of  the  common  council  after  the  expiration  of  such 
publication.  It  is  further  provided,  that  objections  to  such 
assessment  may  be  heard,  but  all  objections  shall  be  filed  in 
writing  in  the  office  of  the  city  clerk  at  least  one  day  prior  to 
the  meeting  of  the  council.  In  this  case,  publication  for  six  days 
was  made,  commencing  Monday,  October  12,  and  ending  Satur- 
day, October  17,  and  the  assessment  was  confirmed  by  the  com- 
mon council  on  Monday,  October  19.  It  thus  appears,  Sunday 
being  dies  non  juridicus,  and  the  clerk's  office  not  open  for 
filing  papers,  no  opportunity  was  given  parties  interested  to  file 
objections.  As  the  law  requires  the  objections  to  be  filed  at 
least  one  day  prior  to  the  meeting  of  the  council,  it  must  be 
construed  as  intending  that  a  day  shall  intervene  between  the 
last  publication  and  the  action  of  the  council.  This  right 
of  objection  before  the  council  is  a  very  important  right,  and 
must  not  be  disregarded  in  these  proceedings. 

Judgment  reversed. 


James  B.  Waller  et  al. 

v. 
The  City  of  Chicago. 


1.  Special  assessments — notice  of  application  for  judgment.  It  is  a 
fatal  objection  to  a  judgment  on  a  special  assessment,  that  the  record  con- 
tains no  notice  of  an  application  therefor. 

2.  And  a  notice  that  the  collector  would  apply  for  a  judgment  against 
property  assessed  for  private  drains,  would  not  authorize  a  judgment  against 
the  same  lands  for  an  assessment  to  curb,  pave  and  grade  a  street. 
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ArPEAL  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Barker  &  Tuley,  for  the  appellants. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  to  the  superior  court  of  Chicago, 
at  the  February  Term,  1869,  by  the  city  collector,  for  judg- 
ment against  delinquent  lands  and  city  lots  for  the  amount 
of  a  special  assessment  on  warrant  No.  486,  which  had  been 
levied  for  curbing,  filling  and  paving  Canal  street,  from  the 
south  line  of  West  Madison  street  to  the  north  line  of  West 
Twelfth  street. 

On  the  first  day  of  that  term,  the  collector  filed  his  report, 
that  he  had  received  the  warrant  for  collection  on  the  twenty- 
third  of  October,  1868  ;  had  given  notice  by  publication  in 
the  corporation  newspaper  for  ten  days,  consecutively,  com- 
mencing on  the  twenty-ninth  of  October ;  that  he  had  received 
the  warrant  for  collection,  and  had  given  six  days'  notice  of 
his  intention  to  apply  for  a  judgment,  commencing  the  eigh- 
teenth of  January,  1869.  He,  in  his  report,  refers  to  the 
notices,  and  we  find  the  notice  that  he  had  received  the  war- 
rant, with  a  certificate  of  publication,  in  the  record. 

A  careful  examination  of  this  transcript  fails  to  show  any 
notice  or  certificate  of  publication,  that  he  would  make  appli- 
cation for  a  judgment  on  warrant  No.  486.  But  it  contains 
a  notice  that  the  collector  would  apply  for  judgment  on  war- 
rants numbered  465,  466,  468,  469  and  470,  described  as  spe- 
cial warrants  for  different  private  drains.  There  accompanies 
this  last  notice  a  certificate  of  publication.  This  is  a  fatal 
objection  to  this  judgment,  as  the  court  can    only   acquire 
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jurisdiction  in  this  class  of  proceedings  by  a  proper  notice  of 
the  application  for  a  judgment,  and  none  appears  in  this 
record.  That  is  one  of  the  jurisdictional  facts  that  is  indis- 
pensable. 

By  giving  notice  that  the  collector  would  apply  for  a  judg- 
ment against  property  assessed  for  private  drains,  no  one 
could  be  informed  that  he  would  apply  for  judgment  against 
the  same  lands  for  an  assessment  to  curb,  pave  and  grade  a 
street.  Such  a  notice,  if  held  sufficient,  would  mislead  per- 
sons in  interest,  and  be  a  fraud  upon  their  rights.  We  fail 
to  find  that  a  proper  notice  of  such  an  application  was  ever 
read  in  evidence.  There  is,  therefore,  no  notice  referred  to 
in  the  report  that  can  confer  jurisdiction  on  the  court  to  ren- 
der the  judgment,  or  evidence  to  sustain  it  if  jurisdiction  had 
been  acquired. 

It  may  be,  that  the  clerk  has  made  a  mistake  in  preparing 
this  transcript,  but  if  so,  we  have  no  evidence  of  the  fact.  It 
is  brought  to  and  filed  in  this  court,  and  errors  assigned  on 
it,  and  appellee  has  joined  in  error,  thereby  admitting  that  it 
is  a  true  transcript  of  the  record  in  the  case.  We  are,  there- 
fore, compelled  to  pass  upon  the  record  as  we  find  it,  and  as 
one  of  the  objections  raised  in  the  court  below  was  the  want 
of  a  proper  notice  of  intended  application  for  judgment,  we 
must  hold  the  judgment  erroneous.  The  other  questions 
presented  by  this  record  requiring  consideration  have  been 
determined  by  previous  decisions  of  this  court,  in  other  cases 
at  the  present  term,  and  we  deem  it  unnecessary  to  again  dis- 
cuss them.  The  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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The  City  of  Chicago 

v. 

Charles  Johnson. 


1.  Highways — duty  and  liability  of  a  city  in  respect  to  the  safety  of  its 
streets.  A  city,  having  the  control  and  care  of  its  streets,  in  respect  to  keep- 
ing them  in  repair,  is  under  a  duty,  in  excavating  for  an  improvement 
therein,  to  place  proper  barricades  about  the  excavation  to  prevent  injury  to 
passers  by,  and  failing  so  to  do,  and  injury  results  to  one  in  the  exercise  of 
due  care  on  his  part,  the  city  is  liable. 

2.  Presumption — by  what  authority  a  street  is  being  paved.  In  an  action 
against  a  city,  to  recover  for  injuries  received,  by  reason  of  an  excavation 
which  was  made  in  one  of  its  streets,  as  an  adjunct  in  the  laying  of  a  pave- 
ment therein,  on  an  objection  that  there  was  no  proof  the  work  was  being 
done  by  the  order  of  the  proper  city  authorities,  it  was  held,  to  be  a  reason- 
able presumption,  when  such  work  is  being  done  within  the  limits  of  a  city- 
that  it  is  done  by  the  proper  authority  of  the  city. 

3.  And  the  excavation  being  an  adjunct  to  the  paving,  the  same  presump- 
tion must  obtain,  that  it  also  was  made  by  the  same  authority  directing  the 
paving. 

4.  Notice  to  tlie  city,  in  such  case.  Notice  to  the  city,  in  such  case,  of 
the  excavation,  is  not  necessary,  the  city  having  caused  it  to  be  made. 

5.  Streets  in  cities — of  the  title  therein.  In  an  action  against  a  city  to 
recover  for  injuries  received  by  the  plaintiff,  by  reason  of  an  excavation  in 
one  of  the  streets,  it  is  not  error  to  instruct  the  jury  that  the  title  and  pos- 
session of  the  public  streets  is  in  the  city,  whether  the  city  has  the  fee  in 
the  streets,  or  only  a  possessory  title. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presidiDg. 

Charles  Johnson  brought  an  action  on  the  case,  in  the  court 
below,  against  the  city  of  Chicago,  alleging  in  his  declaration 
that  in  August,  1867,  the  defendant,  while  repairing  Milwau- 
kee Avenue,  one  of  the  streets  in  said  city,  caused  a  deep 
ditch  to  be  dug  on  the  east  side  of  said  avenue,  and  left  the 
same  in  the  night  time,  without  light,  guards  or  barricades, 
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and  that  the  plaintiff,  while  driving  along  said  avenue  on  the 
evening  of  the  twenty-seventh  of  August,  was  thrown  from  his 
wagon  by  his  horse  falling  into  the  ditch,  and  greatly  injured. 
He  obtained  a  verdict  for  $1000,  upon  which  judgment  was 
rendered,  and  the  city  appealed.  The  various  grounds  of 
objection  to  the  judgment,  are  set  forth  in  the  opinion  of  the 
court. 

Mr.  S.  A.  Irvin,  for  the  appellant. 

The  court  below  erred  in  instructing  the  jur}^,  the  city  was 
invested  with  the  title  to  the  public  streets  in  said  city. 

The  assumption  that  the  fee  of  the  streets  is  necessarily  and 
certainly  in  the  city,  is  not  true.  Where  the  dedication  is  by 
platting  and  recording,  that  is  so ;  but  there  may  be,  as  there 
are,  in  the  city  common  law,  dedications  of  streets,  and  in 
such  cases,  the  fee  of  the  streets  is  not  in  the  city.  There  is 
no  evidence  which  this  street  was.  Manley  et  al.  v.  Gibson, 
13  111.  312;  EeesY.  City  of  Chicago,  38  111.  338. 

The  evidence  fails  to  show  the  city  had  notice  of  the  exca- 
vation. Courts  never  charge  a  city  with  presumptive  notice, 
where  the  excavation  is  made  the  day  of  the  accident  or  injury. 
Hilliard  on  Torts,  392  ;    Winn  v.  Cowell,  1  Allen,  187. 

And  even  if  it  is  shown  the  city  was  paving  the  street,  there 
is  no  presumption  that  the  excavation  for  the  area  was  part  of 
that  work.     City  of  Chicago  v.  Robbins,  2  Black,  418. 

Again,  it  appears  from  the  evidence  that  appellee  knew  the 
street  was  in  the  process  of  repairing  or  improving,  the  night 
of  the  accident,  and  before  he  drove  on  it.  It,  therefore,  was 
his  duty  to  have  taken  some  other  route.  It  was  gross  care- 
lessness on  his  part,  on  a  dark  night,  with  that  knowledge,  to 
risk  traveling  over  it.  If  he  did,  he  took  the  chances,  and, 
however  hard  it  may  be,  he  alone  is  responsible  for  the  conse- 
quences. Wilson  v.  Charleston,  8  Allen,  137 ;  Frost  v.  Walt- 
ham,  12  Allen,  85. 
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Nor  will  it  do  for  appellee  to  attempt  to  excuse  his  negli- 
gence, by  showing  there  were  no  barriers  put  up  there.  That 
fact  does  not  relieve  him  from  the  exercise  of  care  and  pru- 
dence.    Fellow  v.  Boston,  3  Allen,  38. 

Messrs.  Miller,  Van  Arman  &  Lewis,  for  the  appellee. 

By  the  charter  of  the  city  of  Chicago,  see  chap.  4,  S.  8,  30th 
and  54th,  the  city  has  the  control  of  its  public  streets,  and  by 
S.  11,  chap.  6,  of  the  charter,  it  is  made  the  duty  of  the  Board 
of  Public  Works  of  said  city,  to  take  the  special  charge  and 
superintendence  of  such  streets,  etc.  and  by  S.  1,  chap.  11,  the 
common  council  are  authorized  to  cause  the  streets  to  be  filled, 
graded,  paved,  etc.  and  to  keep  the  same  in  repair. 

The  fact  that  a  public  improvement,  such  as  filling,  grading 
and  paving  a  public  street,  is  being  carried  forward,  raises  a 
presumption  that  it  is  being  prosecuted  by  the  party  for  whose 
benefit  it  is  made,  and  who  alone  has  authority  to  make  it. 
JSTo  other  person  could  thus  interfere  with  a  public  street,  with- 
out becoming  a  wrong-doer,  and  the  law  will  not  presume  any 
one  to  be  a  wrong-doer.  Averill  v.  Williams,  1  Denio,  501. 
On  the  contrary,  it  will  presume  every  act  to  be  rightfully 
done,  until  the  contrary  appears. 

When  municipal  corporations  or  individuals  are  charged,  as 
in  the  case  of  streets  or  highways,  with  the  dut}T  of  keeping 
them  in  repair,  and  exercising  a  general  oversight  in  regard 
to  the  position  and  safety,  they,  or  the  body  they  represent, 
are  liable  for  all  injuries  happening  by  reason  of  their  negli- 
gence.    City  of  Chicago  v.  Bobbins,  2  Black,  418. 

The  city  is  also  liable  for  injuries  received  from  its  neglect 
to  keep  proper  lights  and  guards  at  night,  around  an  excava- 
tion which  it  has  caused  to  be  made  in  the  street,  whether  it 
has  or  has  not  contracted  for  such  precautions,  with  the  per- 
sons executing  the  work.  Storrs  v.  City  of  Vtica,  17  N.  Y. 
104  ;  Grant  v.  City  of  Brooklyn,  41  Barb.  381. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  is  no  dispute  about  the  facts  of  this  case.  By  the 
charter  of  the  city  of  Chicago,  which  is  a  law  of  this  State, 
the  control  of  the  public  streets  is  given  to  the  city,  and  the 
Board  of  Public  Works  of  the  city  is  required  to  take  special 
charge  and  superintendence  over  them,  and  the  common  coun- 
cil are  authorized  to  cause  the  streets  to  be  filled,  graded  and 
paved,  and  to  keep  them  in  repair. 

It  is  not  denied  that  Milwaukee  Avenue  is  a  public  street 
of  the  city  of  Chicago,  and  the  evidence  shows  that  it  was 
being  paved  with  Nicholson  pavement,  at  the  time  the  acci- 
dent to  appellee  occurred.  The  appellant  insists,  as  there  was 
no  proof  this  work  was  ordered  by  the  common  council,  or 
other  proper  authority  of  the  city,  therefore,  the  verdict  was 
wrong. 

A  sufficient  reply  to  this  is,  that  it  is  a  reasonable  presump- 
tion, when  such  work  is  being  done  within  the  limits  of  a  city, 
that  it  is  done  by  the  proper  authority  of  the  city. 

It  seems,  to  carry  on  this  work,  an  excavation  several  feet 
deep  was  made  on  the  east  side  of  the  street,  to  receive  a  curb 
wall,  into  which,  of  a  dark  night,  the  plaintiff's  horse  fell,  and 
he  precipitated  from  the  wagon,  to  his  serious  injury. 

There  was  no  proof  this  ditch  was  made  by  the  city  authori- 
ties. As  this  was  an  adjunct  to  the  paving,  the  same  pre- 
sumption must  obtain,  that  it  also  was  made  by  the  same 
authority  directing  the  paving. 

It  is  further  objected  by  appellant,  that  the  court  instructed 
the  jury  that  the  title  and  possession  of  the  public  streets 
were  in  the  city,  whereas,  in  truth  and  in  fact,  the  fee  of  such 
streets  only  as  had  been  specially  dedicated,  was  in  the  city. 

This  may  be  so,  still  it  does  not  affect  the  instruction  given. 
That  nowhere  asserts  the  fee  of  this  street  was  in  the  city. 
The  title  may  be  only  a  possessory  title,  and  the  instruction 
embraces  such  a  title,  and  the  proof  established  it. 
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It  is  also  complained  by  appellant,  that  it  was  not  alleged 
the  city  authorities  had  notice  of  this  excavation.  No  notice 
was  necessary  to  them,  as  they  caused  the  ditch  to  be  made. 

This  case  is  substantially  the  same  in  its  leading  facts,  as 
that  of  The  City  of  Springfield  v.  LeClaire,  49  111.  476.  In 
that  case,  it  was  held  the  city  was  under  a  duty,  on  excavating 
for  a  sewer,  to  place  proper  barricades  about  it,  to  prevent 
injury  to  passers  by,  and  that  failing  so  to  do,  and  injury 
resulted  to  one  in  the  exercise  of  due  care  on  his  part,  the  city 
was  liable. 

We  perceive  no  real  difference  between  that  case  and  this, 
and  accordingly  affirm  the  judgment. 

Judgment  affirmed. 


John  A.  Owen  et  ah 

v. 
The  City  of  Chicago. 

1.  Special  assessment — can  not  extend  beyond  the  scope  of  the  notice. 
"Where  a  notice  is  given  of  an  application  for  the  confirmation  of  a  special 
assessment  for  opening  or  extending  a  street  between  two  given  points,  there 
is  no  authority  for  making  an  assessment  for  opening  or  extending  the  street 
beyond  or  outside  of  the  points  named  in  the  notice. 

2.  Same — and  herein,  what  will  be  regarded  as  a  street.  So,  where  the  notice 
was  for  opening  or  extending  a  street  "  from  its  present  western  terminus," 
that  portion  of  the  street  which  was  actually  open  and  being  traveled,  and 
which  had  been  thrown  up  and  graded,  with  sidewalks  built  on  both  sides, 
and  where  one  lot  at  least,  fronting  on  the  street  had  been  sold  by  the 
owner  of  the  ground  on  each  side,  would  be  regarded  as  a  part  of  the 
street  spoken  of  in  the  notice,  and  the  assessment  could  not  be  made 
for  opening  or  extending  such  street  anywhere  east  of  the  western  terminus 
of  the  portion  so  in  public  use,  whether  that  was  the  legal  terminus  of  the 
street,  by  a  binding  dedication,  or  not. 
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Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  application  for  a  judgment  on  a  special  assess- 
ment for  opening  or  extending  a  certain  street  in  the  city  of 
Chicago.  An  objection  was  taken  to  the  notice  which  was 
given  of  the  application  to  the  common  council  to  confirm 
the  assessment.  The  ground  of  objection  is  stated  in  the 
opinion  of  the  court. 

Mr.  John  Woodbridge,  Jr.,  and  Messrs.  Owen  &  Follans- 
bee  for  the  appellants. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  notices  in  this  case  were  of  an  assessment  "  for  opening 
or  extending  West  Adams  street  from  its  present  western  ter- 
minus to  Western  Avenue."  The  proof  shows  that  when  these 
proceedings  were  instituted,  and  the  notices  were  given,  the 
actual  western  terminus  of  West  Adams  street  was  at  Leavitt 
street.  The  street  had  been  thrown  up  and  graded,  and  was  in 
public  use,  as  far  west  as  Leavitt  street.  Sidewalks  had  been 
built  on  both  sides,  and  at  least  one  lot  fronting  on  the  street,  had 
been  sold  by  Taylor,  who  owned  the  land  on  each  side.  These 
facts,  unexplained,  certainly  furnish  strong  evidence  of  a  dedi- 
cation, but  the  question  is  not  here  whether  there  was  such  a 
dedication  as  would  bind  the  owner,  and  on  that  point  we 
express  no  opinion.  Whether  there  had  been  a  binding  dedi- 
cation or  not,  it  is  certain  that  West  Adams  street  was,  in  point 
of  fact,  an  open  and  traveled  street  as  far  as  Leavitt  street, 
when  these  notices  were  given,  and  that  its  actual  western  ter- 
minus was  at  Leavitt  street,  wherever  its  legal  terminus  may 
have  been.  Yet  under  these  notices  of  a  proceeding  to  extend 
Adams  street  "  from  its  present  western  terminus,"  which  the 
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public  would  understand  to  be  Leavitt  street,  the  commission- 
ers included  in  their  assessment  of  damages,  the  sum  of  twenty- 
six  hundred  and  forty  dollars  to  pay  for  the  land  included 
in  a  part  of  Adams  street  lying  east  of  Leavitt  street,  and  a 
considerable  portion  of  these  damages  has  been  assessed  upon 
the  lots  of  appellants.  This  proceeding  was  not  authorized 
by  the  notice.  This  advised  parties  interested  only  of  the 
opening  of  a  street  west  of  a  certain  line,  and  under  it  the 
commissioners  have  opened  a  street  east  of  the  place  where 
the  public  would  understand  the  line  to  be.  Such  a  notice  can 
not  sustain  such  action.  It  may  be  further  remarked  that,  so 
far  as  we  can  form  an  opinion  from  the  plats  and  evidence  in 
the  record,  this  assessment  has  been  grossly  unequal  and 
inequitable.  If  that  be  so,  an  opportunity  for  its  correction  is 
now  furnished.      The  judgment  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Edwin  A.  Tenney  et  at.  Administrators, 

v. 
Luke    Hemenway. 


1.  Covenant  against  incumbrances — its  effect  on  the  right  to  compel  the 
payment  of  purchase  money.  Where  a  vendor  of  real  estate  agrees  to  remove 
all  existing  incumbrances  upon  the  premises,  a  failure  to  remove  them  will 
constitute  a  defense  in  equity  against  the  notes  given  for  the  purchase 
money,  to  the  extent  of  the  incumbrance ;  and  such  defense  will  be  good, 
even  against  an  assignee  of  the  notes,  before  maturity,  he  having  notice 
thereof  when  he  received  them. 

2.  Judgment  lien — its  duration — whether  continued  in  existence  by  tlie 
levy  of  an  execution.  Under  our  statute,  where  an  execution  is  issued  upon 
a  judgment  within  a  year,  the  judgment  will  continue  to  be  a  lien  upon 
real  estate,  as  against  subsequent  purchasers,  for  a  period  of  seven  years 
after  the  last  day  of  the  term  at  which  it  was  rendered,  and  no  longer ;  and 
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a  pending  levy  of  an  execution  issued  on  the  judgment,  made  during  the 
existence  of  the  lien,  will  not  operate  to  continue  the  lien  of  the  judgment 
beyond  the  statutory  period  of  seven  years. 

3.  Same — effect  of  tlie  levy.  The  levy  of  an  execution  upon  land  has  no 
force  in  the  creation  of  a  lien,  except  in  the  single  instance,  where  the  exe- 
cution is  issued  to  a  foreign  county,  and  the  certificate  of  levy  is  recorded 
as  required  by  statute ;  with  that  exception,  the  lien,  if  any  exists,  is  that  of 
the  judgment. 

4.  Redemption — by  a  junior  judgment  creditor.  Where  a  levy  upon 
land  is  pending  at  the  time  of  the  expiration  of  the  lien  of  the  judgment 
under  which  the  levy  was  made,  whatever  right  of  redemption  may  have 
existed  in  a  junior  judgment  creditor  by  virtue  of  such  levy,  such  right  of 
redemption  would  cease  to  exist  with  the  lien  of  the  elder  judgment. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
"W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Y.  Eustace,  for  the  appellants. 

Messrs.  Edsall  &  Ckabtree,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  appellants  in  the  Cir- 
cuit Court  of  Lee  county,  against  appellee,  to  restrain  the 
collection  of  certain  promissory  notes  secured  by  a  chattel 
mortgage.  It  appears  that  one  Snow,  being  the  owner  of 
certain  real  estate  in  the  town  of  Dixon,  including  a  hotel 
known  as  the  Nachusa  House,  on  the  first  of  April,  1862, 
entered  into  a  contract  for  the  sale  of  the  same  to  one  Aaron 
~W.  Pitts,  for  the  sum  of  $7200,  of  which  he  paid  in  hand 
$1000  ;  the  sum  of  $200  was  to  be  paid  on  the  first  of  the 
following  July,  and  the  residue  in  semi-annual  payments  of 
$300  each.  Subsequently,  on  the  sixteenth  day  of  April,  1862, 
Pitts  assigned  this  contract,  and  the  interest  in  the  property  he 
had  thereby  acquired,  to  his  son,  Daniel  M.  Pitts,  for  $1000, 
paid  to  him  therefor. 
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On  the  third  day  of  August,  1857,  "Whitney,  Fenno  &  Co. 
recovered  a  judgment  against  A.  W.  Pitts,  in  the  United 
States  Circuit  Court  for  the  northern  district  of  Illinois,  for 
$5,313.38,  upon  which  a  pluries  execution  was  issued,  on  the 
third  of  August,  1863,  which  was  levied,  on  the  sixth  of  that 
month,  upon  this  real  estate.  The  plaintiffs  in  that  judgment 
Hied  a  creditor's  bill,  which  was  subsequently  dismissed. 

On  the  nineteenth  day  of  March,  1866,  the  United  States 
Marshal  sold  this  property,  under  the  previous  levy,  to  E.  S. 
Smith.  At  the  December  term,  1865,  of  the  same  court,  Howe, 
Whitaker  &  Co.  recovered  a  judgment  against  A.  W.  Pitts 
for  $3,173.50,  upon  which  an  execution  was  issued,  on  the 
third  of  February,  1866.  On  the  twenty-eighth  day  of  Feb- 
ruary, of  that  year,  D.  M.  Pitts  entered  into  a  contract  with 
Doit  &  Appleton,  to  sell  them  the  hotel  and  its  furniture.  By 
the  agreement,  the  purchasers  assumed  the  payment  of  $1,056, 
the  balance  of  the  purchase  money  due  to  Snow  on  the  prop- 
erty, and  it  was  stipulated  that  D.  M.  Pitts  should  "remove 
any  legal  incumbrance  on  said  premises,  should  any  exist." 

To  carry  this  arrangement  into  effect,  and  to  secure  a  por- 
tion of  the  purchase  money,  Dorr  &  Appleton,  on  the  tenth 
of  April,  1866,  executed  a  chattel  mortgage  to  secure  the  pay- 
ment of  four  promissory  notes,  payable  to  D.  M.  Pitts,  two 
for  $1,565.16  each,  and  payable  in  twelve  and  eighteen  months, 
one  for  $1000,  and  another  for  $564.16,  payable  two  years 
from  date,  and  all  bearing  ten  per  cent  interest.  The  note  for 
$1000  was  not  delivered  to  the  payee,  but  is  alleged  to  have 
been  retained  by  a  third  person,  to  indemnify  the  makers 
against  the  judgment  recovered  by  Howe,  Whitaker  &  Co. 
In  September,  1866,  one  Hewitt,  having  all  but  the  $1000 
note,  sold  them  to  Hemenway,  and  received  in  part  payment 
a  note  on  A.  W.  Pitts  for  $1,337.36,  and  received  an  assign- 
ment of  the  mortgage  given  to  secure  them.  On  this  pur- 
chase he  paid  $2,536.18  in  money.  He  seems  to  have  sold 
them  for  A.  W.  Pitts,  which  he,  for  some  reason,  desired  to 
conceal. 
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Dorr  &  Appleton  subsequently  sold  their  interest  in  the 
hotel  property  to  C.  Y.  Tenney,  and  he  agreed,  as  a  part 
consideration  of  the  purchase,  that  he  would  pay  the  indebt- 
edness they  had  incurred  in  their  purchase  from  D.  M.  Pitts, 
which  included  the  notes  held  by  Hemenway.  Dorr  <fc 
Appleton  claimed  to  have  purchased  the  certificate  of  sale  to 
Smith,  and  the  judgment  in  favor  of  Howe,  Whitaker  &  Co. 
at  the  sum  of  $3300,  of  which  it  appears,  by  the  admission  of 
appellee,  not  more  than  $1000  was  paid. 

On  its  maturity,  Tenney  paid  the  first  note  for  $1,564.16, 
purchased  by  appellee,  and  on  the  bill  being  filed  he  paid  into 
court  $1,800.10,  the  amount  of  the  second  note,  to  abide  the 
order  of  the  court.  The  relief  prayed  by  the  bill  was,  that 
Hemenway  be  enjoined  from  collecting  the  notes,  and  that  the 
sum  paid  for  the  certificate  of  purchase  and  judgment  against 
A.  W.  Pitts  be  deducted,  and  the  notes  be  canceled. 

On  a  hearing,  the  court  below  dismissed  the  original  bill, 
and,  under  the  cross  bill  filed  by  appellee,  found  the  amount 
due  on  the  notes,  and  that  the  $1,800.10  be  applied  to  that 
purpose,  and  that  Tenney's  administrators  surrender  the  prop- 
erty described  in  the  mortgage  to  Hemenway,  out  of  which  to 
make  the  balance,  and  that  they  pay  the  costs  in  due  course 
of  administration.  To  reverse  this  decree,  the  case  is  brought 
to  this  court  by  appeal. 

The  main  question  presented  by  this  record,  and  upon 
which  the  case  rests,  is,  whether  the  judgment  in  favor  of 
Whitney,  Fenno  &  Co.  and  the  levy  under  an  execution  issued 
thereon,  and  its  sale  to  Smith,  or  the  judgment  in  favor  of 
Howe,  Whitaker  &  Co.  were  liens  upon  the  property  at  the 
time  the  notes  were  assigned  to  appellee. 

If  either  of  them  was,  then  D.  M.  Pitts  was  bound,  under 
his  covenant  with  Tenney,  to  remove  them,  and  failing  to  do 
so,  that  could  be  set  up  as  a  defense  in  equity  to  their  payment, 
if  appellee  had  notice  at  the  time  he  obtained  the  notes.  It  is 
not,  nor  can  it  be,  controverted  that  the  first  of  these  judg- 
ments was  a  lien  on  the  property,  when  A.  W.  Pitts  sold  to 
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Daniel  M.  Pitts.  The  judgment  was  then  in  existence,  and 
had  been  for  nearly  live  years,  and  at  the  time  he  purchased 
the  property  from  Snow,  it  attached  and  became  binding  in 
his  hands. 

And  the  lien  then  existing  was  followed  by  the  levy  of  an 
execution  issued  on  the  judgment,  on  the  sixth  of  August, 
1863.  But  no  sale  was  made  until  the  seven  years  after  the 
date  of  the  judgment,  and  the  lien  created  thereby  had  ceased. 
It  no  where  appears  upon  what  day  the  United  States  Circuit 
Court  adjourned,  or  the  day  the  judgment  first  attached  as  a 
lien  upon  the  lands  of  A.  W.  Pitts.  Nor  is  that  question 
material,  as  that  term  of  the  court  could  not  have  been  held 
beyond  the  convening  of  the  next  term,  which  occurred  on 
the  third  Monday  in  December  of  that  year.  The  lien  of  the 
judgment,  then,  expired  as  early  as  in  December,  1864,  as  the 
seven  years  expired  at  or  before  that  date,  and  the  sale  of  the 
property,  and  its  purchase  by  Smith,  was  on  the  nineteenth 
of  February,  1866,  at  least  one  year  after  the  lien  of  the  judg- 
ment had  ceased. 

It  is,  however,  claimed  that  the  levy  of  the  execution  upon 
this  property,  while  the  lien  continued,  operated  to  perpetuate 
the  lien,  even  after  the  seven  years  had  expired. 

The  lien  of  judgments  on  real  estate,  and  the  power  to  sell 
lands  under  execution,  is  regulated  alone  by  statute.  The  lien 
only  attaches  and  becomes  effective  by  force  of  the  statute, 
and  only  in  the  mode,  at  the  time,  and  upon  the  conditions 
and  limitations  imposed  by  it.  It  receives  no  vigor  or  even 
aid  from  the  common  law,  to  which  it  was  unknown.  The 
statute  has  not,  in  terms,  nor  has  it,  so  far  as  we  can  see,  by 
implication,  given  the  same  force  to  the  levy  on  land  under 
an  execution,  to  create  a  lien,  that  arises  from  the  rendition  of 
a  judgment.  The  statute  has  said  the  latter  shall  create  the 
lien,  but  has  not  said  the  levy  may,  except  in  case  an  execution 
is  sent  to  a  foreign  county,  and  the  levy  is  recorded  as  required. 
In  the  case  of  Scammon  v.  Swartwout,  35  111.  326,  it  was  said 
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that  the  construction  is,  that  seven  years  is  the  assigned  dura- 
tion of  a  lien  on  real  estate,  by  a  judgment  rendered  in  a 
court  of  record,  and  it  can  not  be  extended  beyond  that  period. 
x\nd  the  case  of  Riggin  v.  Mulligan,  4  Gilman  50,  places  the 
same  construction  upon  the  statute. 

In  the  first  of  these  cases  it  was  said  that,  "  it  is  absurd  to 
suppose  the  law  designed  to  give  &fi.fa.  more  vitality  than 
the  judgment  on  which  it  issued."  It  is  a  presumption  of  the 
common  law,  if  an  execution  is  not  issued  within  a  year  and 
a  day  after  a  judgment  is  rendered,  that  it  has  been  satisfied ; 
but  the  presumption  is  not  conclusive,  and  may  be  overcome 
on  scire  facias,  or  action  of  debt. 

It  is  not  the  policy  of  the  law  to  favor  secret  liens,  or  to  cre- 
ate them  by  mere  construction ;  and  it  seems  clear  to  us,  that 
to  hold  that  this  levy  perpetuated  the  lien  of  the  judgment 
beyond  seven  years,  would  be  to  create  a  lien  heretofore 
unknown  to  the  law, — a  lien  secret  in  its  nature,  because  if 
the  writ  were  not  returned,  the  lien  would  still  exist,  although 
creditors  and  purchasers  could  not  have  access  to  the  source 
of  information.  Even  if  an  execution  could  issue  on  a  judg- 
ment, after  the  lien  had  expired,  it  would  not  be  contended 
that  it  would  revive  the  lien,  and  attach  to  property  previously 
sold  by  the  debtor.  And  to  give  a  levy,  made  in  the  life  of 
the  lien,  operation  and  vigor,  after  the  lien  had  expired,  would 
give  such  a  levy  that  effect,  as  to  the  property  upon  which  it 
had  been  made.  It  is  not  the  policy  of  the  law  to  encumber 
and  keep  property  out  of  the  commerce  of  the  world,  for 
unreasonably  long  periods  of  time.  It  should  be  unfettered, 
after  a  reasonable  time,  and  permitted  to  answer  its  office  in 
serving  community  the  purposes  of  its  creation. 

If  the  levy  could  be  held  to  create  such  a  result,  how  long 
would  it  continue  ?  Would  it  be  for  seven  years  after  the  levy, 
or  the  same  period  of  time  after  the  lien  of  the  judgment 
expired,  or  until  an  action  of  debt  or  scire  facias  was  barred 
by  the  statute  ?      These  are  all  questions  that  would  thrust 
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themselves  upon  the  court  for  determination,  and  would  nec- 
essarily be  of  no  easy  solution.  We  feel,  however,  clear  that 
the  levy  of  the  execution  in  this  case  did  not  have  the  eifect 
of  prolonging  the  lien  of  the  judgment  beyond  the  period 
limited  by  the  statute  ;  and  if  the  levy  operated  as  a  lien,  that 
it  expired  with  the  lien  of  the  judgment.  That  being  so,  then 
neither  the  judgment,  the  levy,  nor  the  purchase  by  Smith, 
was  a  lien  on  the  premises,  when  Tenney  became  a  purchaser. 

It  is  apparent  that  as  A.  W.  Pitts  had  sold  the  property 
about  two  years  before  Howe,  Whitaker  &  Co.  recovered 
their  judgment,  it  could  not  become  a  lien  on  it.  We  find  no 
evidence  that  the  sale  to  D.  M.  Pitts  was  fraudulent,  nor  is 
that  ground  urged  in  argument.  And  even  if  they,  as  judg- 
ment creditors,  would  have  had  the  right  to  redeem  from  the 
levy,  had  it  been  a  valid  and  subsisting  lien,  still,  as  it  was 
not,  they  can  claim  no  right  through,  or  by  reason  of,  that 
levy,  after  the  termination  of  the  lien  of  the  judgment.  As 
the  levy  depended  upon  the  judgment  under  which  it  was 
made,  and  the  right  of  the  junior  judgment  creditors  to  redeem 
depended  upon  the  levy,  when  the  judgment  lien  terminated, 
the  others  came  to  an  end  with  it. 

It  then  follows  that  they  constituted  no  "  lien,  claim  or 
incumbrance"  on  the  property,  at  the  time  Tenney  purchased, 
and  that  it  does  not  matter  whether  appellee  had  notice  of 
their  existence.  The  decree  of  the  court  below  must  be 
affirmed. 

Decree  affirmed. 


CASES 


IN   THE 


SUPREME  COURT  OF  ILLINOIS. 


SECOND     GKAND    DIVISION 


JANUARY    TERM,    1870. 


George  Hessler 

V. 

The  Drainage  Commissioners. 


1.  Taxation — upon  whom  the  power  may  be  conferred.  Under  our  State 
constitution  the  right  of  taxation  in  no  form  can  be  granted  by  the  general 
assembly  to  private  persons  or  to  private  corporations. 

2.  Same — and  herein,  what  constitutes  a  private  corporation.  The  act  of 
the  15th  of  February,  1855,  authorizing  the  drainage  of  wet  lands  in  certain 
townships  of  Cook  county,  and  constituting  certain  persons  therein  named 
a  body  politic  and  corporate  by  the  name  and  style  of  The  Drainage  Com- 
missioners, was  never  submitted  to  a  vote  of  the  people  to  be  affected  by 
it,  but  the  sole  charter  of  the  authority  thereby  conferred  is  the  act  itself. 
And  although  the  object  of  the  corporation,  when  accomplished,  would  be 
a  public  benefit,  yet  the  corporation  itself,  in  its  composition  and  manage- 
ment, is  strictly  private. 
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3.  And  so  much  of  the  act  as  undertakes  to  confer  upon  the  commis- 
sioners the  power  to  levy  a  tax,  under  the  name  of  assessments,  upon  lands 
within  the  designated  districts,  to  carry  out  the  objects  of  the  corporation, 
is  in  violation  of  section  5,  of  article  9,  of  the  constitution,  the  commis- 
sioners not  being  "corporate  authorities"  of  the  district  to  be  affected  by 
their  action,  and  the  corporation  being  merely  a  private  corporation. 

4.  Same — consent  of  the  people  essential.  Although  several  towns  may 
be  united  in  one  district  for  the  special  purpose  of  establishing  and  main- 
taining certain  designated  improvements,  and  the  corporate  authority  of 
the  district  so  created,  in  respect  to  the  object  of  its  creation,  may  be  vested 
in  commissioners  specially  created  for  the  purpose,  and  in  whom  the  power 
may  be  vested  of  assessing  and  collecting  taxes  for  the  special  corporate 
purposes  within  the  new  corporate  district,  yet  a  local  burden  of  that 
character  cannot  be  imposed  upon  the  people  of  the  district  so  created, 
without  their  consent. 

5.  "Corporate  authorities" — who  constitute.  By  the  term  "corpo- 
rate authorities,"  as  used  in  the  constitution,  must  be  understood  those 
municipal  officers  who  are  either  directly  elected  by  the  population  to 
be  taxed,  or  appointed  in  some  mode  to  which  they  have  given  their  assent. 

6.  Eminent  domain — of  its  application.  The  doctrine  of  eminent 
domain  is  strictly  applicable  only  to  the  condemnation  of  property,  and 
not  to  the  levy  of  a  tax. 

7.  Where  the  legislature  incorporated  a  company  whose  object  was  to 
drain  certain  districts  of  wet  lands,  the  attempt  to  give  to  such  corporation, 
which  was  a  mere  private  corporation,  the  power  to  levy  a  tax,  under  the 
name  of  assessments,  upon  the  lands  deemed  by  the  corporators  to  be 
benefited  by  the  proposed  improvement,  could  not  properly  be  referred  to 
the  doctrine  of  eminent  domain,  because  the  just  compensation  required  to 
be  made,  in  the  exercise  of  that  right,  must  be  determined  by  some  impar- 
tial agency,  and  not  by  those  interested  thereby  in  replenishing  their  own 
treasury. 

Writ  of  Error  to  the  County  Court  of  Cook  county. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Scoville,  Bailey  &  Brawley,  for  the  plaintiff  in 
error. 

This  was  a  proceeding  in  the  County  Court  of  Cook 
county,  for  a  judgment  against  certain  land  belonging  to 
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George  Hessler,  for  the  non-payment  of  an  assessment  levied 
for  the  drainage  of  wet  lands  in  various  townships  in  said 
county,  under  an  act  of  the  general  assembly,  entitled  "  An 
act  authorizing  the  Drainage  of  Wet  Lands  in  Townships  41 
and  42,  in  ranges  13  and  14  East,  and  Sections  1,  2,  11  and 
12,  in  Township  40  of  .Range  13,  and  to  incorporate  the 
Drainage  Commissioners  for  that  purpose,"  approved  Feb- 
ruary 15,  1855. 

We  contend  that  such  assessment  is  a  tax,  which  the  legis- 
lature have  no  power  to  authorize  to  be  levied  by  a  mere  pri- 
vate corporation.  The  Drainage  Commissioners,  upon  whom 
the  power  is  attempted  to  be  conferred  by  the  act  in  question, 
to  levy  a  tax,  are  not  such  "  corporate  authorities  "  as  can  be 
invested,  under  our  constitution,  with  such  a  power.  The 
case  of  Harward  et  al.  v.  St.  Clair  and  Monroe  Levee  and 
Drainage  Co.  51  111.  130,  is  decisive  of  this  case. 

Mr.  H.  B.  Httrd,  for  the  defendants  in  error. 

If  this  assessment  can  be  considered  a  tax,  I  concede  the 
law  to  be  unconstitutional. 

An  assessment  is  not  a  tax  when  made  for  benefits  bestowed 
by  the  improvement  for  which  it  is  levied.  Canal  Trustees  v. 
City  of  Chicago,  12  111.  406  ;  Ottawa  v.  Free  Church,  20 
111.  423;  Wright  v.  City  of  Chicago,  46  111.  44;  Beeves  v. 
Treasurer,  etc.  8  Ohio,  333 ;  Higgins  v.  City  of  Chicago,  18 
111.  276 ;   City  of  Chicago  v.  Colly,  20  111.  614. 

"  An  assessment  is  not  a  legitimate  tax,  but  an  equation 
between  burden  and  benefit."  Wright  v.  City  of  Chicago, 
46  111.  44. 

Sec.  5,  Art.  9,  of  the  constitution  applies  to  taxes  for  corpo- 
rate purposes  only,  and  contains  both  the  authority  for,  and 
the  limitations  upon,  the  exercise  of  the  taxing  power  by  cor- 
porate authorities. 

The  taking  of  private  property  for  public  improvements, 
either  directly,  by  condemnation,  or  indirectly,  by  assessment 
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for  benefits,  is  sustainable  only  upon  the  right  of  "  eminent 
domain."  Wright  v.  City  of  Chicago,  46  111.  44 ;  Riggins 
v.  City  of  Chicago,  18  111.  276 ;  City  of  Chicago  v.  Lamed, 
34  111.  203 ;  Beeves  v.  The  Treasurer,  etc.  8  Ohio,  333. 

The  legislature  is  not  circumscribed  in  the  choice  of  its 
agents,  in  the  exercise  of  this  right,  even  in  cases  where  ben- 
efits are  assessed. 

Hence  it  may  and  does  employ  private  as  well  as  public 
corporations  ;  or  it  may  do  it  directly,  through  its  own  agents, 
as  commissioners. 

The  various  statutes  authorizing  railroad  companies  to  con- 
demn a  right  of  way,  and  to  deduct  benefits  from  damages, 
all  rest  upon  this  right  of  eminent  domain,  and  provide  for 
taking  private  property  for  public  uses,  upon  compensation, 
and  for  compensation  in  "  benefits,"  and  all  through  private 
corporations.  Gross'  Statutes,  Railroad,  Chap.  86,  p.  541, 
Sec.  53  ;  Right  of  Way,  Gross'  Statutes,  Chap.  92,  p.  657, 
Sec.  1,  11. 

An  act  which  provides  that  in  the  assessment  of  damages, 
etc.,  an  allowance  may  be  made  for  the  benefit  resulting  to 
the  complainant  from  the  construction  of  the  improvement,  is 
not  unconstitutional.  Alton  <&  Sangamon  R.  R.  Co.  v.  Car- 
penter, 14  111.  190 ;  Mclntyre  v.  The  State,  5  Blackf.  385 ; 
The  State  v.  Brackner,  8  Blackf.  246 ;  Indiana  C  R.  Co.  v. 
Hunter,  8  Inch  75 ;    Vanblaricum  v.  The  State,  7  Blackf.  209. 

When  it  is  admitted  that  an  assessment  for  benefits  is  not  a 
tax,  then  the  legislature  is  left  absolutely  free,  as  to  the  agen- 
cies it  shall  use,  provided  due  care  is  taken  to  secure  impar- 
tiality. Gilmer  v.  Lime  Point,  18  Cal.  229 ;  Reeves  v. 
Treasurer,  etc.  8  Ohio,  333. 

In  Indiana,  there  is  a  general  law  authorizing  the  forma- 
tion of  companies  to  drain  lands  and  assess  benefits.  Eel, 
etc.  Association  v.  Topp,  16  Ind.  242 ;  1  R.  L.  Ind.  1860, 
p.  303. 

In  Massachusetts,  meadows,  swamps,  and  low  lands  may 
be  assessed  among  the  proprietors,  for  the  expense  of  draining 


1870.]  Hessler  v.  Drainage  Commissioners.  109 

Brief  for  the  defendants  in  error. 

same,  without  reference  to  any  political  district,  and  in  pro- 
portion to  the  benefits.     R.  S.  of  Mass.  673. 

In  Connecticut,  the  same  power  is  given  by  statute  to  com- 
missioners, for  draining  marshy  lands.  /Statute  of  Conn., 
Ed.  of  1839,  p.  544. 

In  North  Carolina,  Revised  Code  of  1854,  Chap.  40,  p. 
254,  commissioners  appointed  by  court. 

Louisiana — drainage  companies  provided  for.  Ranney  v. 
Birthe  et  al.,  15  La.  A.  E.  343. 

In  the  case  of  Gilmer  v.  Lime  Point,  the  court  sav :  "  The 
objects  for  which  this  right  is  most  commonly  exercised  are 
public  roads,  streets,  turnpikes,  railroads,  and  canals ;  and  in 
a  large  majority  of  these  cases,  the  works  are  to  be  con- 
structed and  owned,  not  by  the  State,  but  by  some  municipal 
or  other  corporation,  just  as  the  fort  in  this  case  is  to  be  con- 
structed and  owned  by  the  United  States.  If  the  use  for 
which  the  property  is  taken  be  to  satisfy  a  great  public  want, 
or  public  exigency,  it  is  a  public  use,  and  the  State  is  not  lim- 
ited to  any  given  mode  of  applying  that  property,  to  satisfy 
the  want  or  to  meet  the  exigency.  It  may  itself  make  the 
application,  or  it  may  make  it  through  the  instrumentality  of 
others.  It  is  not  important  whether  the  corporation,  through 
whose  instrumentality  the  object  is  to  be  attained,  be  a  domes- 
tic or  foreign  corporation.  Varrich  v.. Smith,  3  Paige,  45; 
B.  R.  Co.  v.  Dams,  2  Dev.  and  Bat.  451;  2  Gibb's  447; 
2  Kent's  Com.  339;  Morris  G.  and  B.  Go.  v.  Townsend,  24 
Barb.  665." 

"  In  determining  whether  the  exercise  of  the  power  be 
called  for,  in  any  given  case,  it  is  held  by  many  authorities 
of  great  weight,  that  the  legislature  is  the  exclusive  judoe 
of  the  public  necessity  or  advantage.  Com.  v.  Breed,  4  Pick. 
483  ;  Spring  v.  Russell,  7  Greenl.  272 ;  6  Pick.  10  ;  23  Pick. 
395  ;  3  Paige,  73  ;  4  Hill,  151 ;  24  Barb.  665  ;  19  Law  R.  248, 
253 — where  the  whole  subject  is  discussed  with  much  learning 
and  ability." 
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Perhaps  the  best  summary  of  the  law,  upon  this  point, 
may  be  found  in  Sedgwick  on  Statutory  and  Constitutional 
Law,  pp.  517,  518,  in  which  "  draining  swamps  and  marshes" 
is  mentioned  as  coming  within  the  exercise  of  this  power  of 
eminent  domain,  and  that  it  may  be  exercised  directly,  or 
through  private  corporations. 

This  case  is  clearly  distinguishable  from  that  of  Ilarward 
et  al.  v.  St.  Clair  and  Monroe  Levee  and  Drainage  Co.  In 
that  case,  those  authorized  to  levy  the  tax  had  a  private 
pecuniary  interest,  which  the  authorities  prescribed  in  this 
act  do  not  possess. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  writ  of  error  to  the  County  Court  of  Cook 
county,  sued  out  by  George  Hessler,  to  reverse  a  judgment 
rendered  by  that  court  in  favor  of  a  corporation  styled  "  The 
Drainage  Commissioners,"  against  the  land  of  the  plaintiff 
in  error. 

It  appears  the  general  assembly  of  this  State,  on  the 
fifteenth  of  February,  1855,  passed  an  act  authorizing  the 
drainage  of  wet  lands  in  certain  townships  of  Cook  county, 
and  constituted  certain  persons  therein  named  a  body  politic 
and  corporate,  by  the  name  and  style  of  "  The  Drainage 
Commissioners,"  and  by  that  name  to  have  succession,  with 
power  to  contract  and  be  contracted  with,  to  sue  and  be  sued, 
and  plead  and  be  impleaded,  and  were  fully  invested  with  all 
the  powers  which  might  be  needful  to  carry  into  effect  all  the 
purposes  and  objects  of  the  act,  whether  specified  or  not. 

The  corporation  is  authorized  to  construct  and  alter  ditches 
and  embankments,  culverts,  bridges,  and  roads,  and  to  main- 
tain and  keep  the  same  in  repair  over,  through,  and  across 
any  land  lying  in  the  designated  townships,  and  under,  over, 
and  across  any  public  road,  railroad,  or  plank  road,  which 
were  or  might  be  constructed  in  those  townships,  and  to 


1870.]  Hessler  v.  Drainage  Commissioners.  Ill 

Opinion  of  the  Court. 

appropriate  all  the  necessary  land,  stone,  timber,  and  materi- 
als of  every  kind  needful  therefor,  and  for  their  maintenance 
and  repair. 

When  a  particular  work  was  determined  on,  the  commis- 
sioners, from  their  own  body,  appointed  appraisers  of  the 
damages  to  the  owners  of  the  land  over  which  the  work 
might  be  projected,  less  the  benefit  occasioned  by  the  con- 
struction. The  expense  attending  the  construction,  and  costs 
incurred  on  account  thereof,  were  to  be  assessed  upon  the 
lands  benefited  thereby,  and  the  commissioners  themselves 
were  to  make  the  assessment,  in  writing,  without  oath.  The 
assessments  were  made  a  lien  upon  the  land,  and  on  failure 
to  pay  them,  an  action  in  personam,  or  in  rem,  might  be 
brought  against  the  delinquent.  If  the  proceedings  were  in 
rem,  then  the  lands  were  to  be  offered  for  sale  by  the  sheriff, 
and  if,  at  the  close  of  the  sale,  any  of  the  lands  remain 
unsold,  the  sheriff  is  authorized  to  sell  the  same  to  "  The 
Drainage  Commissioners"  for  the  amount  of  the  judgment 
and  costs,  at  the  option  of  the  commissioners ;  and  power  is 
conferred  on  the  commissioners  to  take  and  hold  such  lands, 
and  sell  and  convey  the  same. 

Power  is  conferred  to  borrow  money  to  carry  on  the  work 
determined  on,  until  the  assessments  shall  be  collected  to  pay 
the  same.  The  judge  of  the  county  court  of  Cook  county  is 
authorized  to  fill  vacancies  that  may  occur  in  the  board,  and 
the  charter  is  perpetual. 

Several  amendments  were  made  to  this  act,  which  it  is 
not  necessary  to  notice,  as  by  no  process  of  reasoning,  or 
argument,  can  the  original  act  be  sustained,  keeping  in  view 
the  provisions  of  our  State  constitution,  in  force  at  the  time 
of  the  passage  of  this  act. 

The  corporation  created,  is  strictly  a  private  corporation, 
and  to  which  has  been  confided  the  power  of  taxation  to  an 
unlimited  extent,  under  the  name  of  assessments. 

The  plaintiff  in  error  attacks  the  act  in  question  as  one  not 
within  the  constitutional  competency  of  the  general  assembly 
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to  enact,  and  refers  to  the  case  of  Harward  et  al.  v.  The  St. 
Clair  and  Monroe  Levee  and  Drainage  Company,  51  111.  130, 
to  sustain  him  on  the  point. 

The  defendants  in  error  insist  there  is  a  great  difference  in 
the  cases;  that  the  Levee  and  Drainage  Company  of  St. 
Clair  and  Monroe  counties  was  a  private  corporation,  with 
power  to  perpetuate  itself;  to  take  and  hold  property  by  gift, 
purchase,  or  otherwise,  to  the  amount  of  one  hundred  thousand 
dollars ;  to  sell  and  convey  the  same ;  to  borrow  not  exceed- 
ing twenty-h' ve  thousand  dollars  at  one  time ;  to  issue  bonds 
and  secure  their  payment  by  mortgages,  and  to  levy  an  annual 
tax  of  twenty  thousand  dollars  for  the  purpose  of  constructing 
levees.  The  tax  to  be  levied  at  the  option  of  the  company; 
no  hearing  given  and  no  appeal  allowed. 

Comparing  the  act  in  question  with  the  one  quoted,  we 
perceive  but  slight  difference  between  them,  so  far  as  the 
principle  involved  is  concerned,  and  that  is  this :  That  under 
our  State  constitution,  the  right  of  taxation  in  no  form  can  be 
granted  by  the  general  assembly  to  private  persons,  or  to 
private  corporations.  That  "The  Drainage  Commissioners" 
are  a  private  corporation,  cannot  be  denied.  Nothing  they 
are  empowered  to  do  concerns  the  general  public,  all  their 
franchises  being  confined  to  a  very  restricted  locality.  No 
person,  beyond  that  locality,  has  any  interest  in  any  act  to  be 
by  them  performed.  This  being  so,  the  whole  argument  and 
reasoning  of  the  case  cited,  applies  with  force  and  propriety 
to  the  act  in  question.  It  is  even  more  objectionable  than  the 
St.  Clair  and  Monroe  county  levee  act,  for  while  that  limits 
the  taxation  to  be  imposed  by  the  corporation  to  twenty 
thousand  dollars  annually,  the  amount  of  assessments  is 
unlimited  by  this  act,  and  it  is  imposed  by  the  corporation 
itself,  on  their  own  judgments,  and  not  under  the  sanction 
of  an  oath.  As  was  said  in  Harward's  case,  although  the 
objects  of  this  corporation  might  be,  when  accomplished,  a 
public  benefit,  yet  the  corporation  itself,  in  its  composition 
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and  management,  is  strictly  private.  The  public,  or  the  per- 
sons to  be  taxed,  have  no  more  voice  in  its  control  than  they 
have  in  the  management  of  our  railroads  and  banks. 

To  enforce  the  payment  of  these  assessments,  levied  by  the 
corporation  itself,  without  the  sanction  of  an  oath,  the  real 
estate  supposed  to  be  benefited  by  the  proposed  work,  may 
be  sold,  and  this  without  rendering  any  account,  or  incurring 
any  kind  of  responsibility,  either  to  the  person  who  pays  the 
assessment,  or  to  any  others;  and  these  powers  and  privileges 
are  conferred  without  any  limitation  of  time. 

The  act  in  question  was  never  in  any  mode  submitted  to  a 
vote  of  the  inhabitants  of  the  district  embraced  in  the  bill, 
and  the  property  holders  who  are  to  be  taxed,  have  no  voice 
in  the  control  of  the  company,  the  selection  of  its  officers,  or 
the  imposition  of  a  tax. 

These  quotations  from  the  opinion  in  Harward's  case  are 
precisely  applicable  to  the  case  now  before  us,  and  if,  in  the 
case  cited,  section  5  of  article  9,  of  the  constitution  of  the 
State  was  departed  from,  equally  so  has  it  been  in  this  case, 
though  the  term  assessment  is  given  to  the  imposition  of  the 
burden,  neither  having  been  made  by  the  corporate  authori- 
ties of  the  district,  nor  made  for  corporate  purposes.  By 
the  term  "corporate  authorities"  must  be  understood  those 
municipal  officers  who  are  either  directly  elected  by  the  popu- 
lation to  be  taxed,  or  appointed  in  some  mode  to  which  they 
have  given  their  assent.     Ibid  136. 

In  disposing  of  the  case  of  The  People  ex  rel.  John  11. 
Wilson  et  al.  South  Park  Commissioners  v.  Salomon,  County 
Clerk  of  Cook  county,  51  111.  37,  it  was  held  that  several 
towns  might  be  united  in  one  district  for  the  special  purpose 
of  establishing  and  maintaining  a  public  park,  and  the  corpo- 
rate authority  of  the  district  so  created,  in  respect  to  the 
object  of  its  creation,  might  be  vested  in  commissioners 
specially  created  for  the  purpose,  and  in  whom  the  powrer 
may  be  vested  of  assessing  and  collecting  taxes  for  the  special 
corporate  purpose  within  the  new  corporate  district,  but  a 
8 — 53rd  III. 
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local  burden  of  that  character  could  not  be  imposed  upon  the 
people  of  the  district  so  created,  without  their  consent.  This 
is  the  doctrine  of  this  court,  and  the  case  before  us  is  not 
within  it,  as  the  act  in  question  has  never  received  the  assent 
of  the  people. 

The  defendants  in  error,  however,  insist  that  the  act  may 
be  regarded  as  an  exercise  by  the  legislature  of  the  right  of 
eminent  domain.  The  same  point  was  made  in  Harward's 
case,  supra,  and  in  answer  to  it,  it  was  said,  this  court  has  been 
inclined  to  refer  to  the  right  of  eminent  domain  the  power 
of  municipal  corporations  to  make  special  assessments  for 
local  improvements,  and,  it  is  urged,  this  is  only  a  power  of 
the  same  character,  but.  it  was  in  vain  to  attempt  a  justifica- 
tion of  that  act  on  that  ground.  A  just  compensation  for  the 
property  taken  is  made  by  the  constitution  an  indispensable 
requisite  to  the  exercise  of  this  power,  and  what  shall  be  a 
just  compensation  can  be  determined  only  by  some  impartial 
agency. 

By  that  act,  as  by  the  one  in  question,  the  very  persons  who 
levy  the  tax  for  the  benefit  of  their  own  treasury,  are  the 
persons  who  decide  upon  the  extent  of  the  benefits  to  be  con- 
ferred upon  each  parcel  of  land,  and  thus  determine  in  their 
own  discretion,  the  amount  which  each  land  owner  is  to  pay. 

We  are  not  able  to  perceive  any  essential  difference 
between  this  case  and  Harward's  case. 

In  neither  act  has  the  constitutional  limitation  been 
observed,  and  to  persons  unknown  to  the  people,  and  pos- 
sessed of  no  corporate  authority,  has  a  power  been  confided, 
for  the  due  exercise  of  which  there  is  no  responsibility,  and 
if  permitted,  may  work  wide-spread  injury. 

However  beneficial  these  ditches  may  be,  as  drains,  some 
other  mode  consonant  to  the  constitution  must  be  adopted  for 
their  construction,  and  that  mode  is  pointed  out  by  this  court 
in  Harward's  case,  supra.  Believing  it  was  not  competent  for 
the  general  assembly,  having  our  constitution  in  view,  to  pass 
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the  law  in  question,  we  must  hold  it  invalid,  and  not  con- 
ferring upon  the  defendants  in  error  the  powers  they  have 
assumed,  and  must  reverse  the  judgment  of  the  county  court. 

Judgment  reversed* 


Chicago  &  Alton  Railroad  Company 

v. 
Sylvester  J.  Fears. 


Contributors  negligence.  In  an  action  against  a  railroad  company, 
to  recover  for  injuries  received  by  the  plaintiff's  wagon  coming  in  collision 
with  a  passing  train,  it  appears  the  plaintiff  was  approaching  a  railroad  cros- 
sing with  his  wagon  and  team,  and  when  at  a  distance  of  thirty  yards  from 
the  crossing,  he  saw  the  smoke  of  the  locomotive  of  the  approaching  train ; 
could  have  stopped  before  reaching  the  track,  but  did  not  check  the  speed 
of  his  horses  until  he  reached  the  track,  when  the  pole  of  his  wagon  struck 
the  train,  or  was  struck  by  the  train,  and  the  wagon  was  overturned: 
Held,  that  the  plaintiff  was  guilty  of  such  recklessness  that  he  could  not 
recover,  even  though  the  bell  upon  the  locomotive  was  not  rung  or  the 
whistle  sounded. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the 
Hon.  Charles  T>.  Hodges,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Sylvester  J. 
Fears  against  the  Chicago  &  Alton  Railroad  company  to  re- 
cover for  injuries  resulting  to  the  person  and  property  of  the 

*Foster  et  al.  v.  The  Drainage  Commissioners. 

Writ  of  error  to  the  County  Court  of  Cook  County. 

Mr.  Roger  S.  Greene,  for  the  plaintiffs  in  error. 

Mr.  H.  B.  Hurd,  for  the  defendants  in  error. 

Breese,  C.  J.    This  case  is,  in  all  material  respects,  identical  with  the 

preceding,  and  is  decided  in  the  same  way. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 
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plaintiff,  by  the  alleged  negligence  of  the  defendants.  The 
jury  returned  a  verdict  for  the  plaintiff,  upon  which  judgment 
was  entered,  and  to  reverse  said  judgment  defendants  appeal 
to  this  court. 

Mr.  A.  ~W.  Church,  for  the  appellants. 

Mr.  James  "W.  English,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  verdict  in  this  case  is  clearly  against  the  evidence. 
The  injury  to  the  plaintiff  and  to  his  property  is  attributable 
solely  to  his  own  gross  negligence.  He  himself  testifies  he 
knew  the  train  was  coming,  saw  the  smoke  of  the  locomotive 
when  he  was  thirty  yards  from  the  crossing,  could  have 
stopped  before  he  reached  the  track,  and  did  stop  just  as  he 
reached  the  track,  but  not  till  the  pole  of  his  wagon  and  one 
of  the  cars  came  in  collision.  This  overturned  his  wagon  and 
threw  him  out.  This  is  his  own  testimony.  It  appears  by 
the  testimony  of  other  witnesses  that  one  car  had  passed  the 
crossing,  and  it  was  the  second  car  that  came  in  collision  with 
the  wagon,  the  team  at  the  time  running  backward.  It 
further  appears  the  plaintiff  stated  at  the  time,  that  he  saw  the 
train  coming,  but  thought  he  could  cross,  and  it  was  his  own 
fault.  The  injury  was  the  result  of  a  reckless  attempt  to 
cross  the  road,  with  full  knowledge  of  the  approaching  train, 
and  a  failure  to  check  the  speed  of  the  horses  in  time  to  pre- 
vent the  pole  of  the  wagon  from  striking  or  being  struck  by 
•  the  train.  The  evidence  is  conflicting  as  to  whether  the  bell 
was  rung  or  whistle  sounded,  but  admitting  this  was  not  done, 
the  plaintiff  was  fully  apprised  of  what  the  bell  or  whistle 
wTould  have  told  him,  to  wit :  that  the  train  was  at  hand.  He 
chose  to  try  a  race  with  it,  and  was  beaten,  and  must  bear  the 
consequences  of  his  own  reckless  folly. 

Judgment  reversed. 
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John  F,  Peitchard 

V. 

George  Keefer. 


Principal  and  agent — how  far  the  former  is  liable  for  tlw  unauthorized 
acts  of  the  latter.  Where  a  city  ordinance  authorized  the  Mayor,  by  proc- 
lamation, to  order  all  persons  within  the  city  limits  to  confine  or  securely 
muzzle  their  dogs,  and  the  city  marshal,  to  carry  into  effect  the  provisions 
of  the  ordinance,  under  the  Mayor's  proclamation,  employed  an  agent 
directing  him  to  destroy  all  dogs  found  running  at  large  and  not  properly 
muzzled  :  Held,  the  marshal  would  not  be  liable  for  the  wanton,  willful  or 
negligent  act  of  such  agent  in  killing  a  dog  not  within  the  terms  of  the 
ordinance  and  proclamation. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cullom,  Zane  &  Marcy,  for  the  appellant. 

Messrs.  Prickett  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace  of  Sangamon  county,  by  appellant,  to  recover  the  value 
of  a  dog,  from  appellee.  An  appeal  was  taken  to  the  circuit 
court,  where  a  trial  was  had,  resulting  in  favor  of  defendant 
below,  from  which  the  case  is  appealed  to  this  court. 

It  appears  that  defendant  below  was  the  marshal  for 
the  city  of  Springfield,  and  employed  one  John  Bell, 
and  directed  him  to  shoot  dogs  running  at  large  in  the  city 
without  being  muzzled ;  that  while  so  engaged  he  shot 
appellant's  dog ;  that  Bell  stood  in  the  street  and  shot  toward 
appellant's  house  and  killed  his  dog,  which  was  at  the  time 
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in  his  door  yard.  The  gate  was  shut  and  the  yard  enclosed 
by  a  good  picket  fence.  Bell  claimed  that  he  shot  at  another 
dog  in  the  street  and  did  not  intend  to  shoot  plaintiff's 
animal ;  that  there  was  found  a  number  of  buckshot  in  the 
dog  and  several  in  the  fence  ;  that  the  dog  shot  at  in  the 
street  did  not  belong  to  appellant  and  was  at  large  without 
a  muzzle ;  that  the  animal  killed  was  a  good  watch  and  rat 
dog,  worth  fifty  dollars. 

Appellee  read  in  evidence  portions  of  an  ordinance  adopted 
by  the  city,  which  authorized  and  required  the  Mayor,  when 
danger  should  exist  from  hydrophobia,  to  issue  his  proclama- 
tion requiring  all  persons  to  restrain  their  dogs  from  running 
at  large,  or  to  be  securely  muzzled,  and  requiring  the  city 
marshal,  on  the  proclamation  being  issued,  to  have  all  dogs 
running  at  large  without  being  muzzled,  destroyed. 

A  stipulation  was  entered  into  by  the  parties  as  follows  : 
"  The  parties  hereby  stipulate  that  the  following  proclama- 
tion of  the  Mayor  of  the  city  of  Springfield,  and  the  ordinance 
of  said  city,  may  be  taken  and  considered  as  a  part  of  the 
bill  of  exceptions  in  said  cause ;  that  the  same  were  pub- 
lished as  required  by  the  ordinances  of  said  city;  that  the  dog 
in  question  was  at  large  in  plaintiff's  door  yard,  without  a 
muzzle  ;  that  the  same  was  surrounded  by  a  good  picket  fence, 
and  the  gates  were  closed  at  the  time  he  shot." 

MAYOR'S  PROCLAMATION. 

"  Whereas,  by  section  third  of  an  ordinance  in  relation  to 
dogs,  it  is  made  the  duty  of  the  Mayor,  in  case  of  danger 
from  hydrophobia,  to  issue  his  proclamation  requiring  all  per- 
sons within  the  city  limits  to  confine  or  securely  muzzle  their 
dogs ;  and  whereas,  it  has  been  satisfactorily  shown  that 
hydrophobia  actually  exists  in  our  midst^  and  the  lives  of  our 
people  are  in  great  peril  on  account  of  the  presence  of  this 
disease ; 

"  Now,  therefore,  I,  N".  M.  Broadwell,  Mayor  of  the  city  of 
Springfield,  do  hereby  issue  this,  my  proclamation,  calling 
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upon  and  requiring  all  owners  of  dogs  within  this  city,  to 
immediately  confine  their  dogs,  or  securely  muzzle  them  with 
a  wire  muzzle,  and  continue  such  guards  against  the  spread  of 
hydrophobia  until  otherwise  ordered ;  hereby  warning  all 
persons  who  neglect  the  observance  of  the  law  in  this  regard, 
that  all  dogs  found  at  large  without  muzzles  will  be  instantly 
killed. 

"Done  at  the  Mayor's  office,  this,  the  30th  day  of  April, 
A.  D.  1869." 

The  following  section  of  the  ordinance  referred  to  in  the  stip- 
ulation, is  that  under  which  the  Mayor  issued  his  proclama- 
tion, and  under  which  the  marshal  employed  Bell : 

"  Sec.  3.  When  danger  of  hydrophobia  may  be  deemed  to 
exist  in  or  near  the  city,  the  Mayor  or  city  council  may,  by 
proclamation,  or  by  notice  in  the  daily  newspapers  of  the  city, 
or  by  printed  hand  bills,  require  all  persons  to  confine  all 
dogs,  or  securely  muzzle  them  with  a  wire  muzzle,  for  such 
time  as  may  be  designated  in  such  proclamation  or  notice,  or 
until  otherwise  ordered  ;  all  dogs  found  running  at  large  in 
the  city,  contrary  to  the  provisions  of  this  ordinance,  whether 
owned  or  kept  within  or  without  the  city,  shall  be  destroyed 
by  the  marshal  or  any  policeman,  and  the  owner  or  keeper  of 
any  such  dog  who  shall  knowingly  permit  the  same  to  run  at 
large,  contrary  to  the  provisions  of  this  section,  shall  be  subject 
to  a  penalty  of  not  less  than  five  dollars." 

So  far  as  we  can  discover,  from  the  evidence  in  this  case, 
there  is  nothing  to  charge  appellee  in  an  action  of  trespass  in 
the  killing  of  this  dog.  He  only  directed  Bell  to  kill  dogs 
found  running  at  large  in  the  city  without  being  muzzled,  as 
directed  by  the  Mayor's  proclamation.  He  gave  no  direction 
to  kill  this  dog,  or  dogs  generally  which  were  confined  and 
not  running  at  large.  How  he  could  be  held  liable  for  the 
trespasses  of  Bell,  perpetrated  without  the  direction  or  sanction 
of  appellee,  we  are  at  a  loss  to  perceive.     Had  he  advised  or 
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encouraged  the  act,  then  he  would  have  been  liable  as  a  tres- 
passer, but  until  connected  with  the  act  in  some  mode,  he  can 
not  be  liable  in  trespass. 

Nor  are  there  any  circumstances  showing  that  appellee  was 
guilty  of  any  neglect  of  duty  that  would  have  rendered  him 
liable  in  an  action  on  the  case,  even  if  a  justice  of  the  peace  had 
jurisdiction  in  that  form  of  action.  He  employed  Bell  to 
carry  into  effect  the  ordinance  under  the  Mayor's  proclama- 
tion, and  if  lie  wantonly,  willfully  or  negligently  killed  appel- 
lant's dog,  appellee  should  not  be  held  liable  if  he  did  his 
duty.  Unless  appellant's  dog  had  been  at  large  when  killed, 
the  question  cannot  arise  whether  the  ordinance  and  procla- 
mation conferred  power  to  kill  such  animals.  Had  the  dog 
been  within  the  terms  of  the  ordinance  and  proclamation,  then 
their  constitutionality  would  have  arisen,  but  it  does  not  on 
this  record.  The  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 


Anthony  S.  Seely  et  al. 

v. 

Samuel  Wells. 


1.  Evidence — certificate  of  register  of  land  office.  The  official  certificate 
of  the  register  of  any  land  office  of  the  United  States,  to  any  fact  or  matter 
on  record  in  his  office,  is  made  evidence  in  any  court  in  this  State,  and  is 
made  competent  to  prove  the  fact  so  certified. 

2.  Same — certified  copies  from  general  land  office.  The  exemplification  of 
the  books  and  records  of  the  general  land  office  of  the  United  States,  certi- 
fied under  the  seal  of  that  office,  is  evidence  in  our  courts,  on  the  general 
principles  of  evidence. 

Writ  of  error  to  the  Circuit  Court  of  Greene  county  ; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 
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This  was  an  action  of  ejectment,  brought  by  Anthony  S. 
Seely  and  Hiram  Parr,  against  Samuel  Wells,  to  obtain  pos- 
session of  a  certain  tract  of  land  in  Greene  county.  It  is  stipu- 
lated that  on  the  trial  the  plaintiffs,  to  sustain  their  case,  pro- 
duced a  certificate  of  entry  of  the  tract  of  land  in  controversy, 
made  by  one  John  W.  Davis,  on  the  sixth  of  March,  1867,  and 
signed  by  William  F.  Elkin,  Register  of  the  Land  Office  at 
Springfield,  State  of  Illinois,  the  hand  writing  of  whom  was 
proven  by  the  plaintiffs.  Also,  that  plaintiffs  offered  in  evi- 
dence, without  objection,  a  deed  to  the  land  from  Davis  to  the 
plaintiffs.  That  the  defendant  then  offered  in  evidence, 
against  the  objection  of  the  plaintiffs,  certain  certificates  of  the 
register  of  the  land  office  at  Springfield,  of  matters  appearing 
of  record  in  that  office,  and  also  certain  transcripts  of  records 
and  certificates  from  the  general  land  office  at  Washington 
city,  certified  to  and  signed  by  James  S.  Wilson,  under  the 
seal  of  the  IT.  S.  General  Land  Office,  from  which  evidence  of 
the  defendant,  it  appears  that  prior  to  the  entry  of  the  land 
in  question  by  Davis,  the  plaintiffs'  grantor,  the  county  com- 
missioners of  Greene  county,  Illinois,  had  selected  the  lands 
for  school  purposes,  which  selection  was  approved  by  the 
treasury  department  of  the  United  States,  March  1,  1827,  and 
that  the  entry  of  Davis  was,  in  May,  1867,  canceled  and  vaca- 
ted, by  order  of  the  commissioner  of  the  general  land  office, 
because  the  grant  of  lands  to  the  State  of  Illinois,  for  sup- 
port of  schools,  had  been  so  approved.  Under  this  evidence, 
the  court  below  found  for  the  defendant,  and  entered  judgment 
accordingly.  And  to  reverse  this  judgment,  the  plaintiffs 
sued  out  this  writ  of  error,  and  assign  for  error,  the  admission 
in  evidence  on  behalf  of  defendant,  of  the  certificates  of  the 
register  at  Springfield,  and  the  certificates  of  the  commissioner 
of  the  general  land  office,  with  the  abstract  of  the  records  of  his 
office. 

Messrs.  Woodson  &  Withers,  for  the  plaintiffs  in  error. 
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Mr.  N.  M.  Knapp  and  Mr.  J.  W.  English,  for  the  defend- 
ant in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  question  submitted  by  stipulation  of  the  parties  in  this 
case,  must  be  decided  in  favor  of  the  defendant  in  error. 

The  official  certificate  of  the  register  of  any  land  office  of 
the  United  States,  to  any  fact  or  matter  on  record  in  his  office, 
is  made  evidence  in  any  court  in  this  State,  and  is  made  com- 
petent to  prove  the  fact  so  certified.     Scates'  Comp.  255. 

The  exemplification  of  the  books  and  records  of  the  general 
land  office,  certified  under  the  seal  of  the  office,  is  evidence  in 
our  courts,  on  the  general  principles  of  evidence.  1  Starkie's 
Ev.  230  ;  1  Greenleaf 's  Ev.  sec.  483  and  onward.  Lane  v. 
Bommelmann,  17  111.  95. 

These  seem  to  show  that  just  forty  years  prior  to  the  entry 
of  Davis  of  this  land  at  the  land  office,  it  had  been  selected 
by  the  proper  authority  of  Greene  county,  in  which  it  is  loca- 
ted, for  school  purposes,  and  the  selection  approved  by  the 
general  land  office. 

There  is,  therefore,  no  shadow  of  title  in  plaintiffs.  The 
judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Thomas  Malony  et  al.  Administrators, 

v. 
Timothy  Scanlan. 


1.  Bequest  to  a  creditor — rights  of  the  creditor  and  of  the  estate.  The 
mere  making  of  a  bequest  to  a  creditor  of  the  testator,  of  a  sum  of  money 
equal  to  or  greater  than  the  debt,  and  which  might,  in  the  particular  case, 
be  regarded  as  a  satisfaction  of  the  debt,  would  not  operate  to  defeat  an 
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allowance  of  the  claim  against  the  estate,  to  be  paid  in  due  course  of  admin- 
istration with  other  debts  in  the  same  degree.  Such  a  legacy  must  be  paid, 
before  it  can  be  set  up  as  a  discharge  of  the  debt. 

2.  When,  however,  a  creditor,  to  whom  his  debtor  has  made  a  bequest, 
equal  to  or  greater  than  his  debt,  obtains  an  allowance  and  payment  of  his 
claim,  and  afterwards  demands  his  legacy  from  the  executor,  the  latter  may 
then  raise  the  question  whether  it  was  intended  as  a  gift,  independently  of 
the  payment  of  the  debt,  or  merely  as  a  satisfaction  of  the  debt. 

8.  Evidence — whether  services  rendered  were  to  be  paid  for.  Upon  the  pre- 
sentation of  a  claim  against  an  estate,  for  services  rendered  for  the  decedent, 
in  his  life  time,  the  executor  contended  that  the  relations  between  the 
claimant  and  the  deceased,  the  former  being  a  member  of  the  family  of  the 
latter  as  an  adopted  son,  were  such  as  precluded  the  idea  that  the  services 
were  to  be  paid  for,  and  it  was  shown  the  claimant  lived  in  the  family  of 
the  deceased  from  the  time  he  was  seven  years  old  until  the  testator  died, 
a  period  of  five  years,  was  clothed,  sent  to  school  and  worked  :  Held,  it 
was  competent  for  the  executor  to  give  in  evidence  the  will  of  the  testator, 
in  which  there  was  a  bequest  to  the  claimant,  as  tending  to  show  the  rela- 
tions of  the  parties  to  each  other.  The  bequest  being  in  the  nature  of  res 
gestcB,  made  before  any  dispute  arose  concerning  the  subject  matter  of  the 
suit,  was  not  open  to  the  exception  of  having  been  possibly  made  for  the 
purpose  of  making  evidence  in  the  case. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Marsh  &  Marsh,  for  the  appellants. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  claim  filed  by  Scanlan,  the  appellee,  against  the 
estate  of  Martin  Cullener,  deceased,  for  labor  performed  by 
the  appellee  upon  the  farm  of  Cullener  in  his  lifetime.  The 
appellee  had  lived  in  the  family  of  Cullener  from  the  time  he 
was  seven  years  old  until  Cullener's  death,  which  occurred 
shortly  before  appellee  became  twenty-one  years  of  age.     The 
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court  instructed  the  jury,  if  Cullener  had  raised  appellee  as  a 
member  of  his  family,  and  had  treated  him  as  such,  clothing 
him  and  sending  him  to  school  as  a  son,  and  appellee  had 
worked  for  him  without  objection,  and  without  any  agreement 
that  he  was  to  be  paid,  then  he  had  no  legal  claim  against 
the  estate  for  the  value  of  his  services ;  but  if  he  was  not  on 
the  footing  of  an  adopted  son,  and  so  regarded  by  Cullener, 
he  would  be  entitled  to  compensation  for  his  services  during 
the  five  years  previous  to  Cullener's  death.  The  jury  found 
for  the  plaintiff. 

No  objection  is  made  by  counsel  to  the  instructions  of  the 
court,  but  it  is  insisted  there  was  error  in  excluding  from  the 
jury  a  nuncupative  will  made  by  Cullener  and  duly  probated, 
in  which  he  had  bequeathed  to  appellee  the  sum  of  one 
thousand  dollars.  It  is  insisted  this  evidence  was  admissible 
on  two  grounds  :  first,  because,  admitting  there  was  a  debt, 
this  sum  was  left  for  its  payment  and  satisfaction,  and  not  as  a 
gift  independently  of  the  debt;  and  secondly,  because  the  will 
tended  to  show  what  was  the  position  of  appellee  in  the 
family  of  Cullener,  which  was  the  main  question  in  the  case. 

In  regard  to  the  first  ground,  it  is  sufficient  to  say  that, 
although  a  bequest  of  a  sum  of  money,  equal  to  or  greater 
than  a  debt  due  from  the  testator  to  the  legatee,  has  been 
sometimes  regarded  as  a  satisfaction  of  the  debt,  there  are 
very  numerous  exceptions  to  this  rule,  and  even  if  applicable 
here,  the  legacy  must  be  paid  before  it  can  be  set  up  as  a 
discharge  of  a  debt.  If  Cullener  died  indebted  to  appellee, 
the  latter  has  obviously  the  right  to  have  his  debt  allowed 
against  the  estate,  to  be  paid  in  due  course  of  administration 
with  other  debts  in  the  same  degree.  This  right  can  not  be 
defeated  by  a  legacy  which  has  not  been  and  never  may  be 
paid.  When,  however,  the  debt,  if  it  exists,  has  been  allowed 
and  paid,  and  the  appellee  demands  from  the  executors  his 
legacy,  they  can  then  raise  the  question  whether  it  was 
intended  by  the  testator  as  a  gift,  independently  of  payment 
of  the  debt,  or  merely  as  a  satisfaction  of  such  debt. 
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On  the  other  ground,  however,  we  are  of  opinion  the  will 
was  admissible  in  evidence.  The  question  for  the  jury  to 
decide,  as  stated  in  the  instructions  asked  on  both  sides,  was, 
substantially,  whether  or  not  appellee  had  been  received  by 
Cullener  into  his  family  as  an  adopted  son,  and  in  all  respects 
treated  as  such,  without  expectation  on  either  side  that  wages 
■would  be  paid  for  the  work  done.  To  solve  this  question  it 
was  necessary  to  inquire  how  Cullener  treated  appellee  in 
regard  to  work,  clothing,  schooling,  and  it  was  proper  to 
prove  any  other  matter  which  would  serve  to  show  the  true 
relations  of  the  parties,  and  how  they  were  regarded  by  them- 
selves. Evidence  of  this  character  was  given  at  length,  and 
the  declarations  of  Cullener,  made  at  various  times,  in  regard 
to  appellee,  were  proven.  This  being  the  nature  of  the 
inquir}',  it  was  the  right  of  the  defendants  to  show  what  dis- 
position Cullener  made  of  his  property  in  reference  to  appel- 
lee. This  evidence  might  not  have  changed  the  finding  of 
the  jury,  but  it  certainly  was  admissible  as  shedding  more 
or  less  light  upon  the  actual  relations  of  the  parties.  This 
is  not  giving  in  evidence  the  mere  declarations  of  one  of 
the  parties  in  his  own  favor.  The  will  was  an  act,  amount- 
ing to  the  disposition  of  property  in  favor  of  the  appellee, 
in  this  case  of  the  nature  of  res  gestce,  and  performed  before 
any  dispute  arose  concerning  the  subject  matter  of  this  suit, 
therefore  not  open  to  the  exception  of  having  been  possibly 
performed  for  the  purpose  of  making  evidence  in  this  case. 
For  the  error  in  excluding  this  evidence  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  C.   Galbraith 
v. 
John  Fullerton. 


1.  Surety — as  to  release  of,  by  agreement  of  the  payee  of  a  promissory  note 
with  the  principal  debtor,  to  extend  the  time  of  payment.  An  agreement  to 
extend  the  time  of  payment,  to  operate  as  a  release  of  the  surety,  must  be, 
on  sufficient  consideration,  legal  and  binding,  and  without  the  assent  of  the 
surety. 

2.  It  must  be  such  an  agreement  as  can  be  interposed  to  prevent  a 
recovery  on  the  debt,  such  as  suspends  the  action,  and  without  the  concurrence 
of  the  surety. 

3.  If  the  agreement  be  a  nudum  pactum,  or  illegal,  the  rights  of  the  credi- 
tor as  against  the  surety  will  remain  unimpaired. 

4.  If,  however,  time  has  been  legally  extended  by  a  valid  contract,  the 
surety  could  not  compel  the  holder  to  receive  the  money,  or  if  he  should, 
the  principal  to  the  note  would  not  be  liable  to  him,  as  the  time  had  not 
elapsed  when  he  was  required  by  his  agreement  to  pay  it. 

5.  Usurious  contracts — wJiether  parties  to  an  unexecuted  usurious  con- 
tract, are  bound  for  its  performance.  Neither  of  the  parties  to  an  unexecu- 
ted usurious  or  unlawful  contract,  is  bound  by  it,  or  estopped  from 
repudiating  the  same,  where  such  party  would  derive  no  benefit,  or  acquire 
an  advantage  he  did  not  previously  hold,  by  such  repudiation. 

6.  Where  the  payee  of  a  note  entered  into  an  agreement  with  the  princi- 
pal, without  the  knowledge  or  consent  of  the  surety,  to  extend  the  time  of 
payment  of  the  note  for  one  year,  upon  condition  that  the  principal  should 
pay  him  fifteen  per  cent  interest,  it  was  held,  that  neither  the  payee  nor  the 
principal  was  bound  by  the  agreement,  and  that  the  surety  was  not 
thereby  released  from  his  liability. 

7.  In  such  case  the  surety  could  pay  the  note  at  its  maturity,  and  recover 
the  money  from  his  principal,  and  he  could  not  set  up  his  illegal  con- 
tract with  the  payee  to  defeat  such  recovery. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 


The  opinion  states  the  case. 

Mr.  E.  Southworth,  for  the  appellant. 
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Messrs.  Bradley  &  Olden,  and  Mr.  E.  Mc Williams,  for 
the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
on  a  promissory  note.  A  plea  of  the  general  issue  was  filed 
by  all  the  defendants,  and  appellant  filed  a  special  plea.  It 
avers  that  the  note  was  signed  by  appellant  as  surety  of  the 
other  parties,  for  money  loaned  the  principals  in  the  note  by 
appellee,  and  that  he  knew  at  the  time  that  appellant  was  but 
a  surety  ;  that  after  the  note  became  due,  on  the  application 
of  the  principals  in  the  note,  and  in  consideration  that  they 
would  pay  fifteen  per  cent  interest  per  annum  on  the  note  for 
one  year  from  the  maturity  of  the  same,  it  was  agreed  to 
extend  the  time  of  payment  of  the  note  for  the  period  of  one 
year,  without  the  knowledge  or  consent  of  appellant,  whereby 
lie  became  and  was  released. 

To  this  plea  appellee  filed  a  demurrer,  which  was  sustained 
by  the  court,  and  appellant  abided  by  his  plea.  A  trial 
wTas  had,  resulting  in  favor  of  appellee,  and  from  the  judgment 
this  appeal  is  prosecuted.  The  sustaining  of  the  demurrer  to 
the  plea  is  assigned  as  error. 

An  agreement  to  extend  the  time  of  payment,  to  operate  as 
a  release  of  the  surety,  must  be  on  a  sufficient  consideration  ; 
must  be  legal  and  binding,  and  must  be  without  the  assent  of 
the  surety.  It  must  be  by  such  an  agreement  as  can  be  inter- 
posed to  prevent  a  recovery  on  the  debt,  such  as  suspends  the 
action,  and  without  the  concurrence  of  the  surety.  If  the 
agreement  be  a  nudum  pactum,  or  illegal,  the  rights  of  the 
creditor  will  remain  unimpaired.  When  a  note  falls  due,  it  is 
the  right  of  the  surety  to  pay  it,  and  resort  to  the  principals 
to  have  the  money  reimbursed  to  him.  If,  however,  time  has 
been  legally  extended  by  a  valid  contract,  the  surety  could  not 
compel  the  holder  to  receive  the  money,  or  if  he  should,  the 
principals  to  the  note  would  not  be  liable  to  him,  as  the  time 
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had  not  elapsed  when  they  were  required  by  their  agree- 
ment to  pay  it.  If  such  extensions  of  time  for  payment  were 
allowed,  it  would  imperil  the  rights  of  the  surety,  as  it  would 
bind  him  to  the  performance  of  a  contract  he  had  not  made. 

That  this  contract  for  an  extension  of  time  was  prohibited 
by  the  statute,  and  is  illegal,  is  not  controverted.  But  it  is 
insisted  that  it  binds  appellee,and  hence  the  surety  was  released ; 
that  had  the  payee  sued  on  the  note,  the  makers  could  have 
set  up  the  contract,  notwithstanding  the  usury,  and  that  it 
could  not  have  been  replied  that  the  agreement  was  void 
because  usurious  interest  had  been  reserved.  As  the  lender 
can  never  rely  upon  the  usurious  contract  to  his  gain,  he  will 
not  be  permitted  to  show  the  agreement  was  usurious,  and  that 
being  bound,  appellant  was  released.  And  Ferguson  v.  Sut- 
phen,  3  Gilm.  54/T,  is  referred  to  as  supporting  this  position. 
That  case  holds  that  the  lender  of  money,  who  had  received 
the  conveyance  of  the  title  to  real  estate  as  security  for  money 
loaned  at  an  usurious  rate,  and  had  given  a  bond  for  its  recon- 
veyance on  the  payment  of  the  money,  could  not  repudiate 
the  bond  and  hold  the  land  because  the  transaction  was  usu- 
rious. 

The  question  here  presented  is,  whether  the  parties  to  an 
unexecuted  usurious  contract  are  both,  or  either  of  them, 
bound  for  its  performance.  It  will  be  conceded  that  the  bor- 
rower is  not,  but  may  at  all  times  resist  its  performance.  That 
the  contract  is  unlawful  and  prohibited,  is  manifest ;  and  shall 
it  be  said  that  the  lender  shall  be  compelled  to  proceed  to  its 
fulfillment  ?  Will  the  law  require  him  to  execute  an  unlawful 
agreement  to  extend  the  time  for  payment,  when  the  borrower 
has  lost  nothing,  and  has  incurred  no  liability  ?  If  he  could 
acquire  any  advantage  he  did  not  previously  hold,  he  would 
not  be  permitted  to  avail  himself  of  his  own  wrong,  but  in 
this  case  he  gains  nothing  by  repudiating  the  agreement  which 
was  not  binding  on  the  borrower.  Appellee,  we  have  no 
doubt,  had  a  right  to  sue,  notwithstanding  the  agreement  to 
pay  usury  for  an  extension  of  the  time  for  payment.     And 
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had  appellant  paid  the  note,  at  its  maturity,  he  could  have  sued 
his  principals,  to  have  the  money  refunded.  They  could  not 
have  set  up  their  illegal  contract  with  appellee,  to  defeat  such 
a  recovery,  and  if  so,  that  agreement  in  no  wise  impaired  his 
rights,  and  he  was  not  absolved  from  liability,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Coknelius  Thueman 

v. 

Benjamin  Burt. 


Specific  performance — contract  extorted  by  use  of  illegal  process— judg- 
ment, with  a  stay  of  execution.  By  an  agreement  between  the  parties  to  a  suit, 
a  judgment  was  entered  therein,  with  a  stay  of  execution  for  a  certain 
time.  Before  that  time  elapsed,  the  plaintiff  sued  out  an  execution  upon 
the  judgment,  and  placing  it  in  the  hands  of  the  sheriff,  went  with  him  to 
the  defendant's  place  of  business,  threatening  to  make  a  levy  and  close  up 
his  store  unless  he  settled  the  debt  at  once.  The  defendant,  fearing  such 
a  course  would  prove  ruinous  to  his  business,  and  to  avoid  the  threatened 
levy,  paid  a  part  of  the  debt  and  gave  his  notes  with  security  for  the  bal- 
ance, due  at  a  shorter  time  than  that  fixed  for  the  stay  of  execution  :  Meld, 
the  notes  were  extorted  by  the  improper  use  of  illegal  process,  and  were 
without  consideration,  and  a  court  of  chancery  would  restrain  the  plaintiff 
in  the  judgment  from  assigning  them,  and  compel  him  to  abide  by  the  terms 
of  his  agreement,  as  to  the  stay  of  execution. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Langley  &  Wolf,  for  the  plaintiff  in  error. 

» 
Messrs.  McKinley  &  Tjtlleis,  for  the  defendant  in  error. 
9 — 53rd  III. 
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Mf.Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Champaign  circuit 
court,  by  Cornelius  Thurman  and  against  Benjamin  Burt  and 
two  others,  nominal  defendants,  to  compel  him  to  deliver  up 
to  complainant  certain  notes  it  was  alleged  he  had  extorted 
from  complainant,  he  being  under  duress  by  the  defendant, 
and  that  they  were  without  consideration  and  unjustly  obtained. 
The  cause  was  heard  on  the  bill  and  answer,  and  proofs 
taken,  when  the  bill  was  dismissed  at  the  costs  of  com- 
plainant. 

To  reverse  this  decree,  the  record  is  brought  here  by  writ 
of  error. 

It  appears  from  the  record  that  the  defendant  had  brought 
suit  to  the  November  term,  1867,  against  complainant,  claim- 
ing about  twelve  hundred  and  fifty-nine  dollars  ninety-five 
cents,,  which  amount  complainant  denied,  and  had  employed 
counsel  to  defend  the  action,  but,  as  complainant  alleges,  in 
order  to  avoid  delay  and  expense  of  litigation  as  to  the  mat- 
ters in  controversy  between  them,  and  for  the  consideration 
set  forth  in  the  agreement,  they  executed  an  agreement,  which 
recited  an  agreement  between  these  parties  on  the  twenty- 
sixth  of  November,  1867,  by  which  it  was  stipulated  that 
defendant  should  have  a  judgment  against  complainant  at 
the  then  term  of  the  court,  for  the  sum  of  twelve  hundred  and 
fifty-nine  dollars  and  ninety-five  cents,  and  complainant 
should  have  a  stay  of  execution  on  the  judgment  for  three 
years  from  that  date — the  judgment  to  be  paid  in  three  equal 
annual  installments,  with  interest  at  ten  per  cent  per  annum, 
with  leave  to  Burt  to  take  out  execution  after  any  installment 
should  become  due,  for  the  amount  unpaid  on  such  installment. 

The  creditor,  Burt,  being  apprehensive,  after  this  agree- 
ment was  made,  that  the  effect  of  it  might  be  to  stay  execu- 
tion on  the  entire  judgment  for  three  years,  they  subsequently 
agreed  that  Burt  should  have  judgment  at  the  then  term  of 
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the  court  for  the  above  sum,  and  that  he  should  stay  execu- 
tion for  twelve  mouths  from  the  date  of  the  judgment.  This. 
last  agreement  bears  date  on  the  following  day,  November 
27th,  and  it  recites  that  it  is  still  the  wish  of  the  parties  to 
carry  out  the  spirit  of  the  first  agreement,  and  in  considera- 
tion thereof,  it  was  agreed  that,  after  the  lapse  of  eleven 
months,  Burt  might  take  out  execution  for  the  whole  amount 
of  the  judgment,  but  in  case  Thurman  should  pay  one-third 
of  the  judgment  at  the  expiration  of  one  year  from  the  date 
of  the  judgment,  Burt  would  return  the  fi.  fa.  at  the  end  of 
the  year,  at  his  own  costs — that  no  other  fi.  fa.  should  issue 
until  two  years  from  the  date  of  the  judgment,  unless  Thurman 
should  fail  to  pay  the  second  installment,  and  a  third  execution 
was  not  to  issue  until  the  end  of  three  years  from  the  date  of 
the  judgment,  at  which  time  fi.  fa.  might  issue  for  all  unpaid 
balance  of  the  judgment,  and  it  was  further  stipulated  that 
this  agreement  should  be  filed  with  the  papers  in  the  cause. 
This  agreement  was  so  filed  as  a  part  of  the  record  in  the  cause, 
whereupon  this  entry  was  made  by  the  court:  "And  now 
come  the  parties  by  their  respective  attorneys,  and  by  agree- 
ment entered  into,  it  is  ordered  by  the  court  that  the  plaintiff 
have  and  recover  of  the  defendant  the  sum  of  twelve  hundred 
and  fifty-nine  dollars  and  ninety-five  cents,  together  with  his 
costs,  and  that  execution  issue  therefor  in  accordance  with 
the  agreement  filed  herein."  This  entry  bears  date  Decem- 
ber 19,  1867. 

The  complainant  alleges  he  was  at  all  times  ready  and  wil- 
ling to  perform  this  agreement,  and  had  actually  paid  upon  it 
one  hundred  and  six  dollars  ;  that  he  was  then  engaged  in 
mercantile  business,  purchasing  on  credit,  and  had  so  arranged 
his  business  as  to  enable  him  to  comply  with  the  agreement 
in  good  faith  ;  that  he  has  made  no  concealment  of  his  effects, 
or  conveyed  them  for  the  purpose  of  delaying  or  defrauding 
his  creditors. 

In  violation  of  this  agreement,  and  of  the  terms  of  the  judg- 
ment  rendered  on  the  nineteenth  of  December,  1867,  it  is 
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alleged,  that  defendant,  on  the  eighteenth  of  November, 
1868,  caused  an  execution  to  issue  on  this  judgment,  placed 
the  same  in  the  hands  of  the  sheriff,  and  proceeded  with  the 
deputy  sheriff,  on  the  ninth  of  December,  to  the  place  of  busi- 
ness of  complainant,  and  levied  on  property  of  the  value 
of  about  twelve  hundred  dollars,  and  came  into  the  store  of 
complainant  and  demanded  the  key  and  the  possession  of  the 
goods  in  the  store,  and  in  the  presence  of  a  number  of  persons 
declared  they  would  close  the  store  and  "  shut  him  up  "  unless 
complainant  would  pay  off  the  fi.  fa.  in  full  and  without 
delay.  Under  the  fear  produced  by  this  conduct  of  defendant 
and  the  sheriff,  and  their  threats,  which,  if  carried  out,  woulcl 
have  ruined  him  in  his  business,  and  no  time  being  allowed 
him  to  advise  witli  counsel,  complainant  paid  defendant  four 
hundred  dollars  in  money,  and  executed  the  promissory  notes 
in  question,  one  for  three  hundred  dollars,  payable  one  day 
after  date,  and  one  for  six  hundred  and  twenty-nine  dollars, 
payable  in  one  year,  with  C.  C.  Hawes  and  Isaac  Davis  his 
securities,  which  notes  defendant  received.  Complainant 
alleges  he  made  the  notes  and  paid  the  money  under  duress 
and  fear  of  being  broken  up  and  ruined  in  his  business  and 
reputation,  in  case  he  had  refused ;  that  no  part  of  the  judg- 
ment was  then  due,  and  that  he  had  made  ample  arrangements 
to  pay  the  first  installment  of  the  judgment  when  due,  and 
offers  to  do  so. 

The  prayer  of  the  bill  is,  that  defendant,  Burt,  be  restrained 
from  assigning  or  selling  these  notes  and  from  suing  upon 
them  ;  that  the  notes  be  canceled  and  the  judgment  be  decreed 
to  stand  in  full  force  and  effect ;  that  he  have  credit  for  the 
money  paid  by  him,  and  that  Burt  be  required  to  perform  the 
agreement. 

The  defendant,  Burt,  admits  the  allegations  of  the  bill,  except 
the  fact  of  an  actual  levy  of  the  execution,  which  he  denies, 
and  avers  that  paying  the  four  hundred  dollars  and  giving  the 
notes,  was  an  amicable  arrangement ;  was  with  the  sheriff  for 
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the  purpose  of  making  an  amicable  arrangement ;  denies 
threats  or  duress  to  compel  a  settlement. 

Proofs  were  taken,  which,  in  our  judgment,  sufficiently  estab- 
lish the  fact  that  these  notes  were  inequitably  and  unjustly 
extorted  from  the  complainant,  by  force  of  judicial  process 
issued,  contrary  to  the  agreement  of  the  parties  and  the  judg- 
ment of  the  court  of  which  that  agreement  formed  an  essen- 
tial part,  and  they  were  without  consideration  in  fact  or  in 
law.  The  fact  that  a  levy  was  threatened  is  proved  by  the 
complainant,  and  by  the  sheriff's  deputy,  who  says  he  told 
complainant  he  had  an  execution  against  him,  and  if  it  was 
not  paid,  Burt  had  come  to  show  property ;  that  he  and  Burt 
went  to  complainant's  barn,  and  he  noted  down  on  paper  what 
property  he  found  there  liable  to  execution,  and  told  complain- 
ant not  to  molest  any  of  it;  he  was  there  to  make  a  levy  if 
the  matter  was  not  otherwise  arranged ;  he  was  acting  under 
an  indemnity  bond  given  him  by  Burt ;  he  returned  the  execu- 
tion after  the  arrangement  was  made,  "  satisfied."  Defendant, 
Burt,  also  testified  that  he  gave  directions  to  the  deputy  to 
levy  if  the  matter  was  not  settled. 

That  this  conduct  of  the  defendant,  Burt,  was  not  only  in 
express  violation  of  the  agreement,  which  complainant  was 
using  exertions  to  perform,  and  had  performed  in  part,  and 
when,  by  its  terms,  no  money  was  due  and  payable  on  the  day 
of  the  date  of  the  execution  ;  that  by  its  operation,  if  carried 
into  effect,  the  complainant  would  be  ruined  in  his  business 
and  credit;  that  no  execution  could  rightfully  issue  on  that 
day  by  the  terms  of  the  judgment,  and  that  such  process  was 
illegally  used  to  effect  this  arrangement,  which,  so  far  from 
being  "  amicable,"  was  compulsory,  places  such  a  complexion 
upon  the  whole  case,  as  to  entitle  the  complainant  to  the  aid 
of  a  court  of  chancery  to  restrain  Burt  from  assigning  or  sell- 
ing these  notes.  He  ought  to  be  content  with  the  money  he 
coerced  out  of  complainant,  and  for  the  balance,  be  remitted 
to  the  terms  of  the  agreement,  which  became  a  part  of  the 
judgment  of  the  court. 
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The  notes  were  executed  when  nothing  was  due,  and  under 
circumstances  showing  oppression  on  the  part  of  the  creditor, 
and  of  a  character  justifying  the  interposition  of  a  court  of 
equity,  and  the  circuit  court  should  have  decreed  as  prayed. 

There  may  be  cases,  and  such  are  recognized  by  this  court, 
where  a  party  having  caused  the  arrest  of  a  wrong-doer  by 
criminal  process  legally  issued,  may  accept  satisfaction  for  the 
private  injury  when  given  by  the  party  while  under  arrest,  in 
the  form  of  a  deed  or  note.  Taylor  v.  Cottrell,  16  111.  93.  In 
this  case  now  before  us,  the  writ,  by  and  through  which  the 
arrangement  was  effected  and  the  notes  in  question  obtained, 
was  illegally  issued,  was  not  authorized  by  the  judgment  of 
the  court,  and  was  used  for  an  improper  purpose.  The  defend- 
ant, Burt,  ought  to  be  enjoined  from  putting  the  notes  in  circu- 
lation by  assignment  or  otherwise,  and  so  the  circuit  court 
should  have  adjudged.  The  notes  were  unjustly  and  inequi- 
tably extorted  from  the  complainant,  and  were  without  consid- 
eration. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


James  M.  Hoyt  et  ux. 

v. 

John  Y.  SwAe. 


Married  women — conveyance  of  land  during  minority.  The  statute 
authorizes  a  married  woman  to  convey  her  land  only  when  she  has  attained 
the  age  of  eighteen  years,  and  if  she  executes  «a  conveyance  before  attaining 
that  age,  though  her  husband  join  therein,  the  deed  will  be  void. 

Appeal  from  the  Circuit  Court  of  Mason  county  ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 
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The  opinion  states  the  case. 

Messrs.  Lacey  &  Wallace,  for  the  appellants. 

We  contend  that,  under  our  statute,  a  deed  of  a  married 
woman,  by  which  it  is  sought  to  convey  land  owned  by  her  in 
her  own  right,  executed  before  she  attains  the  age  of  eighteen 
years,  is  absolutely  void.  The  great  majority  of  cases  hold 
that  the  deed  of  an  infant  feme  covert  is  void,  although 
there  are  cases  to  be  found  that  decide  the  other  way,  and  this, 
though  the  statute  law  of  the  several  States,  from  whose  reports 
we  quote,  authorize  the  conveyance  of  the  real  estate  of  married 
women,  by  their  joining  with  their  husbands  in  the  convey- 
ance, without  limitation  as  to  age.  3  Wash.  Real  Property,  227 ; 
Chandler  v.  McKinney,  6  Michigan,  217  ;  Adams  v.  Itoss,  1 
Yroom,  513  ;  Schroder  v.  Decker ',  9  Penn.  Stat.  14  ;  Carson  v. 
Hubbell,  38  Miss.  35  ;  Rodgers  v.  Cruger,  7  Johns.  557  ;  Ever- 
lyn  v.  Everlyn,  2  Penn.  Stat.  671 ;  Hert  v.  Greenbock,  1  Yes. 
Sr.  298  ;  Barley  v.  Harley,  9  Yes.  472. 

It  will  be  seen  that  in  the  case  of  Gretnword  v.  Coleman,  34 
Alabama,  155,  it  was  decided  the  other  way,  that  is,  that  the 
deed  was  voidable  only.  We  have  examined  the  statutes  of  the 
above  States,  and  find  that  they  simply  provide,  in  substance, 
that  the  wife  may  convey,  by  joining  with  her  husband,  the 
same  as  if  she  was  sole  and  unmarried.  Thus,  the  statute  of 
Alabama,  act  of  1S50,  p.  64,  sec.  5,  provides,  that  the  separate 
property  of  married  women  may  be  conveyed,  and  is  as  fol- 
lows : 

"  Such  property,  or  any  part  thereof,  may  be  sold  by  the 
husband  and  wife,  and  conveyed  by  their  joint  deed,  and 
every  such  deed  shall  be  executed,  proved  and  recorded,  in 
accordance  with  the  requirements  of  the  laws  now  in  force, 
requiring  conveyances  of  real  estate,"  etc. 

The  law  of  Michigan,  vol.  2,  p.  838,  of  1867,  is:  "Hus- 
band and  wife,  by  their  joint  deed,  may  convey  land  of  the 
wife,  the  same  as  if  she  was  sole." 
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In  the  case  of  Chandler  v.  McKinney,  6  Mich.  221,  it  is  said 
that  "  a  married  woman  can  not  bind  her  lands  by  any  method 
not  authorized  by  statute,  and  that  an  infant  married  woman 
could  not  make  a  statutory  conveyance."  This  court  has  deci- 
ded, in  the  case  of  Lane  v.  Soulard,  15  111.  123,  that  at  com- 
mon law,  and  without  an  express  provision  of  our  statute,  a 
feme  covert  could  not  convey  her  real  estate,  and  her  deeds 
were  absolutely  void. 

The  same  principle  was  decided,  in  giving  a  construction  to 
our  married  woman's  law,  of  1861,  where  they  decided,  under 
this  law,  that  a  married  woman  could  not  convey  her  separate 
estate,  without  joining  with  her  husband  in  the  deed,  and  her 
deed  in  such  case  was  absolutely  void.  So  that  the  law,  as  it 
formerly  stood,  has  not  been  changed  by  that  act.  Cole  v.  Van 
Mper,  44  111.  58 ;  Scovil  v.  Kelsey,  46  111.  344. 

The  provisions  of  our  statute,  in  regard  to  enabling  married 
women  to  convey  their  separate  real  estates,  are  as  follows : 

"  When  any  husband  and  wife,  residing  in  this  State,  shall 
wish  to  convey  the  real  estate  of  the  wife,  it  shall  and  may  be 
lawful  for  the  said  husband  and  wife,  she  being  above  the  age 
of  eighteen  years,  to  execute  any  grant,  bargain,  sale,  lease, 
release,  feoffment,  deed,  conveyance  or  assurance  in  law, 
whatever,  for  the  conveying  of  such  lands,  tenements  and 
hereditaments."  And  after  providing  the  manner  of  acknowl- 
edgment, it  further  provides,  "  that  such  deed  shall  be  as 
effectual  in  law,  as  if  executed  by  such  woman  while  sole  and 
unmarried."  The  statute  further  provides  that  her  deed  shall 
not  operate  as  a  warranty,  but  simply  convey  her  interest,  etc. 
Gross'  statute,  p.  105. 

By  the  24th  section  the  same  provisions  were  extended  to  mar- 
ried women  residing  out  of  this  State,  they  being  eighteen 
years  of  age. 

It  was  decided,  in  the  case  of  Prewit  v.  Graves,  5  J.  J.  Mar- 
shall, Ky.  121,  a  case  cited  by  counsel  for  appellee,  in  his  argu- 
ment, "  that  an  infant  fe?ne  covert  can  not  confirm  her  deed, 
executed  during  infancy,  while  under  coverture,  except  by  a 
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re-acknowledgment  of  her  deed.  See,  as  to  this  general  doc- 
trine, 1  Wash,  on  Real  Property,  top  page,  317.  It  is  said  Coke 
laid  it  down  as  a  rule,  that  a  wife  might  waive  a  purchase  of 
land,  made  by  her  during  coverture,  after  the  decease  of  her 
husband,  and  avoid  the  conveyance,  though  he  had  assented 
to  it,  if  she  had  not  assented  to  it  after  his  death  ;  but  in  this  coun- 
try, where  a  wife  may  part  with  her  lands,  a  joint  acceptance  of 
a  title  would  be  as  valid  as  granting  one. 

Also,  in  the  case  of  Welch  v.  Magee,  18  Cal.  159,  it  was  deci- 
ded, that  the  doctrine  that  the  deed  of  an  infant  will  be  valid, 
unless  disaffirmed  at  the  infant  arriving  at  legal  age,  does  not 
apply  to  the  case  of  a  married  woman,  whose  disability  of 
coverture  might  prevent,  if  not  the  possibility,  by  her  own 
volition,  of  an  act  of  disaffirmance,  yet  its  effectual  exercise. 
See,  also,  to  the  same  effect,  Vaughn  v.  Parr,  20  Ark.  600 ; 
Thirly  v.  Morgentz,  3  Penn.  St.  428 ;  JYorris  v.  Vance,  3  Rich. 
S.  C.  Rep.  154. 

Mr.  L.  Dearborn,  for  the  appellee. 

As  to  the  general  question,  whether  the  deed  of  an  infant  is 
void,  or  only  voidable,  the  case  of  Cole  v.  Pennoyer,  14  111. 
158,  decides  that  conveyances  made  by  an  infant,  in  person, 
are  voidable,  only,  to  be  confirmed  or  repudiated  at  discretion, 
after  he  arrives  at  majority,  and  a  review  of  the  authorities 
on  this  subject,  shows  that  this  is  the  general,  if  not  the  uni- 
versally adopted  rule.  Bool  v.  Mix,  17  Wend.  119  ;  Gillett  v. 
Stanley,  1  Hill,  121  ;  Fonda  &  Iloag  v.  Van  Horn,  15  Wend. 
635 ;  1  Parsons  on  Contracts,  295. 

Admitting  this  to  be  the  general  doctrine,  that  convey- 
ances made  by  an  infant  are  voidable  and  not  void,  and  that 
they  may  be  confirmed  or  repudiated  after  they  arrive  at 
majority,  is  there  any  different  act  or  acts  to  be  done  by  an 
infant  feme  covert,  than  by  an  infant  feme  sole  ? 

In  the  case  of  Prewit  v.  Graves,  5  J.  J.  Marshall,  Kj.  page 
120,  the  court  say  :  "  That  an  infant  feme  covert  may  avoid, 
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as  well  as  any  other  infant  may  avoid,  a  deed  acknowledged 
by  her  conformably  to  law.  We  are  aware  of  no  reason,  or 
law,  which  would  render  the  relinquishment  of  an  infant  covert 
more  binding  on  her,  than  it  would  have  been  had  she  labored 
only  under  the  single  disability  of  infancy." 

In  the  case  above  cited,  in  ejectment,  of  Bool  v.  Mix,  17 
"Wend.  119,  Sarah  Bool  was  the  owner  of  the  lands,  under  a 
devise  of  a  will  from  her  father ;  and  at  the  time  she  executed 
the  conveyance,  was  a  feme  covert  and  an  infant ;  (pages  128 
and  129.) 

In  this  case,  Bronson,  J.  says,  "  there  can  be  no  doubt  that 
the  deed  of  plaintiff,  (Sarah  Bool)  having  been  duly  acknowl- 
edged, was  as  effectual  to  convey  her  interest,  as  though  she 
had  been  a  feme  sole.  Having  complied  with  the  requirements 
of  the  statute,  the  disability  resulting  from  coverture  was  com- 
pletely obviated.  There  was  no  incapacity  to  alien  her  lands 
in  that  form.  The  infancy  of  the  plaintiff  presents  a  distinct 
question  from  that  of  her  coverture.  Each  disability  must  be 
considered  by  itself,  and  neither  can  derive  any  additional 
force  from  being  coupled  with  the  other."  Philips  v.  Green, 
3  Marsh.  Ky.  E.  7 ',  Phillips  v.  Green,  5  Monroe,  Ky.  K.  350. 

The  case  of  Sanford  v.  McLean,  3  Paige,  117,  only  decides 
that  the  disability  arising  from  infancy  remains,  although  the 
infant,  being  also  an  infant  feme  covert,  acknowledged  the 
deed  in  the  form  prescribed  by  law.  "To  that  doctrine,  (says 
Bronson  J.)  I  fully  assent.  The  question,  then,  is,  whether  the 
deed  of  an  infant  be  absolutely  void,  or  only  voidable.  If  an 
infant  conveys  his  lands  by  feoffment,  with  livery  of  seisin,  it 
has  never  been  doubted  that  the  estate  passes.  The  deed  is 
not  a  nullity,  although  it  may  be  avoided  by  the  grantor,  after 
he  attains  of  age." 

In  the  case  of  Boot  v.  Stafford,  7  Cowen,  179,  Woodworth, 
J.  who  delivered  the  opinion  of  the  court,  said  he  considered 
it  now  well  settled,  that  the  contracts  of  an  infant,  not  only 
such  as  take  effect  by  actual  livery  of  the  subject  matter,  as  a 
feoffment  with  livery,  or  a  sale  and  manual  livery  of  goods. 
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but  all  his  deeds,  whether  at  the  common  law  or  under  the 
statute  of  uses,  whether  relating  to  real  or  personal  property, 
are  voidable,  merely,  not  void.  This  doctrine  was  admitted  by 
chancellor  Jones,  and  denied  by  no  one,  when  the  case  was 
before  the  court  for  the  correction  of  errors,  9  Cowen,  626." 
The  chancellor  there  says,  "  the  rule  seems  to  be  universal, 
that  all  deeds  or  instruments  under  seal,  executed  by  an  infant, 
are  voidable,  only,  with  a  single  exception,  of  those  which  dele- 
gate a  naked  authority." 

So  in  case  of  Edward  Phillips  and  Milley,  his  wife,  v.  Green, 
of  the  wife's  land,  5  Monroe,  Ky.  page  353. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  James  M.  Hoyt 
and  Mary  E.  Hoyt,  his  wife,  against  John  Y.  Swar,  the  appel- 
lee. Swar  defended  under  a  deed  made  by  Hoyt  and  wife, 
on  the  twenty-first  of  June,  1865,  at  which  time  she  was  under 
eighteen  years  of  age.  It  is  admitted  the  land,  at  that  time, 
belonged  to  her,  in  her  own  right. 

It  is  insisted  by  counsel  for  appellee,  in  support  of  the  judg- 
ment of  the  court  below,  that  so  far  as  the  disability  of  cover- 
ture is  concerned,  the  deed  was  properly  executed  and 
acknowledged,  the  husband  having  joined  therein,  and  that 
so  far  as  objection  may  be  taken  on  the  ground,  of  infancy,  the 
deed  was  ratified  by  verbal  declarations  of  Mary  E.  Hoyt, 
after  she  became  of  age. 

It  is  unnecessary  to  consider  the  question  of  ratification,  as, 
under  the  former  decisions  of  the  court,  we  must  hold  the 
deed  void  from  the  disability  of  coverture.  This  question  has 
been  repeatedly  before  the  court,  and  was  again  fully  consid- 
ered in  JRogers  v.  Higgins,  48  111.  211.  The  settled  doctrine 
is,  that  although  there  are  cases  in  which  equity  will  enforce, 
on  equitable  grounds,  a  charge  upon  the  lands  of  a  married 
woman,  yet  as,  at  common  law,  she  could  convey  her  lands 
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only  by  a  fine  or  recovery,  for  which  our  statute  has  substitu- 
ted a  conveyance,-  executed  jointly  with  her  husband,  and 
acknowledged  in  a  particular  manner,  it  necessarily  follows 
that  a  conveyance,  not  within  the  authority  of  the  statute,  is 
void.  She  can  alien  her  lands  by  a  conveyance,  only  on  such 
terms  and  in  such  mode  as  the  statute  authorizes,  as  her  power 
to  convey  by  deed  is  wholly  derived  from  the  statute. 

Now  the  statute  authorizes  a  married  woman  to  convey,  only 
when  she  has  attained  the  age  of  eighteen  years.  Her  deed, 
made  before  she  has  attained  that  age,  is  as  ineffectual  to  pass 
the  title,  as  if  the  statute  had  not  enabled  her  to  convey  at  all. 
It  is  not  the  disability  of  infancy,  merely,  that  affects  the  deed, 
but  the  fact  that  the  statute,  while  recognizing  the  common 
law  disability  of  coverture,  removes  it  only  in  reference  to 
deeds  executed  in  a  particular  mode  by  married  women  who 
have  attained  a  specified  age.  If  the  deed  is  executed  before 
the  prescribed  age,  it  must  be  held  equally  beyond  the  reach 
of  the  statute  as  if  executed  after  the  proper  age,  but  not  in 
the  prescribed  form.  As,  in  the  cases  of  Rogers  v.  Iliggws, 
ubi  supra,  and  Lane  v.  Soulard,  15  111.  125,  the  deed  of  a  mar- 
ried woman,  executed  without  this  State,  was  held  inoperative, 
because  the  statute  only  authorized  married  women  within 
this  State  to  convey;  so  this  deed  must  be  held  inoperative, 
because  executed  by  a  married  woman  under  the  age  of  eighteen 
years,  the  statute  only  authorizing  married  women  who 
have  attained  that  age,  to  convey.  We  can  only  say  this  con- 
veyance was  void  at  common  law,  and  has  not  been  author- 
ized by  the  statute.  The  verdict  and  judgment  should  have 
been  for  the.  plaintiff. 

Judgment  reversed. 
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The  Board  of  Supervisors  of  Cumberland  County 

v. 
Gordon   Webster  et  ah 


1.  Tax— for  building  bridges — what  number  of  supervisors  necessary  to  levy 
the  same.  Less  than  a  majority  of  the  whole  number  of  the  board  of  super- 
visors in  a  county,  can  not  appropriate  funds  to  aid  in  the  construction  of 
bridges.    Nor  can  less  than  a  majority  levy  a  tax  for  that  purpose. 

2.  So  an  order  of  less  than  a  majority  of  the  whole  number  of  super- 
visors in  Cumberland  county,  making  a  levy  for  the  purpose  of  build- 
ing a  bridge,  under  the  act  of  the  nineteenth  of  February,  1867,  authorizing 
the  board  of  supervisors  of  Cumberland  county  to  levy  and  collect 
a  special  tax  for  the  purpose  of  building  bridges,  was  unauthorized  and 
void. 

3.  Injunction  to  restrain  the  collection,  of  a  tax.  Where  less  than  a 
majority  of  a  board  of  supervisors  of  a  county  have  undertaken  to  levy  a 
tax  for  bridge  purposes,  equity  will  interpose  to  restrain  its  collection,  as 
being  levied  without  legal  authority. 

"Writ  of  Error  to  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  O.  B.  Ficklin  and  Mr.  John  Scholfield,  for  the  plain- 
tiffs in  error. 

Mr.  Thomas  Brewer  and  Mr.  "W*.  H.  McDonald,  for  the 
defendants  in  error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  enjoin  the  levy  and  collection  of  a  tax  to 
build  a  bridge  across  the  Embarrass  river,  in  Cumberland 
county.  The  bill  alleges  that  the  board  of  supervisors  of 
Cumberland  county,  did,  at  their  June  session,  1867,  attempt, 
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by  an  order  entered  of  record,  to  levy  and  have  collected,  a 
tax  of  twenty  cents  on  each  $100  worth  of  taxable  property 
of  the  county,  for  the  purpose  of  building  a  bridge  across  the 
Embarrass  river,  on  the  national  road.  The  order  required 
the  county  clerk  to  extend  the  tax  for  that  amount  on  the 
several  collectors'  warrants  for  the  year.  It  appears  that  the 
entire  board  consists  of  eight  supervisors,  and  that  seven 
were  present  when  this  order  was  passed,  and  that  four  voted 
for,  and  three  against  its  adoption.  And  it  is  contended  that 
this  order  for  the  levy  of  the  tax  is  unauthorized  and  void 
for  the  want  of  power  for  its  levy  by  a  less  number  than  a 
majority  of  the  whole  board  voting  therefor. 

It  is  provided  by  the  fourth  clause  of  the  sixth  sec.  of  art. 
14,  township  organization  laws  (Gross'  comp.  758)  that  the 
board  may  appropriate  funds  to  aid  in  the  construction  of 
roads  and  bridges  in  any  part  of  their  respective  counties, 
whenever  a  majority  of  the  whole  board  of  the  county  may 
deem  it  expedient  and  proper. 

The  general  assembly,  by  a  special  act,  approved  the  nine- 
teenth day  of  February,  1867,  empowered  the  board  of  super- 
visors of  Cumberland  county  to  \Qyj  and  collect  a  tax  of  not 
more  than  thirty  cents  on  each  one  hundred  dollars  worth  of 
taxable  property,  in  the  same  manner  as  other  taxes  are 
levied  and  collected,  to  be  appropriated  to  building  a  bridge 
or  bridges  in  the  county.  (Private  laws,  1867,  vol.  3,  p.  120.) 
These  provisions  seem  to  be  all  that  relate  to  this  subject. 

Under  the  general  provision  contained  in  the  fourteenth 
article  of  the  township  organization  law,  it  seems  to  be  impe- 
rative that  a  majority  of  the  board  of  the  whole  county 
should  concur  in  the  appropriation.  The  language  can  bear 
no  other  interpretation  ;  in  fact,  it  is  too  plain  for  construc- 
tion. It  is  clearly  and  positively  written  that  a  majority  of 
all  of  the  supervisors  must  concur  in  the  action,  and  it  follows 
that  when  a  less  number  adopt  -such  an  order,  it  is  in  contra- 
vention of  this  statute,  and  cannot  be  upheld. 
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The  special  act  of  1867,  only  authorizes  and  empowers  the 
board  to  levy  and  collect  a  tax  for  bridge  purposes,  in  the 
same  manner  as  other  taxes  are  levied  and  collected.  It  says 
nothing  in  reference  to  the  number  of  supervisors  who  shall 
vote  for  the  levy  of  the  tax.  Inasmuch  as  the  legislature 
had  restrained  a  majority  of  a  quorum  of  the  board,  only,  from 
making  such  appropriations,  it  can  not,  in  the  absence  of 
some  language  indicating  an  intention  to  release  this  board 
from  the  provisions  of  the  general  law,  be  held  that  they 
might  act  otherwise  than  as  it  has  provided.  We  can  gather 
nothing  from  the  special  act  to  justify  the  inference  that  a 
less  number  than  a  majority  of  the  entire  county  board  could 
levy  and  appropriate  this  tax.  We  must  presume  that  the 
general  assembly  intended  the  board  of  this  county  to  act  in 
conformity  to  the  general  law,  as  they  have  not  exempted 
them  from  its  operation.  The  order,  therefore,  levying  this 
tax,  only  having  been  voted  for  by  one-half,  and  not  by  a 
majority,  of  the  whole  board,  was  unwarranted,  and  can  not 
be  enforced. 

A  distinction  is  attempted  to  be  taken  between  the  levy 
of  the  tax  and  its  appropriation;  that  while  it  requires  a 
majority  of  the  whole  board  to  appropriate  the  money  to 
erect  a  bridge,  if  it  has  been  collected,  a  majority  of  a  bare 
quorum  may  levy  a  bridge  tax.  We  regard  this  propo- 
sition as  untenable.  It  might  frequently  happen  that  a 
majority  of  the  board  would  be  decidedly  opposed  to  making 
any  such  appropriation,  while  the  majority  of  a  quorum 
favored  it,  and  if  they  could  levy  such  a  tax,  it  could  not  be 
appropriated  for  the  building  of  bridges,  unless  the  majority, 
finding  a  large  surplus  fund  in  the  county  treasury,  not 
required  for  the  ordinary  expenses  of  the  county,  should 
thus  be  forced  into  acquiescence,  to  prevent  its  remaining 
unemployed,  or  from  being  squandered  in  some  unnecessary 
improvement  or  worthless  object.  Such  power  could  not 
have  been  intended  by  the  general  assembly. 
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As  a  general  rule,  when  a  county,  or  municipal  corporation, 
are  authorized  to  levy  a  tax  for  a  special  purpose,  the  act  of 
levying  it  amounts  to  its  appropriation.  Such  bodies  can  not 
divert  it  to  other  purposes.  Their  power  to  levy,  in  such 
cases,  is  only  that  it  may  be  applied  to  the  specified  object. 
To  permit  this  tax  to  be  levied  for  the  special  purpose,  when 
it  is  not  known  that  a  majority  of  the  board  will  ever  con- 
sent 'to  apply  it  to  the  construction  of  this  or  any  other 
bridge,  would  be  oppressive,  and  a  wrong  to  the  tax  payers 
of  the  county.  It  cannot  be  held  that  the  board  of  super- 
visors may  at  pleasure  force  the  people  to  pay  heavy  taxes, 
simply  that  the  money  may  be  placed  in  the  county  treasury, 
and,  so  far  as  we  can  see,  never  to  be  appropriated.  To  sanc- 
tion such  a  course,  would  be  to  legalize  oppression,  and  for 
aught  we  can  see  or  know,  if  this  tax  should  be  collected,  it 
would  never  be  appropriated. 

This  is  one  of  the  class  of  cases  in  which  equity  will  inter- 
pose its  power  to  restrain  the  collection  of  a  tax.  It  is 
attempted  to  be  levied  and  collected  without  power  or  legal 
authority.  It  is  imposed  contrary  to  law,  as  the  indispensable 
number  of  supervisors  have  not  concurred  in  its  imposition. 
The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Thomas  Pearson 

v. 
Abraham  Here. 


1.  Forcible  entry  and  detainer— -for  what  purposes  a  deed  is  admissi- 
ble in  evidence.  In  the  action  of  forcible  entry  and  detainer,  the  title  to  the 
premises  is  not  involved,  and  the  introduction  of  a  deed  to  the  plaintiff,  if 
for  such  purpose,  is  not  allowable ;  but  for  the  purpose  of  establishing  the 
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extent  of  his  claim,  it  is  admissible.  It  is  also  admissible  to  show  the  ani- 
mus— the  intention  with  which  the  party  entered,  in  connection  with  the 
possession  and  improvements  on  a  farm,  to  which  a  wood  lot  is  an  adjunct, 
the  latter  being  the  land  in  controversy. 

2.  Same — of  the  character  of  possession  required  to  maintain  the  action. 
It  does  not  require  an  actual  pedis  possessio  in  all  cases,  to  support  the  action 
of  forcible  entry  and  detainer.  Actual  possession  may  exist,  by  proof  of 
something  short  of  an  actual  residence  on  the  land,  or  inclosing  it  by  a  fence, 
as  in  case  of  a  wood  lot,  uninclosed,  but  used  as  an  adjunct  to  a  farm,  from 
which  the  latter  is  supplied  with  timber,  wood  and  rails. 

3.  In  this  case  a  party  purchased  two  tracts  of  land  from  the  same  per- 
son, one,  a  farm,  on  which  the  purchaser  resided,  the  other,  a  wood  lot, 
three-fourths  of  a  mile  from  the  farm,  uninclosed,  with  no  improvements 
upon  it,  but  used  for  the  purpose  of  supplying  the  farm  with  timber,  wood 
and  rails,  and  used  in  that  manner  constantly  and  regularly,  and  without 
question  by  any  one,  for  near  sixteen  years,  when  a  forcible  entry  was  made 
upon  it :  Held,  the  owner  had  such  a  possession  of  the  timber  land,  as  would 
enable  him  to  maintain  an  action  of  forcible  entry  and  detainer,  and  the 
deed  to  him,  for  both  tracts,  was  admissible,  in  connection  with  proof  of  the 
use  of  the  tract,  to  show  the  character  and  extent  of  his  possession. 

4.  The  possession  of  a  farm  draws  to  it  the  possession  of  the  woodland 
belonging  to  it,  though  not  inclosed,  especially  if  repeated  and  unchallenged 
acts  of  ownership  are  shown. 

5.  Same— -former  decision.  The  case  of  McCartney  v.  McMullen,  38  111. 
241,  goes  to  some  extent  in  the  direction  of  establishing  the  doctrine,  that 
nothing  less  than  an  actual  pedis  possessio  will  support  the  action  of  forcible 
entry  and  detainer ;  but  the  case  itself  shows  no  such  possession,  by  con- 
tinuous use,  for  a  series  of  years,  under  color  of  title,  as  is  shown  in  this 
case. 

Writ  of  Error  to  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  Chauncey  L.  Hig-bee,  Judge,  presiding. 

This  was  an  action  of  forcible  entry  and  detainer,  brought 
by  Abraham  Herr  against  Thomas  Pearson.  The  tract  of 
land,  upon  which  the  wrongful  entry  is  alleged  to  have  been 
made,  was  woodland,  unimproved  and  uninclosed. 

On  the  trial,  the  plaintiff,  against  the  objection  of  the  defend- 
ant, was  permitted  to  read  in  evidence  a  deed  to  him  from 
one  Henderson,  for  this  woodland,  and  another  tract.  The 
use  to  which  the  timber  land  was  applied,  will  appear  from 
10— 53rd  III. 
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the  testimony  of  the  plaintiff  and  others,  which  was  as  follows : 
That  he  purchased  the  land  in  1850 ;  that  the  other  tract 
mentioned  in  the  deed  read,  he  had  occupied  as  his  home  farm 
since  A.  D.  1850  ;  that  the  tract  in  controversy  is  about  three- 
fourths  of  a  mile  distant  from  his  home  farm  ;  that  he  took 
possession  of  the  twenty-five  acre  tract  in  1850,  by  cutting  rail 
timber  and  firewood  on  it,  and  continued,  up  to  the  time  the 
defendant  went  into  possession,  ever}^  year  to  get  firewood  off 
this  tract,  and  made  a  great  many  rails — once  as  many  as  three 
or  four  thousand  at  one  time — on  the  land,  and  hauled  them  to 
his  farm ;  that  he  frequently  got  other  timber  off  this  tract ; 
that  from  1850  to  1865,  he  was  on  the  land  getting  something 
as  often  as  every  two  months — he  got  all  his  firewood  off  it 
except  his  summer  wood,  which  he  got  some  times  from  his 
home  farm  ;  that  in  1865,  he  found  defendant  on  the  land,  dig- 
ging a  well,  or  cellar ;  notified  him  that  he  (plaintiff)  was 
owner  of  the  land,  and  that  he  (defendant)  must  leave  it ; 
defendant  packed  up  his  tools,  went  away,  but  afterward  came 
back,  and  has  been  in  possession  ever  since ;  that  the  surround- 
ing tracts  of  land  were  vacant  timber  tracts ;  that  was  all  the 
possession  he  ever  took,  and  all  he  did  was  to  get  timber,  rails 
and  wood. 

Henry  Herr  testified  :  That  he  had  known  land  in  contro- 
versy since  A.  D.  1850 ;  that  until  1865,  plaintiff  was  in  the 
habit  of  getting  all  his  firewood  from  this  tract,  except  that  in 
the  summer  time  he  got  wood  sometimes  from  dead  timber 
on  his  home  farm ;  he  got  rails  and  timber  off  this  land,  fre- 
quently, that  went  to  improve  plaintiff's  other  land ;  the  plain- 
tiff had  three  thousand  rails  made  on  this  land  at  one  time ; 
that  the  land  was  called  Herr's  (the  plaintiff's)  land  in  the 
neighborhood  ;  that  witness  lived  about  one  and  a  half  miles 
from  tract  in  controversy,  and  knows  that  plaintiff  was  fre- 
quently on  the  land,  and  getting  timber  off  of  it. 

George  Herr:  Knew  land  .in  controversy  from  A.  D.  1850, 
to  1861 ;  that  plaintiff  got  his  firewood  off  the  land  in  contro- 
versy, except  when  he  got  it  off  of  his  home  farm  sometimes, 
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in  the  summer  time,  and  also  got  rails  and  timber  at  different 
times,  and  hauled  same  to  his  home  farm ;  that  in  the  neigh- 
borhood, this  tract  was  called  the  plaintiff's  timber  tract. 

John  Fisher  testified:  That  he  knew  land  in  controversy — 
was  known  as  plaintiff's  land  ;  lives  near  the  land,  and  knows 
that  plaintiff  frequently  cut  wood,  rails  and  timber  on  this  tract, 
and  hauled  to  his  home  farm  ;  that  for  five  or  six  years  he  saw 
plaintiff  or  his  workmen  on  the  land  every  few  months ;  has 
helped  plaintiff  load  timber  on  his  wagon  on  this  land. 

The  trial  resulted  in  a  finding  and  judgment  for  the  plain- 
tiff. The  defendant  thereupon  sued  out  this  writ  of  error,  and 
now  insists  the  court  below  erred  in  admitting  in  evidence  the 
deed  to  the  plaintiff,  and  that  the  plaintiff  had  no  such  posses- 
sion of  the  tract  of  land  in  controversy,  as  would  enable  him 
to  maintain  this  action. 

Mr.  S.  P.  Shope,  for  the  plaintiff  in  error. 

It  was  error  to  admit  in  evidence  the  deed  to  the  plaintiff, 
as  the  question  of  ownership  can  not  be  inquired  into  for  any 
purpose,  and  evidence  of  facts  tending  to  show  claims  of  title, 
and  which  do  not  show  possession,  is  improper  and  irrelevant. 
tiptirk  v.  Forsyth,  40  111.  441 ;  McCartney  v.  Mc Mullen,  38 
111.  241.  If  actual  possession  had  been  proven,  of  a  part  of 
this  or  of  an  adjoining  tract,  perhaps  it  might  have  been  com- 
petent, under  the  authority  of  the  case  of  Boyce  v.  Blake,  2 
Dana,  1 27.  But  here  there  was  no  actual  possession  of  a  part 
or  of  any  adjoining  tract.  The  farm  of  the  defendant  in 
error,  was  three-fourths  of  a  mile  distant,  and  the  tracts 
adjoining  the  one  in  question,  were  vacant  timber  land.  So 
also  the  evidence  that  the  defendant  in  error  continued  to  get 
firewood,  rails  and  timber  from  this  land  for  a  number  of 
years,  may  tend  to  show  title  or  a  trespass,  or  continued  tres- 
passes, but  nothing  more.  These  acts  no  more  put  him  in 
possession  of  this  tract,  than  they  would  or  did  of  any  other 
vacant  tract  that  he  did  or  might  have  trespassed  upon. 
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But  waiving  the  question  of  the  admissibility  of  this  evi- 
dence, the  doctrine  is  too  well  settled  to  admit  of  argument, 
by  the  well  considered  cases  above  cited,  and  numerous  oth- 
ers— "  That  nothing  short  of  pedis  possessio  can  be  held  to  sup- 
port this  action."  "And  it  is  believed  no  well  considered  case 
can  be  found  which  announces  such  a  rule." 

The  sale  of  wood,  timber,  stone  or  coal,  or  the  licensing  of 
other  persons  to  take  them,  are  acts  indicating  an  assertion  of 
ownership,  "  but  none  of  them,  or  even  all,  will  constitute  a 
possession  that  will  support  forcible  entry  and  detainer."  38 
111.  241. 

Mr.  G.  Barrere,  for  the  defendant  in  error. 

The  deed  was  properly  admitted  in  evidence,  for  the  pur- 
pose of  showing  the  extent  of  defendant's  possession,  bounda- 
ries of  land  claimed,  and  that  defendant  entered  under  a  con- 
veyance, and  claim  and  color  of  title.  Davis  v.  Easley  et  al. 
13  111.  198  ;  Brooks  v.  Bruyn,  18  111.  543  ;  Sawyer  v.  Newkmd, 
9  Vermont,  380. 

To  constitute  possession,  there  must  be  an  exercise  of  acts 
of  ownership  on  the  land  itself;  but  it  is  not  necessary  that 
there  should  be  actual  residence  thereon,  nor  improvements 
made  thereon,  nor  even  the  land  inclosed  by  a  fence.  But 
actual  possession  may  be  shown  in  many  other  ways,  such  as 
the  sinking  of  a  shaft,  mining  coal,  removing  rock  from 
quarry,  and  by  felling,  cutting,  selling  and  removing  the  trees 
thereon,  under  color  of  title  ;  cutting  firewood,  and  removing 
it  to  home  farm  for  consumption  ;  cutting  and  making  rails 
thereon,  to  improve  home  farm,  (such  being  all  the  possession 
which  can  be  had  of  a  wood  lot,  reserved  and  used  exclusively 
for  fuel,  fencing,  etc.)  A  constant  and  uninterrupted  use  for 
those  purposes,  is  undoubtedly  sufficient  to  constitute  actual 
possession,  and  to  enable  the  defendant  in  error  to  maintain 
his  action.  Elliott  et  al  v.  Pearl,  10  Peters,  412  ;  Doolittle  v. 
Zinsley,  2  Aiken,  155  ;  Sawyer  v.  JYeivland,  9  Vermont,  383  ; 
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Davis  v.  Easley  et  al.  13  111.  198 ;  Brooks  v.  Bruyn,  18  111.  542, 
and  25  111.  380 ;  Bills  v.  Hubbard,  21  111.  329. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court : 

In  the  action  of  forcible  entry  and  detainer,  it  is  well  settled 
the  title  to  the  premises  is  not  involved,  and  the  introduction 
of  the  deed  to  plaintiff,  if  for  such  purpose,  was  not  allowable, 
but  for  the  purpose  of  establishing  the  extent  of  his  claim,  it 
was  admissible.  Turney  v.  Chamberlain,  15  111.  273  ;  Bill 
v.  Hubbard,  21  ib.  328.  In  the  last  named  case,  this  court 
said,  also,  the  deed  was  admissible,  to  show  the  animus  -  the 
intention  with  which  the  party  entered,  in  connection  with 
the  possession  and  improvements  on  the  adjoining  quarters. 
It  seems  the  plaintiff  had  purchased  two  tracts  of  the  same 
vendor,  one  of  which  consisted  of  his  farm  land,  arable  land, 
and  the  tract  in  controversy,  his  timber  land. 

It  is  said  by  plaintiff  in  error,  that  defendant  in  error  had 
no  actual  possession  of  this  tract.  But  it  is  proved  it  was  an 
adjunct  to  his  farm,  and  that  he  had  all  the  possession  an 
owner  of  timber  land  usually  has.  He  took  timber,  rails  and 
wood  from  it  without  stint,  and  without  challenge  from  any 
person,  for  near  sixteen  years  prior  to  the  time  of  plaintiff's 
entry  upon  it.  The  possession  of  a  farm  unquestionably  draws 
to  it  the  possession  of  the  woodland  belonging  to  it,  though 
not  inclosed,  especially  if  repeated  and  unchallenged  acts  of 
ownership  are  shown.  The  proof  is  ample  that  the  plaintiff 
in  the  action,  had  all  the  possession  one  can  have  of  a  wood 
lot,  reserved  and  used  exclusively  for  fuel,  and  fencing,  and 
other  necessary  farm  purposes.  The  court  said  in  Bavis  v. 
Easley  et  al.  13  111.  192,  that  a  party  having  a  deed  for  a  tract 
of  land,  covered  with  timber,  and  which  is  used  in  support 
of  the  farm  for  an  uninterrupted  period  of  time,  from  which 
he  habitually  takes  firewood,  rails  and  other  materials,  has 
such  an  actual  possession  as  will  entitle  him  to  maintain  an 
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action  of  replevin  against  a  party  who  shall  convert  a  portion 
of  the  timber  growing  upon  such  land  into  boards. 

In  Brooks  v.  Bruyn,  18  ib.  539,  actual  possession  of  timber 
land  is  defined,  and  is  said  to  consist  of  such  acts  as  the  plain- 
tiff repeatedly  performed  in  regard  to  this  tract  of  land. 

In  the  case  of  the  same  parties,  24  ib.  372,  it  was  held,  that 
possession  of  land  might  be  manifested  by  other  acts  than  by 
inclosing  it  with  a  fence,  referring  to  Meredith  v.  Pearl,  10 
Peters,  413,  where  this  doctrine  is  distinctly  announced.  This 
was  a  case  on  the  trial  of  a  writ  of  right,  and  the  court  say, 
the  assumption  that  there  can  be  no  possession  to  defeat  an 
adverse  title,  except  by  an  actual  residence  or  an  actual  inclo- 
sure,  is  a  doctrine  wholly  irreconcilable  with  principle  and 
authority.  Nothing  can  be  more  clear,  than  that  a  fence  is 
not  indispensable  to  constitute  possession  of  a  tract  of  land — 
that  it  is  nothing  more  than  an  act  presumptive  of  an  inten- 
tion to  assert  an  ownership  and  possession  over  the  property. 
But  there  are  many  other  acts  equally  evincive  of  such  an 
intention,  such  as  entering  upon  land  and  making  improve- 
ments thereon  ;  raising  a  crop ;  felling  and  selling  the  trees 
thereon,  under  color  of  title. 

Other  cases  to  the  same  effect  might  be  cited. 

The  case  of  McCartney  v.  McMullen,  3S  111.  241,  is  cited  by 
plaintiff  in  error  as  establishing  the  doctrine  that  nothing  less 
than  an  actual  pedis  possessio  will  support  the  action  of  forci- 
ble entry  and  detainer.  It  must  be  admitted  that  case  goes  to 
some  extent  in  that  direction,  on  the  authority  of  decisions  by 
the  Supreme  Court  of  Kentucky,  but  the  case  itself  showed  no 
such  possession  of  the  land  by  a  constant  use  of  it  for  a  series 
of  years,  under  color  of  title,  and  such  use  being  the  only  use 
of  which  it  was  susceptible,  as  is  shown  in  this  case  and  kin- 
dred cases  cited.  Actual  possession  may  exist  by  proof  of 
something  short  of  an  actual  residence  on  the  land,  or  inclo- 
sing it  by  a  fence.  That  case  and  this  are  dissimilar  in  their 
facts. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Illinois  Mutual  Fiee  Insurance  Company 

v. 

Pantali  Fix,  for  use,  etc. 


1.  Insurance — assignment  of  policy  to  a  mortgagee — violation  of  terms  of 
policy  by  tlie  assignor.  Where  the  owner  of  property,  upon  which  he  has 
obtained  an  insurance,  executes  a  mortgage  thereon,  and  assigns  the  policy 
to  the  mortgagee,  as  collateral  to  the  mortgage,  though  with  the  consent  of 
the  insurer  endorsed  upon  the  policy,  the  assignee  takes  it  subject  to  the 
conditions  expressed  upon  its  face,  or  necessarily  inhering  in  it,  and  no 
recovery  can  be  had  merely  in  consequence  of  the  equities  of  the  assignee, 
if  the  assignor  has  lost  the  right  to  recover  by  violating  the  terms  of  the 
contract. 

2.  So,  in  an  action  by  the  assured,  for  the  use  of  his  assignee,  the 
mortgagee,  against  the  company,  to  recover  for  the  loss  of  the  building 
insured,  by  fire,  it  is  competent  for  the  defendants  to  prove  that  the  plain- 
tiff, the  assignor,  set  the  building  on  fire. 

3.  Same — effect  of  a  second  insurance,  without  notice  to  t7ie  first  insurer. 
A  party  obtained  insurance  upon  a  dwelling  house  and  brewery  attached, 
two  thousand  two  hundred  dollars,  and  upon  fixtures  in  brewery  and  cel- 
lar, eight  hundred  dollars.  The  policy  provided  that  if  there  should 
be  insurance  in  any  other  office,  the  policy  should  be  void,  unless  the 
company  should  consent  to  such  double  insurance.  In  an  action  on  the 
policy,  it  was  held,  the  court  below  improperly  refused  to  instruct  the  jury 
that  if  the  assured,  after  procuring  this  insurance,  procured  other  insurance 
in  another  company,  upon  the  fixtures  mentioned  in  the  policy,  and  gave 
no  notice  thereof  to  the  defendants,  then  in  making  up  their  verdict  they 
should  exclude  the  amount  insured  in  the  policy  upon  the  fixtures. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  Pantali  Fix,  for  the  use  of  Henry  F.  Mayer,  to  recover  upon 
a  policy  of  insurance,  issued  by  the  Illinois  Mutual  Fire  Insu- 
rance Company.  The  insurance  was  upon  a  dwelling  house 
and  brewery  attached,  two  thousand  two  hundred  dollars,  and 
upon  fixtures  in  brewery  and  cellar,  eight  hundred  dollars, 
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total  three  thousand  dollars.  The  grounds  upon  which  the 
principal  question  in  the  case  arises,  are  fully  set  forth  in  the 
opinion  of  the  court. 

In  reference  to  a  second  insurance  on  the  property,  the 
charter  of  the  defendant  company  contained  this  clause,  which 
was  made  a  part  of  the  policy  :  "  If  insurance  on  any  house 
or  building  shall  be  and  subsist  in  said  company  and  in  any 
other  office,  or  from  and  by  any  other  person  or  persons  at  the 
same  time,  the  insurance  made  in  and  by  said  company  shall 
be  deemed  and  become  void,  unless  such  double  insurance 
subsist  by  and  with  the  consent  of  the  directors,  signified  by 
endorsement  on  the  back  of  the  policy,  signed  by  the  president 
and  secretary."  On  the  trial,  the  defendants  asked  the  court 
to  give  the  jury  this  instruction  : 

"If  the  jury  believe  from  the  evidence  that  Pantali  Fix, 
after  procuring  the  insurance  in  this  cause,  procured  other 
insurance  in  the  ^Etna  Insurance  Company,  upon  the  fixtures 
mentioned  in  the  policy,  and  that  he  gave  no  notice  of  such  insu- 
rance to  the  defendant  in  this  cause,  then  the  jury,  in  making 
up  their  verdict,  will  exclude  the  amount  insured  in  the  policy 
upon  the  fixtures."  Which  instruction  the  court  refused  to 
give,  and  the  defendants  excepted.  The  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintiff,  the  defendants  appealed. 

Messrs.  Billings  &  Wise,  for  the  appellants. 

In  this  case  the  property  insured  was  mortgaged  by  the 
assured,  and  the  policy  assigned,  with  the  consent  of  the  com- 
pany, to  the  mortgagee.  On  the  trial,  the  company  proposed 
to  prove  that  the  assured,  the  assignor,  set  the  building  on  fire, 
whereby  the  loss  occurred.  The  court  below  refused  to  admit 
this  testimony,  and  upon  this  ruling  the  principal  question 
arises,  whether,  upon  the  assignment  of  the  policy  to  the 
mortgagee,  with  the  consent  of  the  insurer,  as  collateral  to 
the  mortgage,  its  validity  can  be  destroyed  by  acts  done  by 
the  assignor  in  violation  of  its  conditions. 
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We  hold  the  affirmative  of  this  proposition,  and  insist  the 
testimony  offered,  to  prove  that  the  assured  set  fire  to  the 
building,  was  admissible. 

This  question  has  never  been  decided  in  this  court,  and  we 
refer  to  authorities  in  other  States.  The  case  of  Tillon  v. 
Kingston  Mutual  Insurance  Company,  1  Seld.  405,  is  the 
first  case  which  decides  that  no  act  of  the  assignor  of  a  policy, 
can  affect  it  in  the  hands  of  the  assignee.  This  case  was  evi- 
dently decided  without  much  consideration  by  the  court,  and 
was  afterwards  overruled,  upon  a  very  thorough  and  elabo- 
rate review  of  all  the  authorities,  by  the  court  of  appeals  in 
the  same  State,  in  the  cases  of  Grosvenor  v.  Atlantic  Fire 
Insurance  Company,  of  Brooklyn,  17  N".  Y.  391,  and  Buffalo 
Steam  Engine  Works  v.  Sun  Mutual  Insurance  Company,  17 
lb.  401. 

These  cases  expressly  decide  that  the  contract  is  with  the 
mortgagor,  and  for  the  insurance  of  his  interest,  and  the 
mortgagee  can  recover  only  when  the  mortgagor  could  have 
done  so,  had  the  money  been  payable  to  himself  instead  of 
being  payable  by  assignment  to  the  mortgagee.  We  find  the 
same  doctrine  fully  substantiated  by  the  following  authori- 
ties, to  wit :  Carpenter  v.  Providence  Washington  Insurance 
Company,  16  Peters,  495  ;  King  v.  State  Mutual  Fire  Ins. 
Co.  7  Cush.  5  ;  Macomber  v.  Cambridge  Mutual  Ins.  Co.  8 
Cush.  133  ;  long  v.  Manufacturing  Ins.  Co.  8  Gray,  28 ; 
Young  v.  Eagle  Fire  Ins.  Co.  14  Gray,  150  ;  Fog  get  et  al.  v. 
Middlesex  Ins.  Co.  10  Cush.  346 ;  2  Parsons  Maratime  Law, 
40 ;  People  v.  Resolute  Ins.  Co.  17  Wis.  378 ;  State  Mutual 
Fire  Ins.  Co.  v.  Roberts,  31  Penn.  438. 

This  last  case,  going  into  a  very  thorough  and  full  review 
of  all  the  decisions,  and  deciding  that  the  case  in  1  Seld.  was 
not  good  law,  and  wherever  a  different  doctrine  prevails,  it 
will  be  found  to  be  based  upon  the  case  in  1  Seld.,  a  case  which 
has  been  overruled  by  the  courts  in  the  same  State  in  which 
it  was  decided,  and  which  has  been  overruled  wherever  fully 
considered,  upon  authority  or  principle. 
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We  take  it,  keeping  in  view  that  both  the  mortgagor  and 
mortgagee  have  separate  interests,  which  can  be  insured,  each 
separate  and  distinct,  each  governed  and  regulated  by  its  own 
terms  and  contracts,  that  in  this  suit  it  was  the  interest  of  the 
mortgagor  that  was  insured  and  assigned,  there  will  be  no  dif- 
ficulty in  arriving  at  a  conclusion  based  upon  principle  and 
authority,  that  the  court  below  decided  erroneously.  Fix's 
interest  was  assured,  and  then  assigned  as  collateral  security 
to  Mayer ;  the  appellant  only  entered  into  an  executory  con- 
tract with  Mayer,  by  which  they  agreed  to  pay  him  the  money 
they  otherwise  would  have  paid  Fix,  if  Fix  complied  with  the 
terms  of  his  policy  ;  they  entered  into  no  warranty  or  indem- 
nification to  pay  Mayer  at  any  events,  at  all  hazards;  no  such 
construction  can  be  legitimately  put  upon  the  contract,  no  more 
than  when  a  leasehold  interest  is  mortgaged  by  the  lessee, 
could  it  be  contended  that  the  mortgagee  had  the  right  to  the 
enjoyment  of  the  leasehold  interest  without  paying  any  rent 
to  the  lessor,  if  the  lessee  failed  to  do  so,  or  that  the  mortga- 
gee could  not  be  deprived  of  his  rights  in  the  same  by  any 
action  of  the  lessee  in  not  complying  with  the  terms  of  his 
lease.  If  the  view  of  the  law  we  take  is  not  correct,  then  a 
person  could  insure  his  dwelling  to-day,  mortgage  it  and 
assign  the  policy  to  the  mortgagee,  and  to-morrow  open  a  store 
in  it,  keeping  gun-powder,  or  any  inflammable  or  combustible 
materials  which  would  cause  its  destruction  by  fire  ;  or  make 
a  match-factory  of  it,  or  burn  it  down,  either  secretly  or  openly, 
and  yet  the  company  would  have  no  defense.  It  would  be 
giving  a  person  the  right  to  do  indirectly  what  he  could  not 
do  directly,  to  take  advantage  and  reap  the  benefit  of  his  own 
wrong,  a  principle  unknown  to  the  law  ;  then  in  order  to  get 
rid  of  an  unsalable  house,  all  it  would  be  necessary  to  do 
would  be  to  insure  it  as  high  as  possible,  mortgage  it,  assign 
the  policy,  and  burn  it  down.  A  doctrine  leading  to  such 
results,  is  too  monstrous,  too  fraught  with  evil,  to  be  ever 
recognized  as  good  law. 
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Messrs.  Davis  &  Gillespie,  for  the  appellee. 

The  nominal  plaintiff  has  no  power  to  defeat  the  claims  of 
the  party  in  interest,  and  the  defendants,  knowing  of  and 
assenting  to  the  assignment,  are  so  far  parties  to  the  same, 
that  they  cannot  take  advantage  of  any  subsequent  acts  of  the 
assignor.  P.  Ward  v.  Somerset  Mutual  Fire  Insurance  Com- 
pany,  42  Maine,  221. 

The  assignment  of  a  policy  of  insurance  with  the  consent 
of  the  insurers,  creates  new  and  mutual  relations  and  rights 
between  the  assignee  and  the  insurer,  which,  on  the  plainest 
principles  of  law  and  justice,  cannot  be  changed  or  impaired 
by  the  acts  of  a  third  person,  over  whom  the  injured  party 
has  no  control.  Tillon,  and  others  v.  The  Kingston  Mutual 
Ins.  Co.  1  Seld.  405  ;  7  Barbour,  570. 

In  the  case  of  Allen  v.  Hudson  River  Marine  and  Fire 
Ins.  Co.  19  Barbour,  445,  Judge  Harris  says  :  "  It  is  insisted 
by  the  defendants,  that  the  insurance  in  the  Columbia  Insu- 
rance Company,  and  the  omission  to  give  notice  of  such 
insurance  till  after  the  fire,  discharged  them  from  further  obli- 
gations upon  the  policy.  1  am  inclined  to  think  this  objection 
would  have  been  well  founded,  had  the  policy  remained  in  the 
hands  of  the  party  originally  insured;  but  it  having  been 
assigned  to  the  plaintiffs  before  the  last  insurance  was  effected, 
and  that,  too,  with  the  knowledge  and  assent  of  defendants, 
it  was  no  longer  in  the  power  of  the  assignors  to  do  anything 
to  impair  the  policy  in  the  hands  of  their  assignees." 

The  same  principle  is  affirmed  in  the  case  of  the  Traders 
Insurance  Company  v.  -Robert,  9  Wendell,  404 ;  and  in  the 
case  of  the  Charleston  Ins.  Co.  v.  Rose,  2  McMullen,  237 ; 
and  in  the  case  of  Foster  and  others  v.  Equitable  Mutual  Fire 
Ins.  Co.  2  Gray,  216. 

The  same  principle  is  also  recognized  and  approved  by  this 
court  in  the  cases  of  New  England  Fire  and  Marine  Ins.  Co. 
v.  Wetmore  and  others,  32  111.  242,  and  City  Fire  Ins.  Co. 
of  Hartford  v.  Marks,  45  111.  484. 
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It  is,  however,  contended  by  the  appellants,  that  the  princi- 
ples above  laid  down  have  their  origin  in  the  cases  above  cited, 
of  Tillon  and  others  v.  The  Kingston  Mutual  Ins.  Co.  and 
the  Traders  Ins.  Co.  v.  Robert,  both  of  which  cases  have 
since  been  overruled  by  the  court  of  appeals  of  the  State  of 
New  York.  It  may  be  remarked,  that  three  out  of  the  eight 
judges  in  the  court  of  appeals,  dissented  from  these  overru- 
ling opinions,  and  adhered  to  the  former  decisions,  and  the 
decisions  of  this  court  in  the  cases  above  cited,  in  32d  and  45th 
Illinois,  were  made  several  years  after  the  decisions  were  made 
by  the  court  of  appeals  of  the  State  of  New  York  overruling 
the  former  decisions,  and  may  be  presumed  to  have  been 
made  with  full  knowledge  of  those  decisions. 

In  the  cases  cited  by  appellants'  counsel  from  the  Mas- 
sachusetts reports,  this  question  did  not  arise.  In  those  cases 
there  had  been  no  written  assignment  of  the  policies,  but  only 
a  direction  that  in  case  of  loss  the  money  should  be  paid  to  a 
third  person,  or  the  policies  were  taken  out  by  the  mortgagees 
upon  their  own  interest  in  the  property.  We  think  the  prin- 
ciple that  an  assignor  of  a  policy,  where  it  is  assigned  with 
the  approval  of  the  insurer,  cannot  do  anything  to  avoid  the 
policy  in  the  hands  of  his  assignee,  is  founded  in  good  sense 
and  justice.  The  object  of  the  mortgagee,  in  this  case,  in  pro- 
curing an  assignment  of  the  policy,  was  to  secure  his  interest 
as  mortgagee  in  case  of  a  loss,  and,  as  it  is  expressed  in  the 
assignment,  when  the  assignment  was  approved  by  the  appel- 
lants, it  became,  as  it  was  intended  to  be,  to  all  intents  and  pur- 
poses, a  policy  on  the  mortgagee's  interest ;  and  to  hold  that 
the  policy  might  be  avoided  by  any  act  of  the  assignor, 
would  be  "to  keep  the  word  of  promise  to  the  ear,  and  break 
it  to  the  hope."  Nor  can  it  be  justly  contended  that  this  con- 
struction will  operate  injuriously  to  insurance  companies,  as 
they  can  always  protect  themselves  by  limiting  the  extent  of 
their  approval  of  the  assignment,  or  refuse  it  altogether. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  appellee,  Fix,  being  indebted  to  Mayer,  for  whose  use 
this  suit  is  brought,  executed  to  him  his  notes,  secured  by 
mortgage  on  a  brewery,  and  at  the  same  time  assigned  to  him 
a  policy  of  insurance,  issued  by  the  appellants,  upon  the  build- 
ing and  fixtures.  This  assignment  was  made  with  the  consent 
of  the  company  endorsed  upon  the  policy.  The  present  suit 
was  brought  in  the  name  of  Fix  for  the  use  of  Mayer,  and 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  from  which 
the  company  appealed. 

On  the  trial,  the  company  offered  to  prove  that  the  building 
was  set  on  fire  by  the  plaintiff,  Fix.  The  evidence  was 
objected  to  by  plaintiff's  counsel,  and  the  objection  was  sus- 
tained. This  ruling  presents  the  main  question  in  the  case, 
to  wit,  whether,  where  a  policy  of  insurance  has  been  assigned 
by  the  assured  to  one  holding  a  mortgage  on  the  premises, 
with  the  consent  of  the  company  endorsed  upon  the  policy,  its 
validity  can  be  destroyed  by  acts  done  by  the  assignor  in  vio- 
lation of  its  conditions. 

This  question  has  received  much  discussion  in  the  courts 
of  New  York,  and  the  decisions  first  made  have  been  delib- 
erately overruled.  It  was  first  held,  in  the  Trader's  Ins.  Co. 
v.  Robert,  9  Wend.  404,  that  no  act  of  the  assured,  after  the 
assignment  of  the  policy  with  the  consent  of  the  company, 
can  impair  the  rights  of  his  assignee.  This  case  was  approved 
and  followed  in  Tillon  v.  The  Kingston  Mutual  Ins.  Co.  1 
Seld.  406,  the  court  holding  that  the  assignment  of  a  policy, 
with  the  assent  of  the  insurer,  creates  new  and  mutual  rela- 
tions and  rights  between  the  assignee  and  the  insurer,  which 
can  not  be  impaired  by  a  third  person,  over  whom  the  assignee 
has  no  control.  The  question  again  came  up  in  Grosvenor  v. 
The  Atlantic  Fire  Ins.  Co.  17  K  Y.  392,  and  in  the  Buffalo 
Steam  Engine  Works  v.  The  Sun  Mutual  Ins.  Co.  ib.  401.  In 
the  first  case,  the  policy  was  not  assigned  by  the  mortgagor 
to  the  mortgagee,  but,  by  its  original  terms,  the  loss,  in  case 
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of  fire,  was  made  payable  to  the  mortgagee.  The  majority  of 
the  court  held  the  case  was  not  distinguishable  from  an  assign- 
ment of  the  policy,  and  overruling  the  cases  already  cited, 
held  the  policy  was  avoided  by  certain  acts  done  by  the  mort- 
gagor in  violation  of  its  terms.  One  of  the  eight  judges  com- 
posing the  court,  dissented  altogether,  and  two  others  con- 
curred only  on  the  ground  that  the  case  was  not  like  one  in  which 
the  policy  had  been  assigned.  In  the  other  case,  decided  at 
the  same  term,  and  which  was  one  of  assignment,  the  majority 
of  the  court  held  the  policy  avoided  by  the  acts  of  the 
assignor,  the  three  judges  dissenting. 

In  these  two  cases,  the  question  involved  received  a  much 
fuller  discussion  than  was  given  to  it  when  the  former  decis- 
ions were  rendered.  In  reply  to  the  argument  of  the  court  in 
9  Wend,  that  the  assignor  could  not  be  permitted  to  execute 
a  release  to  the  insurance  company  which  would  impair  the 
rights  of  the  assignee,  and  that  he  should  not  be  permitted  to 
do  indirectly  what  he  could  not  do  directly,  the  court  very 
justly  say,  this  argument  fails  to  distinguish  between  acts 
done  for  the  purpose  of  discharging  a  liability,  and  acts  which, 
by  the  terms  of  the  contract,  were  necessary  to  be  done 
or  omitted,  in  order  to  continue  the  liability  in  force.  The 
principle,  however,  laid  down  in  the  case  in  4  Selden,  that  the 
assignment  of  a  policy,  with  the  assent  of  the  company,  cre- 
ates new  relations  and  rights  between  the  assignee  and  the 
company,  is  not  wholly  repudiated  as  never  applicable,  for  it 
is  admitted  that,  in  cases  where  there  has  been  an  absolute 
sale  of  the  insured  property,  the  assured  retaining  no  interest 
in  it,  and  there  has  been  an  assignment  of  the  policy  to  the 
purchaser,  with  the  consent  of  the  company,  such  purchaser 
may  be  considered  as  becoming  a  party  to  the  contract,  taking 
upon  himself  the  performance  of  its  conditions,  while  the 
assignor,  ceasing  to  be  a  substantial  party,  and  having  no  inter- 
est in  the  subject  matter,  could  do  no  act  affecting  the  rights 
of  the  assignee.  The  court  insist,  however,  that  this  principle 
can  not  be  applied  to  an  assignment  to  a  mortgagee,  because, 


1870.]  III.  Mut.  Fire  Ins.  Co.  v.  Fix.  159 

Opinion  of  the  Court. 

in  such  cases,  the  mortgagor  retains  his  interest  in  the  prop- 
erty and  in  the  policy,  and  whenever  the  mortgage  debt  is 
paid,  the  benefit  of  the  policy  reverts  to  him,  or  in  case  the 
policy  exceeds  the  amount  of  the  mortgage,  the  surplus,  in 
the  event  of  a  loss,  would  be  payable  to  the  mortgagor.  The 
court  further  say,  that  the  rule  of  the  former  cases  would  make 
insurance  companies  liable  for  risks  which  they  never  assumed, 
and  against  which  their  policies  are  intended  to  guard  them,  for, 
under  this  rule,  a  mortgagor,  remaining  in  possession,  might 
convert  a  building,  insured  as  a  dwelling  house,  to  a  use  vastly 
more  hazardous,  as  by  making  it  a  place  for  manufacturing 
fire  works,  and  still  the  company  be  required  to  pay,  although 
one  of  the  material  terms  of  its  contract  was  that  its  liability 
should  cease  in  the  event  of  such  a  change  in  the  uses  of  the 
property. 

The  supreme  court  of  Pennsylvania,  in  /State  Mutual  Ins. 
Co.  v.  Roberts,  31  Penn.  438,  adopts  the  rule  of  these  cases, 
in  a  well  considered  opinion. 

The  supreme  court  of  the  United  States  in  Cirpenter  v. 
Providence  Washington  Ins.  Co.  16  Peters,  495,  lays  down  a 
similar  principle. 

This  rule  is  also  followed  in  People  v.  Resolute  Ins.  Co.  17 
Wis.  378. 

On  the  other  hand,  the  earlier  New  York  cases  were  fol- 
lowed in  Pollard  v.  Somerset  Mutual  Fire  Insurance  Co.  42 
Maine,  226. 

In  this  State  the  question  is  an  open  one.  Counsel  for 
appellee  cite  the  N.  F.  Fire  and  Marine  Ins.  Co.  v.  Wttmore,  32 
111.  242,  and  City  Fire  Ins.  Co.  v.  Marks,  45  111.  482,  as  adopt- 
ing the  rule  of  the  earlier  New  York  cases.  But  in  the  first 
of  these  cases,  the  policy  was  issued  directly  to  the  mortga- 
gees, and  assigned  by  them  with  the  note  and  mortgage,  and 
the  question,  in  regard  to  which  the  case  in  1  Selden  was  cited, 
was  as  to  the  right  of  the  assignee  to  bring  suit  in  the  name 
of  the  assignors.  In  the  case  in  45  111.  the  assured  had  sold 
the  stock  of  goods  insured,  and  the  policy  had  been  assigned 
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to  the  purchaser  with  the  consent  of  the  company.  The  court, 
in  its  opinion,  cites  the  earlier  New  York  cases  only,  but  even 
under  the  rule  laid  down  in  the  last  case,  in  IT  N.  Y.,  the 
assignee  was  entitled  to  recover,  the  transaction  being  a  sale 
and  not  a  mortgage. 

This  court  has  shown,  in  various  cases,  a  disposition  to  hold 
insurance  companies  to  a  full  measure  of  responsibility,  but 
we  are  of  opinion  that  the  cases  in  17  N.  Y.  stand  upon  the 
better  reason. 

The  consent  of  insurance  companies  to  an  assignment  of  the 
policy  by  a  mortgagor  to  a  mortgagee,  should  not  be  con- 
strued as  imposing  upon  them,  as  a  consequence  of  such  mere 
naked  assent,  a  liability  which  they  never  would  intentionally 
assume,  and  against  which  they  take  all  possible  pains  to  guard 
themselves,  and  must  guard  themselves  in  order  to  preserve 
their  solvency.  The  principle  contended  for  by  counsel  for 
appellee,  and  laid  down  in  the  earlier  New  York  cases  is,  that 
no  act  of  the  assignor,  done  without  the  consent  of  the  assig- 
nee, can  invalidate  the  policy,  so  far  as  relates  to  the  assignee. 
If  this  be  true  without  limitation,  then,  as  said  by  the  New 
York  court  of  appeals,  a  risk  taken  by  a  company  at  the  lowest 
rates,,  because  in  the  least  hazardous  class,  might  be  changed, 
by  the  mortgagor  remaining  in  possession,  and  without  the 
concurrence  of  the  mortgagee,  to  the  class  of  extra-hazardous, 
and  the  liability  of  the  company  would  remain  the  same.  A 
detached  dwelling  house  might  be  converted  into  a  powder 
magazine,  or  to  some  other  use  wdiich  would  prevent  any 
sound  insurance  company  from  taking  the  risk  on  any  terms, 
and  still,  under  the  rule  claimed  by  appellee,  the  company 
would  remain  responsible.  The  mortgagor  might  go  further, 
and  not  only  convert  his  building  to  extra  hazardous  uses,  but 
absolutely  set  it  on  fire,  with  a  view  of  defrauding  the  com- 
pany, as  the  appellants,  offered  to  prove  was  done  in  the  pres- 
ent case. 

We  can  not  adopt  a  rule  which  would  lead  to  such  results. 
In  analogy  to  the  case  of  absolute  sales  by  the  assured,  we 
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should  be  much  inclined  to  hold  to  the  rule  announced  in  1 
Selden,  if  it  were  possible  to  separate  the  interest  of  the  mort- 
gagor and  mortgagee.  But  it  is  not,  for  the  mortgagor  is  not 
only  interested  in  the  payment  of  the  mortgage,  but,  where  he 
pays  the  premium,  the  fruits  of  the  policy  absolutely  belong 
to  him,  subject  to  the  lien  of  the  mortgagee.  Where  there  is 
an  absolute  sale,  there  is  no  difficulty  in  determining  the  meas- 
ure of  the  assignee's  rights  and  the  company's  liabilities,  for 
he  stands  in  the  position  of  receiving  a  new  policy  as  owner, 
and  becomes  responsible  for  any  extra-hazardous  uses  to  which 
the  building  may  be  applied,  a  responsibility  he  can  not  evade 
on  the  ground  that  the  building  is  not  under  his  control.  But 
where  there  is  no  sale,  but  the  policy  is  merely  assigned  as 
security,  we  are  obliged  to  hold,  either  that  the  company  is 
bound  absolutely  to  the  assignee,  no  matter  how  far  the  con- 
ditions of  its  contract  may  have  been  violated,  which  would 
be  a  very  unreasonable  ruling,  or  that  there  is  such  identity 
of  interest  in  regard  to  both  the  property  and  the  policy,  that 
there  can  be  no  recovery,  even  for  the  use  of  the  assignee,  if 
the  assignor  fails  to  comply  with  the  conditions. 

The  utmost  that  can  be  claimed  for  an  assignee  in  such  cases 
is,  that  he  should  stand  in  the  same  position  as  if  he  had  taken 
out  a  new  and  independent  policy  to  protect  his  own  interest 
as  mortgagee.  But  admitting  such  claim,  we  have  no  rule  to 
guide  us.  It  is  impossible  for  us  to  say  what  conditions  the 
company  would  deem  it  necessary  to  insert  in  such  a  policy 
for  its  own  protection.  It  is  very  certain  it  would  stipulate 
that  the  hazard  to  the  building  should  not  be  increased,  and 
thus  would  compel  the  mortgagee  to  take  upon  himself  the 
responsibility  of  the  mortgagor's  acts,  from  which  he  could 
not  escape  by  saying  that  his  rights  should  not  be  prejudiced 
by  the  acts  of  a  third  person.  It  would  necessarily  result, 
from  the  nature  of  the  interest  insured,  that  its  owner  might 
be  damnified  by  the  acts  of  the  mortgagor  in  possession, 
although  beyond  his  control.  Whether  a  company  would  also 
stipulate,  in  such  a  policy,  that  neither  the  mortgagor  nor  the 
11 — 53bd  III. 
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mortgagee  should  obtain  further  insurance,  without  its  consent, 
we  do  not  know,  though  it  is  evident  such  a  stipulation  would 
be  a  wise  precaution. 

The  history  of  the  Robert  case  in  9  "Wend,  singularly  illus- 
trates the  injustice  of  attempting  to  base  a  judgment  against 
an  insurance  company,  in  favor  of  the  mortgagor,  upon  the 
equities  of  his  assignee.  In  that  case,  the  judgment  was  ren- 
dered in  favor  of  Robert,  the  mortgagor,  for  the  use  of  Bolton, 
his  assignee,  on  the  ground  that,  though  Robert  had  violated 
the  policy,  this  could  not  prejudice  Bolton.  After  the  rendi- 
tion of  the  judgment,  and  before  its  payment,  Robert  paid 
off  the  mortgage,  and  threatened  the  insurance  company  with 
an  execution.  The  company  moved  the  court  for  a  perpetual 
stay,  which  was  granted,  the  court  holding,  consistently  with 
its  former  ruling,  that  Robert  had  no  equitable  rights  under 
the  policy.  9  Wend.  404  and  474.  From  this  order  an 
appeal  was  taken  to  the  court  for  the  correction  of  errors,  and 
that  court  held,  as  the  original  judgment  was  unreversed,  it 
was  conclusive  upon  the  rights  of  the  parties,  and  as  the  mort- 
gage had  been  paid,  the  benefit  of  the  judgment  reverted  to 
Robert,  the  mortgagor.  He  thus  received  the  full  benefit  of 
the  policy,  although  he  had  forfeited  all  rights  under  it,  and 
a  judgment  had  been  rendered  in  his  favor  only  in  conse- 
quence of  the  equities  of  his  assignee.     17  Wend.  631. 

It  is,  in  our  opinion,  very  clear,  if  we  attempt  to  dispose  of 
cases  of  this  character  on  the  theory  that  the  assignment  is  to 
be  treated  as  a  new  policy,  issued  directly  to  the  mortgagee, 
for  his  exclusive  benefit,  and  to  adjust  the  rights  of  these  par- 
ties in  accordance  with  what  we  may  suppose  such  a  policy 
would  contain,  we  shall  be  wandering  in  a  labyrinth  where 
there  would  be  but  one  thing  certain,  and  that  is,  that  great 
injustice  would  be  done  these  companies.  We  should  practi- 
cally be  enforcing  liabilities  against  them  which  they  never 
intended  to  incur,  and  giving  to  the  mortgagor  the  benefit 
of  a  policy  in  which  he  has  forfeited  all  his  rights. 
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We  deem  it  safer  and  more  just  to  say,  that  where  a  policy 
is  assigned  as  collateral  to  a  mortgage,  though  with  the  con- 
sent of  the  company,  the  assignee  takes  it  subject  to  the  con- 
ditions expressed  upon  its  face,  or  necessarily  inhering  in  it, 
and  that  no  recovery  can  be  had  merely  in  consequence  of  the 
equities  of  the  assignee,  if  the  assignor  has  lost  the  right  to 
recover  by  violating  the  terms  of  the  contract. 

The  evidence,  offered  to  show  that  the  plaintiff  set  the  build- 
ing on  fire,  should  have  been  admitted,  and  the  instruction 
asked  for  defendants,  in  regard  to  the  effect  of  a  second  insu- 
rance, should  have  been  given. 

Judgment  reversed. 


Ivory  H.  Pike 

v. 

Elizabeth  Baker. 


1.  Execution  lien — its  territorial  extent.  An  execution  in  the  hands 
of  an  officer,  does  not  become  a  lien  upon  personal  property  of  the  defend- 
ant, which  is  outside  of  the  county  to  which  it  was  issued. 

2.  Husband  and  wife — sale  of  property  of  the  former  by  the  latter. 
Should  a  married  woman  sell  the  property  of  her  husband,  without  author- 
ity, if  the  sale  be  ratified  by  him,  by  a  delivery  of  the  property  to  the 
purchaser,  it  will  be  good  to  pass  the  title. 

3.  Same — of  contracts  between  them.  All  contracts  entered  into  between 
husband  and  wife,  whether  the  terms  thereof  are  executed  or  not,  are  void. 

4.  Same— former  decision.  In  Sweeney  v.  Damron,  47  111.  450,  it  was 
inadvertently  said,  it  had  always  been  held  that  a  contract  between  hus- 
band and  wife,  the  terms  of  which  had  been  executed,  was  valid  and  bind- 
ing. What  should  have  been  said  in  that  case  was,  that  all  gifts  to,  or 
settlements  made  upon,  the  wife,  through  the  intervention  of  a  trustee,  or 
when  conveyed  to  her  by  a  third  person,  although  paid  for  by  the  husband, 
he  not  being  in  debt,  and  acting  in  good  faith,  have  always  been  upheld. 
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5.  Same — of  exchange  of  property  of  the  wife,  by  the  husband  as  agent. 
Where  the  husband,  as  the  agent  of  the  wife,  and  by  her  direction,  makes 
an  exchange  of  property  belonging  to  her,  the  property  for  which  the 
exchange  was  made  will  also  belong  to  the  wife. 

6.  Delivery  op  property  sold — what  constitutes.  Where  there  has 
been  a  sale  of  personal  property,  which  is  at  another  place  than  that  at 
which  the  contract  is  made,  and  the  agent  of  the  vendor,  by  direction  of 
the  latter,  places  the  property  in  a  railroad  car,  consigned  to  the  purchaser, 
that  will  amount  to  a  delivery ;  the  possession  of  the  carrier  will  be  consid- 
ered the  possession  of  the  purchaser. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Weldon,  Tipton  &  Benjamin,  for  the  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  in  the  McLean  circuit 
court,  brought  by  Elizabeth  Baker  against  Ivory  H.  Pike,  for 
the  recovery  of  a  horse.  The  declaration  avers  that  appel- 
lant took  and  unjustly  detained  the  property,  as  described  in 
the  affidavit.  A  plea  of  non  detinet  was  filed ;  also  a  plea 
of  property  in  William  Baker,  and  a  plea  of  justification 
under  an  execution  from  a  justice  of  the  peace,  in  which 
Cravath  and  others  were  plaintiffs,  and  William  Baker  was 
defendant,  and  that  appellant,  as  constable,  seized  the  horse 
under  the  execution,  as  the  property  of  William  Baker,  as  he 
lawfully  might.  Replications  were  filed,  and  issues  joined 
on  these  several  pleas.  A  trial  was  had  by  the  court  and  a 
jury,  and  a  verdict  was  rendered  in  favor  of  plaintiff  below. 

It  appears  that  the  wife  of  William  Baker  inherited  a  con- 
siderable sum  of  money  from  her  father's  estate,  and  with  it 
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she  purchased  an  interest  in  a  grocery,  with  her  brother-in- 
law.  After  her  marriage,  she  states  that  she  traded  her 
interest  in  the  grocery  for  a  lease  on  a  farm,  and  traded  the 
lease  for  nineteen  head  of  horses,  of  which  the  horse  in  dis- 
pute was  one;  that  her  husband  traded  most  of  them,  and 
traded  the  animal  in  controversy  to  John  McCart,  who  sold 
him  to  Robert  McCart.  She  testifies  that  she  still  had  a 
mare  and  colt,  and  at  her  request,  and  as  her  agent,  her  hus- 
band swapped  the  mare  and  colt  for  this  horse;  that  from 
that  time  forward,  the  horse  was  considered  and  treated  as 
belonging  to  her ;  that  about  the  eighteenth  of  February, 
1868,  her  husband  went  away,  and  took  this  and  another 
horse,  and  after  he  left  she  sold  the  horse  to  her  mother, 
appellee,  for  $175,  and  received  as  pay  $50  in  money  and 
satisfaction  of  a  board  bill  of  $125,  which  she  and  her  hus- 
band owed  her  mother ;  that  she  wrote  to  her  husband  that 
she  had  sold  the  horse  to  appellee,  and  requesting  him  to 
send  the  horse  back,  which  he  did,  by  the  cars,  and  appellee 
got  it. 

Appellee,  in  her  testimony,  corroborates  the  evidence  of 
the  previous  witness  as  to  the  sale  and  delivery  of  the  horse. 
She  and  William  Baker  testify  that  before  appellee  purchased 
the  horse  it  was  recognized  by  Mrs.  Baker  and  her  husband 
as  being  her  property,  and  they  frequently  so  spoke  of  the 
horse. 

On  the  part  of  the  defense,  witnesses  testified  that  they  had 
heard  William  Baker,  just  before  leaving,  offer  to  trade  the 
horse,  without  saying  anything  about  it  belonging  to  his 
wife.  The  horse,  it  appears,  was  shipped  on  the  cars  from 
St.  Louis  to  appellee,  and  she  received  the  animal  and  took 
it  to  the  farm,  and  had  it  in  possession  when  the  levy  was 
made.  The  execution  was  dated  on  the  twentieth  of  Feb- 
ruary, 1869,  and  the  levy  was  made  on  the  twenty-ninth  of 
the  following  March. 

A  careful  examination  of  the  evidence  in  this  record,  we 
think,  shows  that  the  jury  were  warranted  in  finding  that  the 
horse  belonged  to  Minnie  Baker,  as  her  separate  property, 
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bought  with  her  money  and  for  her  use.  But  if  this  were 
not  so,  still  the  finding  of  the  jury  was  right.  William 
Baker,  the  husband,  had  left  with  the  property  two  days 
before  the  execution  was  issued,  and  as  it  could  only  become 
a  lien  upon  and  bind  property  within  the  limits  of  the  county, 
and  as  the  jury  were  fully  justified  in  the  inference  that  the 
horse  was  at  the  time  beyond  the  limits  of  the  county,  the 
execution  does  not  appear  to  have  become  a  lien,  but  the  pre- 
sumption is  that  it  never  did.  If  the  property  belonged  to 
the  husband,  and  not  the  wife,  still  a  sale  by  the  wife,  if 
ratified  by  the  husband,  would  be  good  to  pass  the  title; 
and  the  evidence  clearly  shows  that  the  wife  sold  this  prop- 
erty, and  the  husband  ratified  the  sale  by  delivering  it  to  the 
purchaser,  and  there  is  no  evidence  from  which  it  can  be 
inferred  that  the  sale  was  fraudulent,  nor  is  there  any  pre- 
tense that  the  execution  was  a  lien  when  the  sale  was  made. 
But  the  question  remains,  whether  the  lien  of  the  execution 
attached  on  the  return  of  the  property  to  the  county  and  before 
the  horse  went  into  the  actual  possession  of  appellee.  When 
Baker  placed  the  horse  on  the  cars  at  St.  Louis,  consigned 
to  appellee,  that  amounted  to  a  delivery.  He  thereby  lost  all 
control  over  the  horse,  under  the  circumstances  of  the  case, 
and  the  property  then  vested  in  appellee.  The  employees  of 
the  railway  in  whose  possession  the  horse  was  placed,  thereby 
became  the  agents  of  appellee,  and  were  bound  to  deliver  the 
property  to  her  or  account  to  her  for  a  failure  to  deliver  it. 
Their  possession  was  her  possession.  Had  she  been  in  St. 
Louis,  and  the  sale  and  delivery  had  been  made  to  her  in 
person,  and  she  had  then  taken  the  horse  to  her  home,  it 
would  not  be  contended  that  any  lien  of  the  execution  could 
have  attached ;  and  the  delivery  having  been  made  to  persons 
whom  the  law  has  constituted  her  agents,  the  two  cases  are 
precisely  the  same  in  principle.  It,  then,  follows,  whether  the 
horse  belonged  to  the  husband  or  the  wife,  the  sale  was  com- 
plete, and  vested  the  title  in  appellee,  free  from  any  lien  of 
the  execution,  and  the  animal  was  not  subject  to  levy  and  sale 
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under  the  execution,  and  the  jury  were  warranted  in  their 
finding. 

It  is  urged  that  the  horse  had  become  the  property  of  the 
husband,  and  this  is  shown  by  his  having  traded  him  to  John 
McCart  for  other  property.  If  this  were  conceded,  still  his 
wife  furnished  the  mare  and  colt,  which  was  hers  in  her  own 
right,  with  which  to  swap  for  the  horse,  which  he  did.  This, 
then,  was  but  exchanging  her  property  for  the  horse,  and  as 
her  property  paid  for  the  horse,  we  are  at  a  loss  to  understand 
why  the  horse  thus  obtained  did  not  become  her  property, 
notwithstanding  she  made  the  purchase  through  her  husband, 
as  her  agent.  She  expressly  authorized  him  to  purchase  the 
horse  for  her,  and  furnished  the  property  with  which  to  make 
the  purchase.     Dyer  v.  Keeftr,  51  111.  525. 

In  affirmance,  it  is  urged  that  William  Baker  and  his  wife 
c  uld  have  traded,  or  he  could  have  given  her  the  property, 
if  the  transaction  was  in  good  faith,  and  the  case  of  Sweeney 
v.  Damron,  47  111.  450  is  referred  to  as  supporting  the  propo- 
sition. It  was  there  inadvertently  said,  it  has  always  been 
held  that  a  contract  entered  into  by  husband  and  wife,  when 
executed,  was  valid  and  binding.  This  is  not  the  rule,  as  all 
contracts  entered  into  between  husband  and  wife,  whether 
executed  or  unexecuted,  are  held  to  be  void.  What  should 
have  been  said  in  that  case  is,  that  all  gifts  to,  or  settlements 
made  upon,  the  wife,  through  the  intervention  of  a  trustee, 
or  when  conveyed  to  her  by  a  third  party,  although  the 
property  was  paid  for  by  the  husband,  he  not  being  in  debt, 
and  the  transaction  being  made  in  good  faith,  have  always 
been  upheld.  This  is  the  extent  to  which  voluntary  settle- 
ments, or  gifts  to  the  wife  by  the  husband,  have  been  carried, 
and  the  rule  must  be  thus  limited.  The  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 
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Benjamin  H.  Towner  et  al. 
v. 

F.  George  &  Son. 


1.  Garnishee — entitled  to  notice.  A  garnishee  is  entitled  to  have  notice 
of  the  proceeding,  before  a  conditional  judgment  can  properly  be  entered 
for  failing  to  answer  interrogatories  filed  against  him. 

2.  Same — time  allowed  to  answer.  A  conditional  judgment  can  not  be 
entered  against  a  garnishee,  at  the  return  term,  on  default  of  answer  to 
interrogatories,  because  the  statute  gives  him  until  the  third  day  of  the 
next  succeeding  term  in  which  to  file  his  answer. 

3.  Judgment  against  garnishee — its  form.  It  is  improper  to  render 
a  judgment  against  a  garnishee  in  a  proceeding  by  attachment,  in  favor 
of  the  plaintiff  in  the  attachment;  it  should  be  entered  in  the  name  of  the 
debtor  in  attachment,  as  the  plaintiff,  and  against  his  debtor,  the  garnishee, 
as  the  defendant. 

4.  Assessment  of  damages — by  the  clerk.  Under  the  practice  act,  it  is 
only  where  damages  rest  in  computation,  as  upon  an  instrument  in  writing 
for  the  payment  of  money,  where  the  amount  is  certain  and  known,  that  the 
clerk  can  assess  the  damages ;  he  can  not  assess  them  in  an  action  upon  an 
open  account,  as  for  goods  sold  and  delivered. 

5.  Same — by  the  court.  Under  the  act  of  1863,  the  court  may,  unless 
a  jury  be  demanded,  hear  the  testimony,  where  the  damages  are  unliqui- 
dated, requiring  evidence  of  the  quantum  thereof,  occasioned  by  the  breach 
of  the  contract,  and  assess  the  damages  accordingly ;  but  the  clerk  has  no 
such  power. 

Writ  of  error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  qf  assumpsit,  commenced  by  attach- 
ment, in  the  court  below,  by  Frederick  George  &  Son, 
against  Jane  Sterritt,  upon  an  open  account,  for  goods  sold 
and  delivered.  Certain  proceedings  were  had  against  Ben- 
jamin H.  Towner  and  William  Towner,  as  garnishees,  which 
they  allege  were  erroneous,  and  which  are  fully  set  forth  in 
the  opinion  of  the  court. 
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Messrs.  Cunningham  &  Webber,  for  the  plaintiffs  in  error. 

Messrs.  Cullom,  Zane  &  Marcy,  for  the  defendants  in 
error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Two  objections  to  these  proceedings  are  well  founded,  and 
must  reverse  this  judgment. 

The  writ  of  attachment  was  issued  by  the  clerk  of  the 
circuit  court  of  Champaign  county,  directed  to  the  sheriff 
of  Vermilion  county,  who,  on  the  twenty-fifth  of  January, 
1868,  returned  the  same,  levied  on  a  tract  of  land.  The  narr. 
was  filed  to  the  April  term  of  the  Champaign  circuit  court, 
1868,  and  counted  upon  an  indebtedness  on  an  open  account 
for  goods  sold  and  delivered  to  the  defendant,  Jane  Sterritt. 
The  record  recites  that  proof,  to  the  satisfaction  of  the  court, 
of  publication  against  the  defendant,  of  the  pendency  of  the 
suit,  had  been  legally  made.  The  record  fails  to  show  any 
notice  to  the  garnishees,  and  in  the  absence  of  such  notice, 
at  the  April  term,  interrogatories  were  filed  requiring  answers 
from  the  garnishees,  but  which  they  had  no  opportunity  to 
answer,  having  no  notice  of  the  pendency  of  the  suit.  In 
default  of  an  answer  by  the  garnishees,  a  conditional  judg- 
ment was  entered  against  them,  and  simultaneous  with  this,  a 
judgment  for  default  of  appearance  and  plea  was  entered 
against  Jane  Sterritt,  the  defendant  in  the  attachment  suit, 
and  "  it  was  considered  by  the  court  that  the  plaintiffs  ought 
to  recover  damages  by  reason  of  the  non -performance  of  cer- 
tain promises  in  plaintiffs'  declaration  mentioned,"  and  then 
follows  this  order,  "  but  because  those  damages  are  unknown, 
the  clerk  proceeds  to  assess  the  damages  at  two  hundred  and 
sixty-seven  dollars  thirty  cents,"  for  which  judgment  was  ren- 
dered. 

A  reference  to  section  fifteen  of  the  Practice  Act,  will  show 
that  this  proceeding  was  irregular,  and  not  in  conformity 
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with  that  statute.  It  is  only  where  damages  rest  in  computa- 
tion, as  upon  an  instrument  in  writing  for  the  payment  of 
money,  when  the  amount  is  certain  and  known,  that  the  clerk 
can  assess  the  damages.  In  this  case  the  damages  were  an 
open  question,  to  be  tried  by  a  jury  on  evidence,  or  by  the 
court,  under  the  act  of  February  14,  1863.  Under  that  act, 
the  court  may,  unless  a  jury  be  demanded,  assess  the  dama- 
ges, but  the  clerk  has  no  such  power.  "Where  the  damages, 
as  in  this  case,  are  unliquidated,  requiring  evidence  of  the 
quantuin  thereof,,  occasioned  by  the  breach  of  the  contract, 
the  court  must  hear  the  testimony  and  adjudge  accordingly. 
Here  the  clerk  took  the  plaintiffs'  bill  of  particulars,  and, 
without  any  proof  in  support  of  it,  found  the  full  amount  of 
it.  We  know  of  no  statute  in  force  in  this  State,  and  no 
practice  in  the  circuit  courts,  to  warrant  this  proceeding. 

At  the  same  term,  on  the  rendition  of  this  judgment,  a 
scire  facias  was  directed  against  the  garnishees,  returnable  to 
the  next  term,  to  show  cause  why  this  judgment  should  not 
be  made  absolute  against  them.  This  writ  was  duly  served 
and  returned,  and  at  the  July  term  the  judgment  was  made 
absolute  against  the  garnishees,  though  in  a  form  improper, 
and  more  than  once  condemned  by  this  court. 

It  will  be  seen  by  the  above  citations  from  the  record,  com- 
paring them  with  the  provisions  of  the  attachment  act,  that 
the  plaintiffs  had  no  right,  at  the  April  term,  on  filing  inter- 
rogatories, to  take  a  conditional  judgment  against  the  gar- 
nishees. By  section  eighteen  of  that  act,  they  had  until  the 
third  day  of  the  next  succeeding  term  in  which  to  file  their 
answers.  In  this  precipitancy  there  was  also  error.  Not 
being  entitled  to  an  answer  from  the  garnishees  until  the 
third  day  of  the  next  term,  it  was  irregular  to  take  a  con- 
ditional judgment  against  them. 

For  taking  a  conditional  judgment  against  the  garnishees, 
when  time  to  answer  the  interrogatories  had  not  expired,  and 
because  the  damages,  not  resting  in  computation,  were  assessed 
by  the  clerk,  in  the  absence  of  all  proof,  the  judgment  must 
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be  reversed.  It  may  be  proper  to  say,  we  are  surprised  that, 
notwithstanding  the  admonitions  of  this  court,  and  instruc- 
tions given  as  to  the  form  of  the  judgment  against  a  gar- 
nishee, circuit  courts  will  persist  in  entering  them  in  an 
improper  form,  as  this  is,  being  in  the  name  of  the  plaintiff 
in  the  attachment  against  the  garnishee,  instead  of  in  the 
name  of  the  debtor  in  attachment  as  the  plaintiff,  and  against 
his  or  her  debtors  as  the  defendants.  Stahl  et  ah  v.  Webster, 
11  111.  511 ;  Gillilan  v.  Nixon,  26  ib.  50. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Richakd  P.  Morgan,  Jr.  Administrator, 

v. 
John  Sherwood. 


1.  Concurrent  remedies  upon  mortgage  debt — effect  of  decree  of  fore- 
closure and  sale  upon  another  action.  The  mere  fact  that  there  has  been  a 
decree  of  foreclosure,  and  a  sale  of  property  mortgaged,  for  a  sum  sufficient 
to  pay  the  debt,  will  not  preclude  the  holder  of  the  mortgage  debt  from 
instituting  a  suit  at  law  thereon,  the  court  rendering  the  decree  of  foreclo- 
sure still  retaining  its  jurisdiction  over  the  case,  with  power  to  set  the  sale 
aside,  which,  if  exercised,  will  leave  the  debt  precisely  as  though  no  sale 
had  taken  place. 

2.  If  the  sale  under  the  foreclosure  is  consummated,  the  satisfaction  of 
the  debt  becomes  absolute,  and  relates  back  to  the  day  of  sale ;  but  until  it 
is  consummated,  the  sale  will  operate  only  as  a  conditional  satisfaction, — it 
is  a  proceeding  in  fieri,  which  may  or  may  not  extinguish  the  debt,  and 
while  the  proceedings  under  the  foreclosure  are  in  that  condition,  the  holder 
of  the  debt  may  properly  commence  his  action  thereon,  subject  to  be 
defeated,  however,  if  the  foreclosure  sale  be  afterwards  consummated,  but 
which  may  be  prosecuted  to  judgment  if  the  sale  should  be  set  aside. 
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Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
J.  McRoberts,  Judge,  presiding. 

Sherwood,  holding  a  bond,  secured  by  a  mortgage,  against 
Small,  on  the  twenty-first  of  February,  1862,  instituted  a  suit 
in  the  supreme  court  of  New  York  to  foreclose  the  mortgage. 
Pending  the  suit,  Small  died,  and  his  representatives  were  made 
parties.  On  the  thirteenth  of  February,  1863,  a  decree  of 
foreclosure  and  sale  was  rendered,  and  on  the  fourteenth  of 
March  following,  the  mortgaged  premises  were  sold  under  the 
decree,  and  were  bid  off  by  the  equitable  owner  of  the  mort- 
gage for  a  sum  sufficient  to  satisfy  the  debt,  interest  and  costs. 
On  the  nineteenth  of  June,  1865,  the  court  in  which  the  decree 
was  rendered,  having  retained  jurisdiction  of  the  case,  set  aside 
the  sale. 

In  the  mean  time,  after  the  sale  was  made,  and  before  it  was 
set  aside,  the  bond  secured  by  the  mortgage  was  filed  in  the 
probate  court  of  Will  county,  as  a  claim  against  the  estate  of 
Small.  The  question  is,  whether  the  holder  of  the  bond  had 
a  subsisting  cause  of  action  at  the  time  it  was  filed. 

Messrs.  Stevenson  &  Ewing,  and  Mr.  Hamilton  Spencer, 
for  the  appellant. 

Every  plaintiff  or  claimant  in  judicial  proceedings,  in  any 
court,  must  have  a  perfect  right  of  action  against  the  defend- 
ant, at  the  time  of  the  commencement  of  the  suit.  Kinney  v. 
Hudnut,  2  Scam.  472 ;  Nicherson  v.  Babcock,  29  111.  499  ;  1 
Ch.  pi.  p.  258;  21  Pick.  241,  310;    2  Mete.  168. 

The  plaintiff,  in  other  words,  must  show  that  at  the  time  he 
instituted  his  suit  he  had  a  valid  claim,  upon  which  he  was 
then  entitled  to  judgment  against  the  defendant. 

It  is  not  enough  for  the  plaintiff  to  show  that  something  had 
happened,  after  the  commencement  of  the  suit  and  before  the 
trial,  by  which  he  had  a  right  of  action  against  the  defendant. 
The  trial  determines  the  rights  of  the  parties  as  they  existed 
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on  the  day  the  suit  was  brought,  and  not  at  any  subsequent 
period.     2  Scam.  78;  1  Gilm.  598. 

If  the  claim  was  made,  or  the  suit  was  brought  prematurely, 
it  is  fatal  to  the  plaintiff's  recovery,  as  much  so  as  if  he  had 
failed  to  prove  any  right  of  action  whatever.  Indeed,  he  has 
failed,  in  such  case,  to  prove  a  right  of  action,  since  the  only 
right  upon  which  he  can  recover,  is  one  existing  when  the  suit 
was  brought. 

The  apparent  exceptions  to  this  rule,  arising  under  pleas 
puis  darrein  continuance,  and  under  the  statute  of  wills,  (R. 
S.  p.  558,)  allowing  a  creditor,  whose  debt  has  not  become  due, 
to  prove  his  claim,  do  not  change  the  rule  stated. 

In  the  latter  case,  the  debt  must  be  an  existing  and  valid 
one,  when  the  claim  is  made;  not  one  which  is  to  come  into 
existence  on  the  happening  of  some  future  and  contingent 
event,  which  may  never  occur. 

The  filing  and  docketing  of  the  claim  in  this  case  in  the  county 
court,  was  the  commencement  of  this  suit ;  and  the  rights  of  the 
parties,  as  they  existed  at  that  time,  and  nothing  else,  are  to  be 
determined  by  this  court. 

We  insist  that  the  sale  of  the  mortgaged  premises,  under 
the  decree  of  foreclosure,  so  far  operated  as  a  satisfaction  of 
the  debt,  that  at  the  time  the  bond  was  filed  in  the  probate 
court,  there  was  no  subsisting  cause  of  action  thereon. 

Mr.  E.  E.  Barber,  and  Messrs.  Randall  &  Fuller,  for  the 
appellee. 

The  sale  under  the  foreclosure  could  not  operate  to  extin- 
guish the  debt  until  it  was  consummated.  "  In  such  cases  the 
purchaser  is  not  considered  entitled  to  the  benefit  of  his  con- 
tract, till  the  Master's  report  of  the  purchaser's  bidding  is  abso- 
lutely confirmed."  And  on  page  1273 :  "  The  bidder,  not  being 
considered  as  purchaser  until  the  report  is  confirmed,  is  not  lia- 
ble to  any  loss,  by  fire  or  otherwise,  which  may  happen  to  the 
estate  in  the  interim,  nor  is  he  until  the  confirmation  of  the 
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report  compellable  to  complete  his  purchase."  2  Danl.  Ch.  P. 
1271. 

The  purchaser  takes,  subject  to  the  confirmation  of  the  sale 
by  the  court.  Kauffrnann  v.  Walker,  9  Maryland,  229  ;  Too- 
ley  v.  Kane,  1  S.  &  M.  Ch.  518 ;  Webster  v.  Hill,  3  Sneed, 
(Tenn.)  333  ;  1  Sugden  on  Yendors  &  Purchasers,  58,  83,  4,  6 ; 

11  Yesey,  559  (ex parte  Minor.) 

The  rule  is  the  same  in  New  York.  1  Barbour's  Ch.  Pr. 
528-9  ;  Green  v.  Winter,  1  Johns.  Cas.  81 ;  Monell  v.  Lawrence, 

12  Johns.  521 ;  Bissell  v.  Payne,  20  Johns.  3 ;  Fuller  v.  Van 
Geesen,  4  Hill,  171 ;  6  Barbour,  60  ;  2  Sandf.  444  ;  5  ib.  447; 
Mitchell  v.  Bartlett,  52  Barbour,  111. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

On  the  sixteenth  of  May,  1864,  Sherwood,  the  appellee,  filed 
a  claim  in  the  county  court  of  Will  county,  against  Morgan, 
the  appellant,  administrator  of  Small,  founded  upon  a  bond 
executed  by  Small  to  Sherwood.  The  county  court  did  not 
allow  the  claim,  but  Sherwood  appealed  to  the  circuit  court, 
and  it  was  there  allowed.  The  administrator  has  brought  the 
record  to  this  court. 

The  allowance  of  the  claim  is  resisted,  on  the  ground  that 
the  bond  was  secured  by  mortgage  upon  certain  real  estate  in 
the  State  of  New  York,  which  mortgage  Sherwood  filed  a  bill 
to  foreclose,  on  the  twenty-first  of  February,  1862,  in  the  State 
of  New  York,  making  Small  a  party,  and  after  his  death  bring- 
ing in  his  administrator  and  heirs,  and  that  a  decree  of  fore- 
closure and  sale  was  rendered,  under  which,  on  the  fourteenth 
of  March,  1863,  the  mortgaged  premises  were  sold  to  one  Beas- 
ley,  the  equitable  owner  of  the  mortgage,  for  an  amount  suffi- 
cient ro  satisfy  the  debt.  The  appellee  meets  this  defense  by 
showing  that  the  court  in  New  York,  which  pronounced  the 
decree,  made  another  order  on.  the  nineteenth  of  June,  1865, 
setting  aside  the  sale,  on  the  ground  that  Small  had  no  title  to 
the  mortgaged  premises,  and  directing  Beasley  to  be  released 
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from  the  purchase.  The  purchase  had  been  in  no  manner  con- 
summated, no  money  having  been  paid,  except  the  master's 
fees,  nor  had  a  deed  been  executed,  nor  had  the  sale  been 
approved  by  the  court. 

Under  this  state  of  facts,  it  is  insisted  by  counsel  for  appel- 
lant, that  as  the  sale  under  the  decree  had  been  made  before 
this  claim  was  filed  in  the  county  court,  and  was  not  set  aside 
until  some  months  thereafter,  there  was  nothing  due  from  the 
estate  when  this  proceeding  was  commenced;  and  admitting 
the  debt  was  revived  when  the  sale  in  New  York  was  set 
aside,  it  was  then  too  late  to  file  a  claim,  more  than  two  years 
having  elapsed  since  the  letters  of  administration  were  issued. 

This  position  of  counsel  we  do  not  consider  tenable.  The 
decree  and  sale  were  not  a  satisfaction,  or,  in  other  words,  an 
extinguishment,  of  the  debt.  If  such  had  been  the  case,  the 
action  of  the  court  in  setting  aside  the  sale  would  not  have 
revived  the  debt.  Yet  no  one  would  claim,  if  a  court  of  chan- 
cery sets  aside  a  sale  under  a  decree,  while  it  retains  its  juris- 
diction over  the  case,  that  no  further  steps  could  be  taken  to 
enforce  the  debt  which  it  had  been  the  object  of  the  sale  to 
satisfy,  because  the  sale,  if  completed  and  approved,  would  have 
satisfied  the  debt.  In  this  proceeding,  it  is  wholly  immaterial 
upon  what  grounds  the  court  in  New  York  based  its  order 
annulling  the  sale.  It  is  sufficient  that  it  had  jurisdiction  to 
make  it,  which  can  not  be  questioned,  as,  independently  of  the 
general  practice  of  courts  of  chancery  in  such  cases,  this  decree 
shows  upon  its  face  that  the  sale  was  to  be  reported  to  the 
court,  and  that  it  had  not  dismissed  the  parties  from  its  juris- 
diction. When  the  sale  was  set  aside,  the  debt  stood  precisely 
as  if  no  sale  had  been  made.  Only  after  such  a  sale  is  so  far 
consummated  as  to  be  no  longer  liable  to  be  set  aside  on 
motion,  can  it  be  regarded  as  an  absolute  satisfaction  of  the* 
debt.  Until  then,  in  order  to  preserve  the  mutual  rights  of 
the  parties,  and  prevent  a  failure  of  justice,  we  must  regard  it 
as  merely  a  conditional  satisfaction.  If  the  sale  is  consum- 
mated, the  satisfaction  becomes  absolute,  and  relates  back  to 
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the  day  of  sale.  Until  consummated,  there  is  no  absolute 
satisfaction.  It  is  a  proceeding  in  fieri,  which  may  or  may  not 
extinguish  the  debt. 

It  follows,  from  what  we  have  said,  that  if  the  mortgagee 
is  suing  on  his  note  or  bond  at  law,  and  foreclosing  under  the 
mortgage  at  the  same  time,  although  a  sale  under  the  decree 
for  an  amount  equal  to  the  debt  might  be  a  very  good  reason 
for  suspending  further  proceedings  in  the  common  law  action 
until  the  sale  had  either  been  consummated  by  the  report  of 
the  master  and  an  order  of  the  court,  or  by  the  master's  deed, 
or  had  been  set  aside,  yet  such  a  sale  would  not  be,  of  itself, 
a  sufficient  reason  for  dismissing  such  action,  and  in  case  the 
sale  is  set  aside,  there  would  be  no  reason  why  the  plaintiff 
should  not  have  judgment  on  his  bond.  It  also  follows,  that 
pending  such  merely  conditional  satisfaction,  the  creditor,  if 
he  has  not  already  sued  upon  his  bond,  should  be  permitted  to 
commence  a  suit  upon  it,  subject  to  be  defeated  if  the  satisfac- 
tion under  the  sale  becomes  absolute,  but  with  the  right  to 
recover,  in  case  the  sale  should  be  set  aside. 

Judgment  affirmed. 


The  Mount  Cakbon  Coal   and  Eailkoad  Company 

v. 
Geokge  W.  Andkews. 


1.  Pleading — denying  authority  of  an  officer.  In  an  action  of  replevin, 
the  defendant  justified  the  taking  of  the  property,  as  collector  of  taxes  for 
a  municipal  corporation,  and  the  plaintiff  replied  that  he  was  not  the 
"legally  and  duly  appointed  collector,"  etc.  On  demurrer,  the  replication 
was  held  bad,  because  it  did  not  aver  he  was  not  collector,  either  de  jure 
or  de  facto. 

2.  Officer — de  jure  and  de  facto — in  what  proceeding  determinable. 
"Whether  the  collector  was  lawfully  in  office  or  not,  could  not  be  deter- 
mined in  the  action  of  replevin. 
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3.  Nul  tiel  corporation — where  pleadable.  A  replication  in  the  same 
action,  which  alleged  there  was  no  such  corporation  as  that  for  which  the 
defendant  claimed  to  be  collector  of  taxes,  was  also  held  bad,  because  the 
question  whether  such  town  had  ever  been  incorporated,  or  had  forfeited 
its  franchises,  could  not  be  tried  in  such  collateral  proceeding. 

4.  Validity  of  tax — cannot  be  questioned  in  replevin.  The  question 
of  the  validity  of  a  tax  can  not  be  considered  in  an  action  of  replevin  ;  so 
where  the  defendant  in  such  action  justified,  on  the  ground  that  he  seized 
the  property  as  collector  of  taxes  for  a  town,  the  plaintiff  can  not  properly, 
in  that  proceeding,  question  the  legality  of  the  ordinance  under  which  the 
tax  was  levied. 

5.  A  replication  to  such  a  plea,  denying  that  there  were  any  taxes  or 
assessments  due  and  owing  from  the  plaintiff  to  the  town,  would  be  bad 
on  demurrer,  because  the  effect  of  it  would  be  to  open  the  entire  question 
as  to  the  legality  of  the  tax,  and  the  manner  of  its  being  levied. 

6.  So,  too,  a  replication  averring  that  the  property  in  controversy  was 
not  liable  to  be  distrained  for  the  payment  of  taxes,  was  held  bad,  because 
no  property  is  exempt  from  seizure  and  sale  for  taxes  due  from  the  owner, 
and  under  the  pleading  the  prohibited  question,  as  to  the  legality  of  the 
tax,  would  be  presented. 

7.  Same — dismissal  of  action.  Should  it  be  made  to  appear  to  the  court, 
in  which  an  action  of  replevin  is  pending,  by  the  pleadings  or  otherwise,  that 
a  trial  of  the  rights  of  the  parties  will  involve  the  question  of  the  legality 
of  a  tax,  or  of  the  law  under  which  it  wTas  imposed,  it  becomes  at  once  the 
duty  of  the  court  to  dismiss  the  suit. 

8.  Same — ichat  taxes  are  embraced  in  this  rule.  A  tax  levied  by  an  incor- 
porated town,  is  embraced  in  the  prohibition,  that  property  shall  not  be 
taken  in  replevin,  which  has  been  seized  for  any  tax  which  has  been  levied 
by  virtue  of  any  law  of  this  State. 

9.  Judgment  on  demurrer — wliere  there  are  issues  of  fact.  Where  a 
replication  is  filed  to  a  plea,  which  presents  within  itself  a  complete  defense 
to  the  action,  on  sustaining  a  demurrer  to  such  replication,  the  plaintiff 
abiding  b}r  his  pleading,  the  court  may  render  final  judgment  for  the 
defendant,  notwithstanding  there  may  be  issues  of  fact  made  up  on  other 
pleadings  in  the  case. 

10.  Demurrer — carried  back  to  a  former  pleading.  A  demurrer,  at  any 
stage  in  the  pleadings  in  a  cause,  may  be  carried  back  to  any  former  plead- 
ing which  is  not  prior  to  one  upon  which  there  is  an  issue  of  fact. 

11.  Plea  op  justification — by  an  officer,  for  seizing  property.  A  plea 
in  an  action  of  replevin,  averred  that  the  defendant,  as  city  collector,  seized 
the  property  "  by  virtue  of  a  certain  warrant,  duly  issued  and  directed  by 
the  proper  authority  of  said  city  to  the  said  defendant,  as  such  collector, 

12— 53rd  III. 
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directing  and  commanding  him,  the  said  defendant,  to  collect  certain 
taxes  theretofore  duly  assessed  "  against  the  said  plaintiff,  etc.  Held,  this 
was  a  sufficient  averment  respecting  the  process,  without  setting  out  the 
warrant  in  full. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;   the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Mr.  Thomas  G.  Allen,  for  the  appellants. 

This  was  an  action  of  replevin.  The  fifth  plea  justifies  the 
taking  of  the  property  by  the  defendant,  as  collector  for  the 
city  of  Mnrphysboro,  for  taxes  levied  under  an  ordinance  of 
said  city,  for  the  collection  of  which  a  warrant  issued,  etc. 
The  plaintiffs  replied,  first,  denying  that  defendant  was 
legally  appointed  collector ;  second,  no  such  corporation ; 
third,  no  valid  ordinance  authorizing  defendant  to  distrain ; 
fourth,  no  taxes  owing  by  plaintiff  to  the  city,  and,  fifth, 
the  property  not  liable  to  be  seized  for  taxes. 

The  court  below  sustained  a  demurrer  to  all  these  replica- 
tions, and,  I  insist,  improperly.  It  was  ruled,  in  the  court 
below,  that  because  the  third  replication  sets  out  "  there  was 
no  valid  ordinance  in  force  authorizing  said  defendant  to  dis- 
train," etc.,  therefore  the  court  was  bound  to  construe  the 
pleading  of  the  plaintiff  into  an  admission  that  the  goods 
and  chattels  replevied,  had  been  taken  by  defendant  for  a 
tax,  assessment,  or  fine,  levied  by  virtue  of  a  law  of  this 
State,  and,  therefore,  it  became  the  duty  of  the  court  to  sus- 
tain the  demurrer,  and  order  a  return  of  the  goods  and  chat- 
tels to  the  defendant.  In  so  disposing  of  the  case,  the  circuit 
court  relied  upon  the  decision  in  McClaughry  v.  Cratzenberg, 
39  111.  117.  But  that  case  warrants  no  such  conclusion  as  was 
arrived  at  by  the  circuit  court  in  this  case. 
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In  the  case  referred  to,  there  was  no  positive  affidavit,  as  in 
this  case,  that  the  goods,  etc.,  had  not  been  taken  for  any  tax, 
assessment,  or  fine,  levied  by  virtue  of  any  law  of  this  State ; 
neither  was  there  a  previous  joinder  in  the  pleadings  of 
issues  of  fact,  relied  on  by  the  plaintiff  and  the  defendant,  as 
in  this  case.  In  the  case  now  before  the  court,  the  defend- 
ant's demurrer  to  the  third  replication  admits  the  truth  of  the 
statement  there  made,  that  there  was  no  valid  ordinance  in 
force  authorizing  the  defendant  to  distrain  the  goods  and 
chattels  in  question.  This,  of  itself,  is  conclusive  on  and 
against  the  defendant.  An  invalid  ordinance  could  give  no 
more  force,  would  afford  no  more  authority  for  a  distress,  than 
would  be  conferred  upon  an  officer  acting  under  a  void  judg- 
ment. And  this  court  has  decided  that  an  execution  issued 
under  a  void  judgment  is  itself  void;  and  that  property 
levied  on  by  the  sheriff  under  a  void  execution,  may  be 
replevied  from  the  officer  by  the  one  previously  entitled  to 
its  possession.  White  v.  Jones  et  al.  38  111.  159.  And  it  has 
been  decided  that  where  there  was  a  void  assessment  of 
taxes,  there  was  no  foundation  for  subsequent  proceedings 
to  enforce  the  payment  of  the  taxes.  Marsh  v.  Chesnut,  14 
111.  227;  Billings  v.  Detten,  15  111.  219. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellants,  in 
the  Jackson  circuit  court,  against  appellee.  The  agent  of  the 
company  filed  the  affidavit  upon  which  the  writ  was  issued, 
and  in  it  he  states  that  the  company  owns  the  property,  and 
that  it  had  been  wrongfully  taken  from  them  by  appellee; 
that  it  had  "not  been  taken  for  any  tax,  assessment,  or  fine, 
levied  by  virtue  of  any  execution  or  attachment  against  the 
goods  and  chattels  of  said  Mount  Carbon  Coal  and  Eailroad 
Company,  liable  to  execution  or  attachment."     The  writ  was 
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executed  by  seizing  the  property  and  delivering  it  to  appel- 
lants, and  by  serving  it  on  appellee.  A  declaration  was  filed 
containing  two  counts,  one  for  wrongfully  taking,  and  the 
other  for  wrongfully  detaining  the  property. 

Appellee  filed  pleas;  first,  denying  the  taking  of  the  prop- 
erty ;  secondly,  that  he  did  not  detain  the  property ;  thirdly, 
denying  the  corporate  existence  of  appellants ;  fourth,  a  plea 
of  property  in  defendant;  and,  fifth,  a  plea  of  justification, 
which  is  this:  "And  for  a  further  plea  in  this  behalf,  the 
said  defendant  says  actio  non,  because,  he  says,  that  at  the 
said  time  when,  etc.,  he,  the  said  defendant,  was  city  col- 
lector of  Murphy sboro,  Illinois,  a  city  duly  incorporated 
under  the  laws  of  the  State  of  Illinois,  and  then  and  there 
having  full  power  and  authority  to  levy  and  assess  taxes  for 
municipal  purposes,  and  as  such  collector  of  the  revenue  of 
said  city  of  Murphysboro,  by  virtue  of  a  certain  warrant, 
duty  issued  and  directed  by  the  proper  authorit}7  of  said  city, 
to  the  said  defendant,  as  such  collector,  directing  and  com- 
manding him,  the  said  defendant,  to  collect  certain  taxes 
theretofore  duly  assessed  by  the  assessor  of  said  city  of  Mur- 
physboro, against  the  said  plaintiffs,  for  municipal  purposes, 
and  then  due  and  owing  from  the  said  plaintiffs  to  the  said 
city  of  Murphysboro,  etc.,  being  incorporated  as  aforesaid, 
he,  the  said  defendant,  did  take  and  detain  the  said  goods 
and  chattels  in  said  declaration  mentioned,  as  the  property  of 
the  said  plaintiffs,  the  said  plaintiffs  having  then  and  there 
refused  to  pay  the  said  taxes  so  due  and  owing  from  the  said 
plaintiffs  to  the  said  city  of  Murphysboro  as  aforesaid,  as  the 
said  defendant,  by  law,  had  a  right,  and  this  he  is  ready  to 
verify,"  etc. 

To  this  plea  appellants,  on  leave  obtained  for  the  purpose, 
filed  five  replications. 

The  first  one  sets  out  "that  said  defendant  was  not,  at  the 

time  when,  etc.,  the  legally  or  duly  appointed  collector  of  the 

city  taxes  for  the  city  of  Murphysboro,  as  said  defendant  in 

said  plea  (fifth  plea)  has  alleged,  and  that  said  defendant  took 

.  said  goods  and  chattels  in  his  own  wrong,"  etc. 
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The  second  replication  avers  "  there  was  no  such  corpora- 
tion or  city  at  the  time  when,  etc.,  as  the  corporation  and  city 
of  Murphysboro,  as  said  defendant  in  his  said  amended  pleas 
has  alleged,"  etc. 

The  third  replication  saj^s,  u  at  the  time  when,  etc.,  there 
was  no  valid  ordinance  in  force  authorizing  said  defendant  to 
distrain  the  goods  and  chattels  in  said  declaration,  and  in  said 
amended  plea  mentioned,  as  is  alleged  in  said  plea  pleaded, 
etc.,  but  that  said  defendant  took  and  detained  said  goods  and 
chattels,  etc.,  in  his  own  wrong,"  etc. 

The  fourth  replication  avers  that  "at  the  time  when,  etc., 
there  were  no  taxes  or  assessments  due  and  owing  from 
said  plaintiffs  to  said  city  of  Murphysboro,  as  is  alleged  in  the 
said  amended  fifth  plea,  pleaded  by  said  defendant,  and  that 
said  defendant,  of  his  own  wrong,  etc.,  took  the  goods  and 
chattels,  etc.,  in  said  plea  mentioned,"  etc. 

The  fifth  replication  sets  forth  that  "  said  goods  and  chat- 
tels, in  said  amended  plea  mentioned  and  referred  to,  at  the 
time  when,  etc.,  were  not  legally  liable  to  be  distrained  for  the 
payment  of  taxes,  as  in  said  plea  is  alleged  by  the  defendant, 
but  that  the  same  said  goods  and  chattels  were  wrongfully 
taken,  at  the  time  when,  etc.,  by  said  defendants,"  etc. 

To  these  replications,  a  joint  and  several  demurrer  was 
filed,  and,  upon  argument,  it  was  sustained  to  each  replica- 
tion ;  and  appellants  abiding  by  their  replications,  and  fail- 
ing to  further  plead,  the  court  below  rendered  a  judgment  in 
bar  of  the  action,  to  reverse  which,  the  record  is  brought  to 
this  court  on  appeal,  and  errors  are  assigned. 

The  question  presented  by  this  record  is,  whether  in  an 
action  of  replevin,  the- legality  of  a  town  ordinance  imposing 
and  providing  for  the  collection  of  a  corporate  tax,  or  the  tax 
itself,  is  legal,  can  be  determined.  The  plea  sets  up  an  ordi- 
nance of  the  town,  and  that  under  it  a  tax  was  levied,  and, 
having  become  delinquent  by  non-payment,  appellee,  as  town 
collector,  by  virtue  of  a  warrant  directed  to  him  for  its  col- 
lection, seized  and  distrained  the  property  in   controversy. 
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And  appellants,  as  an  answer  to  the  plea,  aver  that  appellee 
was  not  collector ;  that  there  was  no  snch  corporation  as  was 
set  up  in  the  plea ;  that  there  was  no  valid  ordinance  author- 
izing appellee  to  distrain  the  goods ;  that  there  were  no  taxes 
or  assessments  due  the  town,  and  that  the  goods  and  chattels 
were  not  liable  to  be  distrained  for  the  payment  of  such  taxes. 

The  replications  admit  the  truth  of  the  averments  of  the 
plea,  that  the  tax  was  levied  and  unpaid5  but  the  third  endea- 
vors to  avoid  its  force  and  effect  by  averring  that  there  was 
no  valid  ordinance  authorizing  appellee  to  distrain  for  its 
collection.  It  is  urged  that,  as  the  demurrer  admits  the  truth 
of  this  and  the  other  replications,  a  complete  defense  was 
established,  and  appellee  should  have  been  required  to 
answer  over. 

The  first  replication  formed  no  answer  to  the  plea,  because 
it  failed  to  deny  that  appellee  was  collector  either  de  jure 
or  de  facto.  Whether  he  was  lawfully  in  office  or  not,  could 
not  be  determined  in  this  proceeding.  The  replication  ten- 
dered a  collateral  issue,  and  the  demurrer  was,  therefore, 
properly  sustained  to  it.  And  the  second  replication  was  bad 
for  the  same  reason.  The  question  whether  the  town  of 
Murphysboro  had  ever  been  incorporated,  or  had  forfeited  its 
franchises,  could  not  be  tried  in  this  collateral  proceeding. 
Had  the  replication  averred  that  the  town  had  never  been, 
and  was  not  then,  acting  as  a  corporation,  and  that  appellee, 
without  color  of  office  or  right,  had  distrained  the  property, 
then  a  different  question  would  have  been  presented,  and  the 
replication  might  have  been  sufficient. 

The  third  replication  is  bad,  because  it  endeavors  to  present 
the  question  whether  the  ordinance  which  required  the  dis- 
tress to  be  made,  was  legal.  In  the  case  of  McClaughry  v. 
CratzenbergyZ^  111.  117,  it  was  held  that  the  court  was  pro- 
hibited, in  an  action  of  replevin,  from  inquiring  into  the 
legality  of  a  tax,  assessment  or  fine  levied  under  any  law 
standing  on  the  statute  book ;  that  should  it  appear,  at  any 
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stage  of  the  proceedings  in  replevin,  that  a  question  of  taxa- 
tion is  involved,  and  the  constitutionality  of  the  law  imposing 
the  tax  is  involved,  the  court  should  thereupon  dismiss  the 
suit ;  that  plaintiffs'  right  to  contest  the  validity  of  a  tax 
must  be  asserted  in  some  other  form  of  action. 

The  third  section  of  the  replevin  law  requires  that  the  affida- 
vit shall  state  that  the  property  has  not  been  taken  for  any  tax, 
assessment,  or  line,  levied  by  virtue  of  any  law  of  this  State. 
This  requirement  is  imperative,  and  before  the  writ  can  law- 
fully issue,  the  fact  that  it  was  so  taken  must  be  distinctly 
negatived.  The  legislative  intention  to  prohibit  property 
from  being  replevied  where  it  has  been  taken  for  any  tax, 
is,  by  this  enactment,  rendered  perfectly  manifest.  It  was 
clearly  designed  to  prohibit  persons  whose  property  had  been 
distrained  for  the  payment  of  any  tax,  from  resorting  to  an 
action  of  replevin  to  determine  the  questions  whether  it  was 
rightfully  taken,  or  the  tax  was  legally  imposed,  and  to  pre- 
vent the  courts  from  trying  these  questions  in  this  form  of 
action.  If,  then,  it  appeared  to  the  court  that  the  trial  of  the 
rights  of  the  parties  in  this  case  involved  the  legality  of  a  tax, 
or  the  law  under  which  it  was  imposed,  then  it  became  the 
duty  of  the  court  to  dismiss  the  suit. 

It  may,  however,  be  urged  that  this  tax  is  not  embraced 
within  the  prohibitory  clause  of  the  third  section  of  the  act, 
as  it  is  a  tax  levied  by  an  incorporated  town.  But  we  tail  to 
perceive  any  weight  in  the  suggestion.  The  statute  prohibits 
property  from  being  replevied  when  taken  for  any  tax  levied 
by  virtue  of  any  law  of  the  State.  Now,  all  incorporated 
towns  derive  their  power  to  levy  and  collect  taxes  by  virtue 
of  laws  of  the  State.  When  authorized,  and  acting  under  a 
power  in  their  charters  to  levy  and  collect  a  tax,  it  is  levied 
as  much  by  virtue  of  a  law  of  the  State,  as  is  a  State,  county, 
school,  or  other  tax.  It  is  not,  perhaps,  as  direct,  but  it  is, 
nevertheless,  by  virtue  of  such  a  law ;  and  when  levied,  it  is 
a  tax  as  fully  as  any  other,  and  hence  is  embraced  within  the 
third  section  of  the  replevin  act.    The  replication,  as  admitted 
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by  the  demurrer  to  be  true,  was  not  in  law  an  answer  to  the 
plea  to  which  it  was  filed. 

The  fourth  replication  sought  to  present  the  question, 
whether  there  was  a  tax  due  to  the  town.  It  would,  as 
pleaded,  have  opened  the  entire  question  whether  the  tax 
was  legally  levied,  and  might  have  led  to  an  investigation 
whether  the  town  had  observed  the  requirements  of  its 
charter  and  ordinances  in  levying  the  tax,  and  led  to  the  very 
controversy  which  the  general  assembly  intended  should  not 
be  litigated  in  this  form  of  action.  The  fifth  replication 
attempts  to  raise  the  same  question,  in  another  form.  It 
avers  that  the  goods  and  chattels  were  not  liable  to  be  dis- 
trained for  the  payment  of  taxes.  We  are  aware  of  no  law 
which  exempts  any  species  of  property  from  distress  and  sale 
for  taxes  due  from  the  owner;  and  had  the  replication  been 
held  good,  it  could  not  have  availed  appellants  anything,  as 
we  can  not  imagine  that  it  would  have  been  possible  to  prove 
the  truth  of  the  plea,  unless  it  had  been  shown  that  the  tax 
was  illegal  and  void,  and  hence  not  liable  to  distraint. 
Neither  of  these  replications  being  an  answer  to  the  plea, 
the  court  did  right  in  sustaining  the  demurrer  and  rendering 
judgment  in  bar  of  the  action. 

It  is,  however,  urged  that  the  court  erred  in  rendering 
judgment  in  bar  of  the  action,  without  a  trial  on  the  issues 
of  fact  formed  under  the  four  pleas  previously  filed.  If  the 
fifth  plea  presented  a  bar  to  the  whole  action,  then,  if  it  was 
true,  plaintiffs  could  not  recover,  whatever  issues  may  have 
been  formed.  A  defendant  may  plead  but  one  plea  in  bar, 
or  as  many  distinct  defenses  as  he  may  choose.  Had  he 
pleaded  several  pleas  of  confession  and  avoidance,  to  defeat 
a  recover}7  he  need  prove  but  one  to  succeed.  And  in  this 
case,  had  issue  been  joined  on  the  fifth  plea,  and  its  truth 
established,  appellee  would  have  defeated  a  recovery.  The 
first,  second,  and  third  pleas,  only,  traverse  the  declara- 
tion, and  impose  no  proof  upon  appellee,  but  imposed  proof 
of  the  averments  of  the  declaration  upon  appellants.     The 
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fourth  imposed  the  onus  upon  appellee,  but  was  not  essential 
to  the  defense  set  up  by  the  fifth  plea.  Thus  it  is  seen  that 
the  four  previous  pleas  had  no  connection  whatever  with  the 
defense  set  up  in  the  fifth  plea,  it  constituting  a  complete 
defense  to  the  whole  action,  and  remaining  unanswered,  and 
its  truth  admitted,  it  was  a  complete  bar. 

It  is,  however,  urged  that  the  fifth  plea  was  bad,  and  the 
demurrer  should  have  been  carried  back  and  sustained  to  it. 
If  not  substantially  good,  then  the  demurrer  should  have 
been  sustained  to  it,  as  it  reaches  any  defect  apparent  on  the 
record,  without  going  back  of  an  issue  of  fact.  But  was 
this  plea  obnoxious  to  a  demurrer?  We  think  not.  It  con- 
tains all  the  material  averments  to  render  it  sufficient  as  a 
justification.  Appellants  urge  that  the  plea  should  have  set 
out  the  collector's  warrant  in  full,  and  in  support  of  the  posi- 
tion, refer  to  the  case  of  Wheeler  v.  McCorristen,  24  111.  42. 
An  examination  of  that  case  shows  that  the  defendant 
attempted  to  establish  a  justification  under  an  execution, 
by  evidence,  without  having  pleaded  the  justification.  That 
case  does  not  hold  that  the  execution  must  be  copied  in  full 
into  the  plea,  but  simply  that,  before  a  justification  can  be 
proved,  it  must  be  set  up  by  plea.  This  plea  sets  up  a 
proper  warrant,  duly  issued  by  the  proper  corporate  authori- 
ties, directing  the  officer  to  collect  the  taxes.  This  was  good 
in  substance,  and  mere  formal  objections  to  the  plea  can  not 
be  urged  under  a  general  demurrer.  The  court  did  right  in 
not  sustaining  the  demurrer  to  this  plea. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Syllabus. 

ASAHEL     GKIDLEY 
V. 

Samuel  Watsott,  Administrator. 


1.  Administrator — of  his  pow&rs  respecting  incumbrances  upon  lands 
sought  to  be  sold  to  pay  debts.  The  statute  gives  an  administrator  no  power 
to  engage  in  litigation  to  remove  clouds  upon  the  title  to  lands  belonging  to 
the  estate,  and  a  bill  filed  by  him  for  that  purpose,  is  obnoxious  to  a  general 
demurrer. 

2.  But  where  a  bill,  filed  by  an  administrator  for  such  purpose,  was  fully 
answered,  and  an  issue  made  up  thereon,  and  a  cross  bill  filed  and  fully 
answered,  and  an  issue  made  up,  and  tried  on  testimony  taken,  the  cause 
was  held  to  have  been  properly  heard  on  the  merits. 

3.  Judgment  lien — of  its  duration.  Under  our  statute,  if  a  judgment 
creditor  takes  out  an  execution  within  one  year  from  the  rendition  of  his 
judgment,  the  judgment  will  be  a  lien  on  his  debtor's  land  for  the  period  of 
seven  years  from  the  last  day  of  the  term  of  the  court  in  which  the  same  is 
rendered  ;  after  this  period,  it  ceases  to  be  a  lien  as  against  bona  fide  pur- 
chasers, or  subsequent  incumbrancers  by  mortgage,  judgment  or  otherwise. 

4.  So,  whether  an  execution  may  be  legally  issued  or  not,  after  the  lapse 
of  seven  years,  and  be  levied  upon  the  debtor's  property,  it  cannot  operate 
to  revive  the  lien  of  the  judgment,  if  issued  after  that  time,  so  as  to  subject 
property  in  the  hands  of  those  third  persons' named  in  the  statute. 

5.  Same — who  will  be  considered  subsequent  incumbrancers,  within  tlie  stat- 
ute. A  judgment  was  obtained  against  a  party  who  had  previously  pur- 
chased, with  his  own  money,  a  lot  of  ground,  which  was  conveyed  to  a 
member  of  his  family.  The  grantee  contracted  debts  after  having  become 
invested  with  the  legal  title  to  the  lot,  and  afterwards  died.  It  was  heldy 
that  the  creditors  of  the  grantee  were  subsequent  incumbrancers,  within 
the  meaning  of  the  statute,  and  as  to  them,  the  judgment  ceased  to  be  a  lien 
upon  the  lot  after  the  lapse  of  seven  years,  even  if  it  had  been  a  lien  before 
the  expiration  of  that  time. 

6.  Voluntary  conveyance — whether  fraudulent  as  to  creditors.  Where 
a  debtor  has  property  more  than  sufficient  to  pay  his  debts,  he  has  a  right 
to  provide  a  home  for  his  wife  and  children,  leaving  property  sufficient  to 
satisfy  his  creditors,  and  if  he  procures  a  conveyance  to  be  made  to  secure 
that  end,  it  will  not  be  deemed  fraudulent  as  to  creditors. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 
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The  opinion  states  the  case. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Mr.  W.  M.  Hatch,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  McLean  circuit  court, 
exhibited  by  Samuel  Watson,  administrator  on  the  estate  of 
Sarah  Watson,  deceased,  against  Asahel  Gridley,  to  remove  a 
cloud  upon  the  title  to  a  certain  lot  in  the  city  of  Bloomington, 
which,  he  alleges,  is  the  property  of  his  intestate,  and  to  which 
the  defendant  claims  title  by  reason  of  a  judgment  and  execu- 
tion thereon  and  a  sale  to  him  thereunder,  recovered  by  him 
against  Samuel  Watson,  and  for  which  he  holds  a  certificate 
of  sale  by  the  sheriff,  and  which  is  duly  recorded. 

In  order  to  a  proper  understanding  of  the  case,  a  brief  state- 
ment of  the  facts  is  necessary.  They  are,  substantially,  as  fol- 
lows: 

James  O'Donald  was,  in  the  fall  of  1857,  the  owner  of  lots 
seven  and  eight,  and  of  a  part  of  lot  nine,  in  block  twenty,  in 
the  western  addition  to  the  city  of  Bloomington,  in  McLean 
county.  At  that  time,  he  executed  a  bond  for  a  deed  to  these 
lots,  to  Martha  Watson,  the  wife  of  complainant,  for  the 
consideration  of  twenty-five  hundred  and  fifty  dollars,  the 
greater  part  of  which  was  paid  by  the  transfer  of  a  note,  given 
by  one  Nathan  Low  to  Samuel  Watson,  which  was  secured 
by  a  mortgage  on  property  known  as  the  "Denman  House," 
which  Watson  had  sold  to  Low.  Mrs.  Watson  died  in  Feb- 
ruary, 1859,  shortly  before  which,  she  and  O'Donald  made 
another  contract,  by  which  she  transferred  or  surrendered  this 
bond  to  O'Donald,  in  consideration  that  he  would  convey  to 
her,  lot  six,  in  block  eighteen,  being  the  premises  in  contro- 
versy, which  he  did,  by  procuring  a  conveyance  from  Asa  H. 
Moore,  who  held  the  legal  title,  to  Mrs.  Watson,  she  saying 
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she  wanted  it  done  for  the  benefit  of  herself  and  daughter, 
Sarah.  Mrs.  Watson  was  then  very  sick,  and  a  few  days 
thereafter,  died. 

Sarah  Watson  was,  at  the  date  of  her  mother's  death,  quite 
young,  not  more  than  eleven  years  of  age,  and  her  father 
breaking  up  honse-keeping,  she  became  an  inmate  of  the 
family  of  S.  S.  Hatch,  by  whose  testimony  it  would  appear, 
that  he  collected  and  received  the  rents  of  this  property  for 
Sarah.  It  was  by  him  the  deed  to  Martha  Watson,  from 
Moore,  not  having  been  recorded,  was  given  up  to  Moore,  he 
executing  a  deed  to  Sarah  in  lieu  thereof,  and  this  is  the  intes- 
tate's title  to  the  lot  in  question. 

Appellant,  then  one  of  the  firm  of  Gridley  &  Co.,  on  the 
twenty-second  day  of  January,  1858,  recovered  a  judgment 
in  the  McLean  circuit  court,  against  Samuel  Watson  and  Lyman 
C.  Blakeslee,  for  about  fifteen  hundred  and  sixty-seven  dollars, 
which  became  a  lien  on  the  real  estate  of  Watson,  from  and 
after  the  thirtieth  day  of  that  month,  that  being  the  last  day 
of  the  term  of  that  court.  On  the  eighth  of  February  there- 
after, an  execution  issued  on  this  judgment,  which  was 
returned,  with  this  endorsement:  "returned,  to  be  re-issued." 
On  the  eleventh  of  June,  of  the  same  year,  an  alias  fi.  fa. 
was  issued,  and  returned  with  the  like  endorsement.  On  the 
thirtieth  of  September,  thereafter,  a  plurits  issued,  which 
remained  in  the  officer's  hands  until  April  3,  1862,  on  which 
day  it  was  "returned  by  order  of  the  plaintiff"  A  second 
jplaries  issued  February  23,  1865,  which  was  returned  May 
1,  endorsed  as  made  on  it,  one  thousand  one  hundred  and 
seventy-two  dollars  and  forty-five  cents,  by  the  sale  of  the  lot 
in  question  to  appellant,  and  a  certificate  thereof  executed  to 
him  and  duly  recorded. 

Sarah  Watson  lived  in  the  family  of  Llatch  about  six  years 
after  her  mother's  death,  and  died  on  the  twenty-sixth  of 
January,  1865.  When  she  came  to  Hatch's  she  had  this  deed 
from  Moore  to  her  mother  in  her  possession,  which,  through 
the  instrumentality  of  Hatch,  as  before  stated,  was  given  up 
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to  Moore,  lie  making  a  deed  direct  to  Sarah.  Letters  of 
administration  on  the  estate  of  Sarah  were  granted  to  Samuel 
Watson,  the  appellee,  who  inventoried  this  lot  as  her  property, 
and  Hatch  and  other  creditors,  having  presented  their  claims 
for  allowance,  amounting  in  the  aggregate  to  six  hundred  and 
seventy  dollars  and  sixty-nine  cents,  that  of  Hatch  being  for 
five  hundred  and  eighty-nine  dollars  and  sixty-nine  cents,  for 
the  boarding  and  nursing  of  Sarah  for  six  years,  appellee,  as 
administrator,  applied  for  and  obtained  an  order  of  court,  to 
sell  this  lot  to  pay  these  debts.  In  pursuance  of  this  order,  he 
exposed  the  lot  for  sale,  and  it  wras  struck  off  to  a  bidder  for 
one  thousand  dollars,  but  he,  having  discovered  the  lot  had 
been  previously  sold  as  Samuel  Watson's  property,  under  the 
Gridley  judgment,  declined  to  comply  wTith  the  terms  of  sale. 

The  administrator  then  filed  this  bill,  the  object  of  which 
is  to  set  aside  this  certificate,  issued  by  the  sheriff  to  appel- 
lant, so  that  the  property,  when  again  offered  for  sale,  relieved 
from  this  cloud  upon  the  title,  might  sell  at  its  value. 

Appellant  put  in  his  answer,  denying  any  title  in  Sarah 
Watson,  and  insisting  that  the  first  purchase  from  O 'Donald 
was  paid  for  with  the  money  and  means  of  Samuel  Watson, 
and  the  bond  executed  in  the  name  of  his  wife  for  the  pur- 
pose of  defrauding  creditors.  A  replication  was  filed  to  this 
answer,  and  thereupon  a  cross  bill  was  filed  by  appellant,  set- 
ting up  the  matters  contained  in  his  answer,  and  charging 
fraud  in  all  the  transactions  through  and  by  which  the  legal 
title  was  vested  in  Sarah  Watson,  and  prayed  that  the  court 
shall  decree  that  the  deeds  to  Martha  Watson,  the  mother,  and 
to  Sarah  Watson,  executed  by  Moore,  were  made  in  trust  for 
Samuel  Watson,  and  be  made  subject  to  the  lien  of  his  judg- 
ment, and  that  the  interest  of  Martha  Watson  and  Sarah 
Watson  be  declared  vested  in  complainant,  the  time  of  redemp- 
tion having  expired.  This  cross  bill  was  answered  fully,  deny- 
ing all  allegations  of  fraud,  or  intent  to  defraud,  and  insisting 
that  the  money  which  paid  for  this  property,  was  the  money 
of  Martha   Watson;    alleging   that   on   her   death   bed  she 
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requested  and  directed  that  her  daughter  Sarah  should  have 
this  property,  and  that  it  should  be  conveyed  to  her,  which 
her  sudden  death  prevented  her  doing;  insisting  that  appel- 
lant had  no  right  to  levy  his  execution  upon  this  property,  as 
it  was  at  no  time  the  property  of  Samuel  Watson  ;  that  the 
judgment  was  no  lien  upon  it  when  the  execution  issued  under 
which  it  was  sold  ;  that  both  the  execution  and  sale  were  void ; 
that  appellant  had  slept  on  his  rights  until  other  parties  had 
given  credit  to  Sarah  on  the  faith  of  the  title  to  the  property 
being  in  her. 

A  replication  was  put  in  to  this  answer  and  the  cause 
referred  to  the  master,  to  take  proofs.  On  the  coming  in 
of  the  master's  report,  the  court  dismissed  the  cross  bill, 
and  decreed  that  the  levy  of  the  execution  on  the  twenty- 
third  of  February,  1865,  on  the  judgment  rendered  on  the 
twenty-second  of  January,  1858,  and  the  sale  thereunder, 
should  be  set  aside,  canceled,  and  held  null  and  void. 

It  will  be  seen  from  this  statement  of  the  case,  and  the  scope 
and  object  of  the  bill  filed  by  the  administrator  of  Sarah 
Watson,  that  it  is  a  case  directly  within  the  decisions  of  this 
court,  in  the  cases  of  /Stone  v.  Wood,  15  111.  177;  Smith  et  al. 
v.  McConnetl,  17  ib.  135  ;  Phelps  v.  Funkhouser,  39  ib.  401  ; 
and  Cutter,  AdrrCr,  v.  Thompson  et  al.  51  ib.  390. 

It  was  held  in  those  cases,  that  an  administrator  had  no  right 
to  jeopard  the  interests  of  an  estate,  or  waste  the  assets  in  liti- 
gation of  this  character,  but  must  administer  the  estate  as  he 
finds  it ;  that  if  it  becomes  necessary  to  convert  real  estate 
into  personal  assets,  and  to  which  the  title  may  be  doubtful, 
or  a  bare  claim  to  which  existed  in  the  estate,  he  must  sell  it 
as  such.  It  was,  however,  suggested,  that  to  prevent  a  sacri- 
fice of  real  estate,  on  the  title  to  which  a  cloud  may  rest,  sus- 
ceptible of  removal,  the  heirs  interested  in  such  estate,  might, 
by  an  application  to  a  court  of  chancery,  file  a  bill  to  enjoin 
the  sale  until  the  matter  could  be  investigated  and  the  title 
adjusted. 


1870.]  Gridley  v.  Watson.  191 

Opinion  of  the  Court. 

Such  being  the  views  of  this  court,  as  expressed  in  those 
cases,  the  bill  tiled  by  the  administrator  was  obnoxious  to  a 
general  demurrer,  but  as  the  bill  has  been  fully  answered,  and 
an  issue  made  up  thereon,  and  a  cross  bill  filed  and  fully 
answered,  and  an  issue  made  up,  and  tried  on  testimony  taken, 
the  cause  was  properly  heard  upon  the  merits. 

The  grounds  for  reversing  the  decree  appear  from  the  points 
made  by  appellant,  the  first  of  which  involves  the  merits,  and 
it  is  that  in  any  case  where  an  execution  has  issued  within 
one  year  from  the  rendition  of  the  judgment,  an  alias  fi.fa. 
may  issue  at  any  time  thereafter,  until  the  statute  of  limita- 
tions has  run  against  the  judgment,  and  decisions  of  the 
courts  of  some  of  the  States  are  cited  in  support  of  the 
proposition. 

We  do  not  consider  it  necessary  to  examine  them  particu- 
larly, having  our  statute  to  guide  us,  and  the  decisions  of  this 
court  thereon.  Our  statute  declares  that  a  judgment  shall  be 
a  lien  on  such  lands,  tenements,  and  real  estate,  from  the  last 
day  of  the  term  of  the  court  in  which  the  same  is  rendered, 
for  the  period  of  seven  years,  provided,  that  execution  be 
issued  at  any  time  within  one  year  on  such  judgment,  and 
from  and  after  the  said  seven  years  the  same  shall  cease  to 
be  a  lien  on  any  real  estate,  as  against  bona  fide  purchasers  or 
subsequent  incumbrancers  by  mortgage,  judgment  or  other- 
wise. R.  S.  Ch.  57.  Language  more  apt,  to  convey  the 
meaning  and  intention  •  of  the  legislature,  could  not  be 
employed.  The  provision  is  so  plain  as  to  stand  in  no  need 
of  construction.  Its  plain  reading  is,  if  a  judgment  creditor 
takes  out  an  execution  within  one  year  from  the  rendition  of 
the  judgment,  the  judgment  shall  be  a  lien  on  his  debtor's 
lancj  for  the  period  of  seven  years  ;  after  this  period,  it  ceases 
to  be  a  lien  as  against  bona  fide  purchasers,  or  subsequent 
incumbrancers  by  mortgage,  judgment  or  otherwise.  Biggin 
v.  Mulligan,  4  Gilm.  50. 

Under  this  statute,  the  judgment  of  appellant  ceased  to  be 
a  lien  on  the  real  estate  of  the  defendant  therein,  after  the 
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lapse  of  seven  years  from  the  last  day  of  the  term  of  the 
court  in  which  it  was  rendered,  as  against  bona  fide  subse- 
quent  incumbrancers  by  mortgage,  judgment  or  otherwise. 
It  is  only  necessary,  then,  to  inquire  first,  if  the  title  to  the 
property  in  question,  either  legal  or  equitable,  was  at  any 
time  in  Samuel  Watson,  the  judgment  debtor  ;  and  second,  if 
it  was,  had  subsequent  bona  fide  liens  or  incumbrances 
attached  to  the  property,  after  the  judgment  had  so  ceased  to 
be  a  lien.  From  the  facts  above  stated,  it  appears  Samuel 
Watson  never  had  the  legal  title  to  this  property  ;  and  it  also 
appears,  if  he  had  any  equitable  title,  while  appellant 
was  sleeping  upon  his  rights  other  persons,  in  good  faith, 
had  acquired  an  interest  in  this  property  as  creditors  of 
the  apparent  holder  of  the  legal  title,  and  by  the  statute, 
they  are  to  be  preferred  to  a  judgment  creditor  so  situated. 
As  against  bona  fide  purchasers  or  subsequent  incumbrancers 
by  mortgage,  judgment  or  otherwise,  the  lien  has  no  force 
whatever.  It  would  be  a  hard  rule,  indeed,  which  should 
allow  a  creditor  who  has  issued  an  execution  within  a  year, 
to  slumber  the  next  nineteen  years,  eleven  months,  twenty-nine 
days,  and  then  on  the  last  day  of  the  twenty  years'  limitation, 
take  out  another  writ,  and  by  its  potency,  such  as  is  here 
claimed  for  it,  sweep  away  all  the  rights  acquired,  bona  fide, 
whether  by  mortgage,  judgment  or  otherwise,  during  that 
time.     Such  a  law  would  be  neither  just  nor  politic. 

The  question  here,  is  with  incumbrances  on  this  lot,  by 
means  other  than  by  purchase,  mortgage  or  judgment.  How 
are  creditors,  claiming  to  have  this  property,  the  apparent  title 
to  which  of  record  being  in  Sarah  Watson,  on  the  faith  of 
which  they  extended  credit  to  her,  subjected  to  the  payment 
of  her  debts.  Admit  the  lots  which  were  exchanged  for  this 
were  paid  for  by  the  money  and  property  of  Samuel  Watson. 
At  that  time,  in  the  fall  of  1857,  appellant  had  no  judgment 
against  Watson.  The  judgment  was  obtained  in  January, 
1858.  Several  executions  were  issued  upon  this  judgment 
during  that  year,  not  one  of  which  was  returned  nulla  bona, 
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and  no  effort  appears  to  have  been  made  to  enforce  collection, 
and  for  aught  that  appears  in  the  record,  the  judgment  debtor 
had  property  sufficient  to  satisfy  the  judgment,  for  it  is  in  proof 
by  his  testimony,  uncontradicted,  that  the  property  he  pos- 
sessed was  more  than  sufficient  to  pay  all  his  indebtedness, 
and,  it  would  seem,  had  coercive  measures  been  resorted  to 
by  appellant,  during  the  year  1858,  he  could  have  realized  the 
amount  of  his  judgment.  If  the  purchase,  in  the  first  instance, 
in  the  name  of  Mrs.  Watson,  was  with  the  fraudulent  intent 
to  hinder  and  delay  appellant  and  other  creditors,  he  had 
ample  opportunity  to  test  that  question  before  other  rights 
arose,  and  it  was  his  duty  so  to  have  done. 

But  was  the  purchase  with  such  intent  ?  We  leave  out  of 
view  the  allegation  that  the  money  of  Mrs.  Watson  paid  for 
O'Donald's  bond,  and  assume  that  it  was  Samuel  Watson's 
money  and  property  which  paid  for  it,  the  question  arises, 
had  he  not  a  right,  at  that  time,  to  make  the  purchase,  in  the 
name  of  his  wife,  and  for  her  benefit  ?  Certainly  he  had,  for 
at  that  time  he  wTas  solvent,  possessed  of  property  sufficient 
to  discharge  his  debts.  There  is  no  allegation  in  the  cross 
bill  that  Watson  was  insolvent  at  this  time,  or  at  any  time,  or 
that  he  purchased  the  property  in  the  manner  it  was  pur- 
chased and  conveyed,  in  anticipation  of  insolvency.  Sweeney 
et  al.  v.  Damron  et  al.  47  111.  450. 

We  see  nothing  in  the  record  to  justify  us  in  the  conclu- 
sion, that  Watson  was  insolvent  in  the  fall  of  1857,  when  the 
bond  from  O 'Donald  was  made  to  Mrs.  Watson.  The  uncon- 
tradicted testimony  of  Watson  is,  that  he  was  not  then  in 
insolvent  circumstances ;  that,  although  he  failed  in  business, 
he  had  property  more  than  sufficient  to  pay  his  debts.  This 
being  so,  he  had  a  right  to  provide  a  home  for  his  wife  and 
child,  leaving  property  sufficient  to  satisfy  his  creditors.  Mor- 
tis v.  Hoffman  et  al.  35  111.  553.  Under  such  circumstances,  it 
would  be  unjust  to  hold  Mrs.  Watson  a  trustee  of  the  title 
for  the  benefit  of  Samuel  Watson. 

13— 53rd  III. 
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The  evidence  shows  the  avowed  purpose  for  which  the  title 
was  taken  to  Mrs.  Watson,  in  the  first  purchase,  and  why  the 
exchange  was  made  for  the  premises  in  controversy.  For  the 
same  reasons,  it  would  be  equally  unjust  to  hold  Sarah  Wat- 
son a  trustee  for  the  same  purpose. 

But  if  Mrs.  Watson  was  such  trustee,  it  was  in  the  power  of 
appellant,  so  early  as  1858,  and  up  to  her  death  in  1859,  to 
institute  proceedings  against  her  to  test  that  question,  and 
after  her  death  the  daughter  Sarah  receiving,  not  in  a  private 
manner,  but  openly,  the  rents  and  profits  of  the  premises, 
through  her  agent,  Hatch,  as  the  rightful  owner  thereof,  up  to 
her  death,  presented  to  appellant  an  opportunity  equally 
favorable  to  test  the  question,  and  the  more  especially,  after 
September,  1863,  at  which  time  the  deed  from  Moore  to  her 
was  placed  on  record.  If  she  was  then  to  be  regarded  as  the 
trustee,  merely,  holding  the  legal  title,  the  property  equitably 
belonging  to  Samuel  Watson,  appellant's  judgment  was  then 
a  lien  upon  it,  and  it  might  have  been  subjected  to  the  pay- 
ment of  his  judgment.  But  appellant  made  no  effort  to  this 
end,  nor  did  he  move  in  the  matter  until  about  the  time  of  the 
death  of  Sarah,  who  had  exercised  control  over  the  property 
from  the  death  of  her  mother,  and,  on  the  strength  of  her  title 
to  it,  had  contracted  debts  for  necessaries  and  for  medical 
attendance.  It  is  these  debts  her  administrator  is  seeking  to 
pay,  by  a  sale  of  this  property.  The  judgment  of  appellant 
was  no  lien  on  this  property,  and  if  it  had  been,  his  long  delay 
in  asserting  it,  during  which  rights  of  creditors  have  inter- 
vened, must  postpone  him  to  these  creditors. 

The  question,  whether  an  execution  can  legally  issue  after 
the  lapse  of  seven  years,  might  be  answered  in  the  affirmative, 
for  the  purposes  of  this  case,  and  we  might  admit  it  could  be 
levied  on  any  estate  of  the  judgment  debtor,  but  that  would 
not  affect  the  question  before  us.  Did  the  last  execution, 
issued  after  the  expiration  of  seven  years,  revive  the  lien  of 
the  judgment,  so  that  the  fruits  of  it  might  be  obtained  by  a 
levy  and  sale  of  these  premises  ?     We  answer,  no.     The  office 
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of  an  execution  is  not  to  revive  an  expired  lien,  but  to  carry 
into  effect  an  existing  lien. 

We  perceive  no  legal  obstacle  in  the  way  of  a  sale  by  the 
administrator,  to  pay  these  debts. 

The  levy  and  sale  under  the  execution  to  appellant,  must 
be  set  aside,  and  the  certificate  issued  thereon  cancelled. 
This  was  the  decree  of  the  circuit  court,  and  it  must,  for  the 
reasons  given,  be  affirmed. 

Decree  affirmed. 


James  Geiffith 

v. 

Hugh   Sutherland. 

The  verdict  in  this  case  being  clearly  right,  upon  the  evidence,  the  court 
refused  to  disturb  it. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  to  recover  damages 
for  injury  committed  by  the  defendant's  cattle,  upon  the  premi- 
ses of  the  plaintiff.  The  verdict  and  judgment  were  for  the 
plaintiff,  and  the  defendant  appealed. 

Messrs.  Cullom,  Zane  &  Marcy,  for  the  appellant. 
Messrs.  Crook  &  Stuve,  for  the  appellee. 

Per  Curiam:  In  this  case,  the  plaintiff  in  error  has  filed 
neither  abstract  nor  brief.  We  have  examined  the  assign- 
ment of  errors  and  the  record,  and  find  the  verdict  clearly 
right  upon  the  evidence. 

Judgment  affirmed. 
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Pratt   Koberts  et  al. 

v. 

Martha  A.  Fleming  etal. 


1.  Trustee  purchasing  at  his  own  sale — effect  on  tlie  rights  of  the  mortga- 
gor. A  trustee  under  a  mortgage  containing  a  power  of  sale,  can  not 
become  a  purchaser  at  his  own  sale,  either  directly,  or  indirectly  by  procu- 
ring another  person  to  purchase  for  his  benefit ;  and  if  he  does  so  become 
the  purchaser,  the  rights  of  the  mortgagor  will  remain  precisely  the  same  as 
though  no  sale  had  been  made. 

2.  Sale  op  land  en  masse,  under  execution — lapse  of  time.  Where  it  is 
alleged  that  a  sale  of  land  under  execution,  was  for  an  inadequate  price,  and 
without  proper  division,  an  application  to  set  aside  the  sale  on  that  ground 
must  be  made  within  a  reasonable  time.  In  this  case,  there  was  a  delay  of 
between  seven  and  eight  years,  and,  after  such  a  lapse  of  time,  the  court 
declined  to  inquire  whether  the  price  bid  was  inadequate,  or  whether  the 
sheriff  should  have  sold  the  property  in  smaller  quantities. 

3.  Mortgagee  purchasing  in  outstanding  title.  A  mortgagee  may  pur- 
chase in  an  outstanding  title,  or  the  equity  of  redemption,  either  from  the 
mortgagor,  or  from  a  third  person  who  has  acquired  it  by  grant,  directly 
from  him,  or  by  a  purchase  under  a  judgment  or  decree  which  was  a  prior 
lien  to  his  mortgage,  and  hold  the  title  absolutely  in  his  own  right,  where 
he  has  made  no  arrangement  with  the  mortgagor,  or  any  promise,  or  done 
any  act  which  would  preclude  him  from  so  doing.  The  mere  relation  of 
mortgagor  and  mortgagee  will  not  preclude  the  latter  from  so  acquiring  the 
outstanding  title. 

4.  A  mortgagee,  under  a  power  in  the  mortgage,  sold  the  property,  but 
improperly  became  the  purchaser  himself,  indirectly,  through  a  third  per- 
son. A  part  of  the  same  property  had  been  previously  sold  upon  execution, 
under  a  prior  judgment  lien,  and  the  time  of  redemption  allowed  to  expire, 
so  that  the  purchaser  obtained  a  sheriff's  deed.  The  mortgagee,  after  his 
sale  under  the  mortgage,  purchased  in  the  title  to  the  portion  sold  under 
execution,  and  as  to  that  portion  it  was  held,  upon  a  bill  filed  to  redeem,  he 
had  the  title  in  fee,  not  subject  to  redemption  by  the  mortgagor,  or  a  junior 
mortgagee,  or  those  claiming  under  them. 

5.  Redemption  prom  mortgage — by  whom.  In  a  case  where  the  right 
of  redemption  from  a  mortgage  still  existed,  a  junior  mortgagee  executed 
an  agreement  by  which  he  agreed  to  sell  and  convey  all  his  interest  in  the 
mortgaged  premises  for  a  certain  sum,  but  payment  was  not  to  be  made 
unless  the  right  of  the  party  purchasing,  or  his  assigns,  to  redeem  from  the 
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senior  mortgage,  should  be  established.  This  agreement  was  assigned  to 
the  wife  of  the  mortgagor.  Then  the  mortgagor  and  his  wife  executed  a 
quit  claim  deed  for  the  premises,  and  the  grantee  therein  released  to  the  wife 
of  the  mortgagor :  Held,  the  wife  thereby  became  invested  with  the  right  to 
redeem  from  the  senior  mortgage. 

6.  Parties— to  a  bill  to  redeem.  And  upon  bill  filed  for  redemption,  by 
the  party  so  invested  with  the  right  to  redeem,  the  junior  mortgagee  should 
be  made  a  party,  because  the  terms  of  the  agreement,  by  which  he  trans- 
ferred his  interest,  remained  unexecuted,  leaving  equities  to  be  settled 
between  him  and  the  party  with  whom  he  contracted.  Had  he  executed  a 
deed,  he  would  not  have. been  a  necessary  party. 

7.  Purchasers  pendente  lite.  A  purchaser  of  mortgaged  premises  from 
a  mortgagee,  pending  a  suit  to  redeem  from  the  mortgage,  will  hold  subject 
to  the  equities  of  the  parties  seeking  the  redemption. 

8.  Redemption  from  mortgage — of  the  terms  thereof.  A  mortgagee,  under 
a  power  in  the  mortgage,  sold  the  premises,  but  improperly  became  the  pur- 
Chaser  himself,  in  an  indirect  way.  Subsequently,  and  while  in  possession, 
he  purchased  in  the  outstanding  title  to  a  portion  of  the  mortgaged  premises, 
which  had  been  sold  under  a  prior  judgment  lien.  The  mortgage  bore  date 
thirtieth  July,  1858,  and  his  sale  was  made  December,  1860.  In  January, 
1865,  a  bill  was  filed  to  redeem.  Redemption  was  allowed  on  these  terms  : 
the  mortgagee  was  allowed  the  amount  of  his  mortgage  debt,  and  interest, 
all  taxes  paid  upon  the  lands,  and  all  reasonable  repairs,  and,  on  account  of 
the  delay  in  filing  the  bill  to  redeem,  he  was  allowed  for  necessary  and  per* 
manent  improvements,  made  prior  to  the  filing  of  the  bill.  He  was  charged 
with  the  amount  bid  at  the  mortgage  sale  upon  that  portion  of  the  lands  to 
which  lie  acquired  the  outstanding  title,  but  not  with  the  rents  and  profits 
thereof,-  nor  was  he  allowed  the  amount  he  paid  for  such  outstanding  title. 
"(Jpon  the  residue  of  the  mortgaged  premises,  he  was  charged  with  the  rents 
and  profits  received,  or  which  might  have  been  received  by  reasonable 
effort  and  proper  management  of  the  property. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 


j  > 


This  suit  was  commenced  in  the  circuit  court  of  Marshall 
county,  and  removed,  on  change  of  venue,  into  the  circuit 
court  of  McLean  county.  The  opinion  of  the  court  contains  a 
sufficient  statement  of  the  case. 

Messrs.  Knowlton  &  Jamieson,  for  the  plaintiffs  in  error. 
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Messrs.  Bangs  &  Shaw,  for  the  defendants  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery  brought  bj  defendants  in  error, 
in  the  Marshall  circuit  court,  against  plaintiffs  in  error,  to 
redeem  a  number  of  tracts  of  land  from  a  mortgage.  It  appears 
the  mortgage  was  executed  by  defendants  in  error  to  Pratt 
Roberts,  and  was  to  secure  the  sum  of  eight  thousand  dollars, 
with  interest  at  the  rate  often  per  cent  per  annum,  payable 
semi-annually.  The  mortgage  bore  date  on  the  thirtieth  day 
of  July,  1858,  and  the  money  became  due  on  the  thirtieth  day 
of  July,  1862.  The  mortgage  contained  a  power  to  Roberts, 
as  the  attorney  of  Fleming  and  wife,  if  default  should  be  made 
in  the  payment  of  principal  or  interest,  after  giving  twenty 
days'  notice  in  a  newspaper  published  in  Chicago,  to  sell  and 
convey  the  mortgaged  property,  which  should  bar  the  equity 
of  redemption. 

Default  having  been  made  in  the  payment  of  interest,  on 
the  sixth  day  of  December,  1860,  Roberts,  having  published 
the  required  notice,  offered  the  property  for  sale,  and  his  son, 
Charles  W.  Roberts,  became  the  bidder,  for  the  amount  of 
principal  and  interest,  and  on  the  eighteenth  day  of  May,  1865, 
Pratt  Roberts,  as  the  attorney  in  fact  of  defendants  in  error, 
executed  a  deed  of  conveyance  for  the  land,  to  Charles,  in  pur- 
suance to  and  by  reason  of  such  sale. 

After  defendants  in  error  had  executed  the  mortgage  to 
Pratt  Roberts,  they,  on  the  twenty-second  day  of  September, 
1858,  executed  another  mortgage  on  the  same  lands  to  Robert 
F.  Hoops,  to  secure  the  payment  of  three  thousand  dollars, 
and  interest.  Default  in  payment  having  also  been  made  in 
the  payment  of  this  sum,  Hoops,  by  virtue  of  a  power  of  sale 
contained  in  this  mortgage,  on  the  nineteenth  day  of  May, 
1860,  sold  the  mortgaged  premises  to  one  Paschal  Woodward, 
for  the  sum  of  thirty-five  hundred  dollars.  In  pursuance  of 
the  sale,  a  deed  for  the  conveyance  of  the  land  was  executed 
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to  him  as  the  purchaser,  on  the  twentieth  day  of  January,  1866, 
and  Woodward  subsequently  re-conveyed  to  Hoops.  And  on 
the  first  day  of  February,  1860,  defendants  in  error  quit 
claimed  the  mortgaged  premises  to  Loring  G.  Pratt.  After- 
wards, and  before  the  bill  was  filed,  Pratt  re-conveyed  the 
premises,  by  quit  claim  deed,  to  Mrs.  Fleming. 

On  the  fourteenth  day  of  October,  1864,  Hoops,  and  one  IN". 
J.  Pillsbury,  by  Fleming  as  his  attorney  in  fact,  entered  into 
a  written  agreement,  in  which  Hoops  agreed  to  sell  and  con- 
vey all  his  interest  in  the  mortgaged  lands  to  Pillsbury,  for 
the  sum  of  one  thousand  dollars,  but  payment  was  not  to  be 
made  until  the  suit  was  decided,  and  then  only  upon  the  con- 
dition that  defendants  in  error  obtained  a  decree  allowing  a 
redemption.  This  agreement  was  subsequently  assigned  by 
Pillsbury  to  Mrs.  Fleming,  together  with  the  mortgage  of 
Fleming  to  Hoops. 

It  also  appears  that  on  the  ninth  day  of  May,  1857,  more 
than  a  year  before  defendants  in  error  mortgaged  the  lands  to 
Pratt  Koberts,  Michael  ^loey  and  James  Leary  recovered  a 
judgment  against  Fleming,  in  the  circuit  court  of  Marshall 
county,  and  one  Vattier  also  recovered  a  judgment  against 
him  at  the  same  term,  which  judgments  became  liens  upon  the 
premises.  Executions  were  issued  on  these  respective  judg- 
ments, on  the  nineteenth  day  of  September,  1857,  and  under 
them  three  quarter-sections  of  the  mortgaged  lands  were  sold. 
Sloey  and  Leary  purchased  two  quarters  under  their  execu- 
tion, and  Vattier  purchased  one  under  his,  and  no  redemption 
was  made  from  these  sales.  Subsequently,  Sloey  and  Leary 
conveyed  the  two  quarters  purchased  by  them  to  George  Kob- 
erts, a  son  of  Pratt  Roberts,  for  the  expressed  consideration 
of  six  hundred  dollars.  George  Koberts  died  intestate,  own- 
ing these  lands,  leaving  Pratt  and  Ann  Roberts,  his  father 
and  mother,  and  Charles  W.  Koberts,  his  brother,  his  sole 
heirs  at  law.  It  does  not  appear  that  Yattier  ever  procured 
a  deed  for  the  quarter  he  purchased  at  sheriff's  sale.     On  the 
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hearing,  the  court  below  decreed  a  redemption  of  all  the 
lands,  and  that  Pratt  Roberts  account  for  rents  and  profits. 

It  is  urged  that  Mrs.  Fleming  has  no  title  which  authorizes 
her  to  redeem  the  premises.  That  depends  upon  the  question 
whether  Pratt  Roberts,  by  the  sale  of  the  premises  to  his  son 
Charles,  foreclosed  and  barred  the  equity  of  redemption  in  the 
mortgaged  lands.  As  a  general  rule,  the  law  will  not  permit 
a  trustee,  or  person  who  occupies  a  fiduciary  relation,  to 
become  a  purchaser  at  a  sale  made  by  him,  of  the  trust  prop- 
erty. It  will  not  subject  him  to  the  temptation  of  sacrificing 
the  property  to  promote  his  own  interest.  And  most,  if  not 
all,  the  authorities  concur  in  holding  that  such  a  sale  will  be 
set  aside,  on  an  application  to  a  court  for  the  purpose;  Nor 
will  the  law  permit  a  person  to  do  by  indirection,  what  he  is 
prohibited  from  doing  directly.  If,  then,  Pratt  Roberts,  in 
making  the  sale,  resorted  to  -the  device  of  haying  the  property 
struck  off  to  Charles,  as  the  purchaser,  when  he  in  fact  Only 
held  it  in  trust  for  his  father,  the  mortgagee  and  trustee  to 
make  the  sale,  then  it  did  not  operate  as  a'  foreclosure  any 
more  than  if  the  sale  had  been  to  himself.  In  such  a  case  the 
rights  of  the  mortgagor  would  remain  unaltered,  and  precisely 
as  though  no  such  effort  at  a  sale  had  been  made. 

From  a  careful  examination  of  the  evidence  in  the  record, 
we  are  satisfied  it  appears  that  Charles  purchased  for  his  father. 
It  appears  that  the  latter,  after  the  sale,  controlled  the  property, 
leased  it,  received  the  rents  and  contracted  for  its  sale,  and  in 
other  respects  acted  as  the  owner.  Nor  does  it  appear  that 
Charles  paid  anything  on  the  purchase,  or  ever  asserted  by 
his  acts  any  ownership.  Notwithstanding  the  relationship 
existing  between  them,  their  acts  in  reference  to  this  property 
can  not  be  explained  upon  any  other  theory  but  that  Charles 
had  purchased  the  property  for  his  father.  It  then  follows,  that 
the  sale  failed  to  foreclose  and  bar  the  right  of  defendants  in 
error  from  a  redemption. 

It  is,  however,  urged  that  the  sale  under  execution  on  a 
judgment  which  was  a  prior  lien  on  the  land,  in  favor  of  Sloey 


1870.]  Roberts  ct  al.  v.  Fleming  et  al.  201 

Opinion  of  the  Court. 

and  Leary,  and  Yattier,  operated  as  a  foreclosure,  to  the 
extent  of  the  lands  sold  under  those  executions.  As  these 
judgments  were  liens  on  the  lands  when  the  mortgage  was 
executed,  it  was  undeniably  subject  to  these  liens,  which  wTere 
superior.  Fleming  and  Roberts,  having  failed  to  redeem  from 
these  sales,  when  the  twelve  months  allowed  them  for  redemp- 
tion had  expired  all  their  rights  were  gone,  and  wdien  the  pur- 
chasers under  the  executions  received  the  sheriff's  deeds,  they 
became  invested  with  the  title,  and  the  right  of  redemption  of 
Fleming,  Roberts  and  Hoops  was  barred. 
i  It  then  follows,  that  the  half  section  purchased  by  Sloey 
and  Leary,  under  their  execution,  can  not  be  considered,  oil 
the  question  of  redemption  ;  to  that,  Roberts,  by  the  purchase 
through  his  son,  became  invested  with  the  title.  And  as 
Vattier  purchased  the  other  quarter  under  his  judgment,  which 
was  a  prior  lien,  the  presumption  must  be  indulged  that  he 
thereby  acquired  title,  as  no  redemption  was  made,  and  it  fol- 
lows that  Mrs.  Fleming  has  no  right  to  redeem  it,  unless  she 
shall  amend  her  bill  and  show  a  redemption,  or  that  Yattier's 
demand  was  settled  after  the  purchase,  and  his  right  was  extin- 
guished, or  that  she  has,  in  some  other  mode,  acquired  Yat- 
tier's right  under  his  sale.  And  it  follows  that  Croft,  wTho 
purchased  the  Yattier  quarter  of  Roberts  should  not,  as  the 
record  now  stands,  be  liable,  under  his  purchase,  to  account 
to  Mrs.  Fleming,  either  for  the  purchase  money,  or  the  rents 
or  profits,  nor  can  Pratt  Roberts  be  required  to  account  to  her 
for  such  rents  or  purchase  money.  On  this  record,  that  quar- 
ter is  also  not  to  be  taken  into  consideration.  This,  then,  dis- 
poses of  all  questions  in  reference  to  these  three  quarters. 

It  is,  however,  urged  that  these  sales  were  at  a  great  sacri- 
fice, and  that  the  land  should  have  been,  sold  in  smaller  quan- 
tities. It  is  no  doubt  true,  that  had  the  objection  been  taken 
before  the  redemption  expired,  the  court  from  which  the 
executions  issued  would  have  set  aside  the  sales,  had  it 
appeared  that  such  was  the  fact.     But  no  such  motion  was 
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made,  nor  were  any  other  steps  effectually  taken  for  the  pur- 
pose, until  the  bill  in  this  case  was  filed.  After  such  delay, 
and  unexplained  inaction  on  the  part  of  the  owners,  a  court  of 
equity  should  hesitate  long  before  interfering  to  set  aside  a 
sale,  merely  because  the  property  was  sold  for  less  than  its 
value,  or  for  the  reason  that  it  could  have  been  divided  and 
sold  in  less  quantities.  When  such  objections  are  relied  upon, 
they  should  be  urged  at  least  within  a  reasonable  time.  In 
this  case,  the  delay  seems  to  have  been  between  seven  and 
eight  years ;  we  therefore  decline  to  inquire  whether  the  price 
bid  was  inadequate,  or  whether  the  sheriff  should  have  sold 
the  property  in  smaller  quantities. 

When  Pratt  Roberts,  then,  purchased  the  two  tracts  through 
his  son  George,  of  Sloey  and  Leary,  he  became  the  owner  of 
the  fee  to  them,  free  from  all  equities  of  redemption  by  defend- 
ants in  error.  And  by  that  purchase  he  foreclosed  on  these 
two  quarters,  and  his  debt  became  satisfied  to  the  extent  of 
his  bid  on  these  quarters,  when  he  attempted  to  purchase 
through  his  son  Charles.  And  having  purchased  in  this  out- 
standing title  at  but  a  nominal  price,  as  compared  with  the 
value  of  the  land,  by  reason  of  his  holding  the  mortgage,  he 
must  be  held  to  have  satisfied  his  debt  to  the  extent  of  his  bid, 
made  by  Charles  W.  Roberts,  and  should  not  be  required  to 
account  for  rents  and  profits,  after  he  acquired  that  title. 

We  now  come  to  the  consideration  of  the  question  whether 
Mrs.  Fleming  has  such  a  title  as  authorizes  her  to  redeem.  As 
Pratt  Roberts  failed  to  foreclose  by  his  attempted  sale,  Hoops 
or  Fleming  might  either  have  redeemed  from  the  mortgage 
held  by  Roberts,  except  the  half  section  sold  by  Sloey  and 
Leary.  And  Hoops,  having  that  right,  transferred  it  to  Pills- 
bury  by  his  agreement  of  October  14,  1864,  and  Pillsbury 
transferred  it  to  Mrs.  Fleming,  by  his  assignment  to  her,  on 
the  first  day  of  December,  1864.  Again,  Fleming  and  wife 
transferred  their  right  of  redemption  to  Loring  G.  Pratt,  by 
their  quit  claim  deed,  which  he  transferred  to  Mrs.  Fleming 
by  his  release.     She,  therefore,  became  invested  with  the  right 
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of  redeeming  all  the  lands  except  the  half  section  sold  to 
Sloey  and  Leary  under  the  sheriff's  sale,  and  the  quarter  pur- 
chased by  Vattier. 

It  is  urged  that  Mrs.  Fleming  acquired  her  rights  after  the 
bill  was  filed,  and  has  not,  therefore,  shown  by  proof  that  she 
is  entitled  to  redeem.  The  bill  appears,  from  the  transcript,  to 
have  been  filed  to  the  January  Term,  1865,  of  the  circuit 
court,  and  the  assignment  made  to  her  of  the  agreement 
between  Hoops  and  Pillsbury,  was  on  the  first  day  of  Decem- 
ber, 1864.  The  record  also  shows  that  Pratt  quit  claimed  to 
her  on  the  seventh  day  of  October,  1864.  She,  then,  was  fully 
invested  with  all  her  rights  before  the  suit  was  brought. 

It  is  urged  that  the  bill  is  defective  for  the  want  of  parties. 
Hoops  was  not  made  a  party  to  the  suit,  and  it  appears  he  has 
an  interest  in  the  proceeding.  It  is  true,  he  seems  to  have 
executed  an  agreement  to  dispose  of  his  interest  in  the  premi- 
ses, and  as  it  is  but  an  agreement,  the  terms  of  which  remain 
unexecuted,  he  should  have  been  before  the  court,  that  he 
might  have  been  heard  if  lie  had  any  defense,  to  prevent  it 
from  being  carried  into  effect.  Had  he  executed  a  deed,  then 
he  would  not  be  a  necessary  party.  But  Mrs.  Fleming  took 
the  assignment,  subject  to  any  equities  that  might  exist 
between  Hoops  and  Pillsbnry,  and  the  former  should  have 
been  made  a  party,  that  he  might  be  concluded  by  any  decree 
that  might  be  rendered ;  otherwise,  the  chancellor  could  not 
know  whether  he  was  trying  the  whole  case  on  this  bill,  or 
only  trying  it  by  fragments. 

We  now  come  to  consider  the  situation  which  the  purchas- 
ers from  Pratt  Roberts  occupy  to  the  case.  It  seems  that 
Ong  purchased  one  of  the  quarters  which  had  been  sold  under 
Sloey  and  Leary's  judgment,  and  as  Roberts  had  acquired  the 
title  to  that  tract,  freed  from  the  right  of  redemption,  he  can 
not  be  disturbed  by  defendants  in  error.  He  purchased  it  in 
the  same  condition  in  which  it  was  held  by  his  vendor. 

It  appears  that  Whitsel  and  Phillips  purchased  one  quarter, 
which  was  subject  to  redemption,  after  this  suit  was  brought. 
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Being  purchasers  lis  pendens,  they  are  chargeable  with  notice 
of  Mrs.  Fleming's  rights,  and  acquired  but  the  rights  which 
Pratt  Roberts  had  at  the  time  of  making  the  purchase.  They 
therefore  have  no  right  to  have  their  contract  enforced  unless 
it  be  by  the  consent  of  defendants  in  error. 

We  shall  next  proceed  to  lay  down  the  terms  upon  which 
the  redemption  will  be  allowed.  The  bill  should  be  dismissed 
as  to  the  half  section  which  was  purchased  by  Sloey  and  Leary, 
and.  the  quarter  purchased  under  the  sale  on  Vattier's  judg- 
ment, except  for  the  purpose  of  stating  an  account  as  herein- 
after directed. 

The  master,  in  stating  the  account,  should  credit  and  allow 
Pratt  Roberts  the  amount  of  his  mortgage  debt,  with  interest. 
He  should  also  be  allowed  for  all  taxes  paid  upon  the  land, 
and  for:  all  reasonable  repairs  made  upon  the  premises,  and 
owing  to  the  delay  in  filing  the  bill  to  redeem.,  he  should  be 
allowed  for  necessary  and  permanent  improvements,  if  any,, 
made  before  the  suit  was  brought.  On  the  other  hand,  he 
should  be  charged  with  the  amount  which  he  bid  at  the  mort- 
gage sale,  on  the  half  section  sold  on  Sloey  and  Leary's  judg- 
ment, and  thoYattier  quarter,  and  all  rents  and  profits  received, 
or  which  could  have  been  received,  by  reasonable  effort  and 
proper  management  of  the  property. 

For  the  errors  above  indicated,  the  decree  of  the  court  below 

must  be  reversed  and  the  cause  remanded,  with  leave  to  amend 

the  bill. 

Decree  reversed.    . 

The  foregoing  opinion  was  filed  as  of  the  January  term, 
1869,  and  at  the  January  term,  1870,  on  the  petition  of  the 
defendants  in  error,  a  rehearing  was  granted,  upon  which  the 
following  additional  opinion  was  delivered  : 

Per  Curiam  :  It  is  urged  that  Roberts,  by  reason  of  his 
being  a  mortgagee,  occupied  such  a  trust  relation  to  the  mort- 
gaged premises,  as  prevented  him  from  purchasing  in  an  out- 
standing title  for  his  own  benefit ;  that  when  he  purchased 
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of  Sloey  and  Leary,  the  title  which  they  had  acquired  under 
the  sale  upon  their  execution,  it  enured  to  the  benefit  of  the 
mortgagor,  subject,  to  the  mortgage  and  the  sum  paid  to 
acquire  their  tjtle,  and  that  it  was  still  subject  to  redemption 
as  before  that  purchase.  In  the  case  of  WorthalPs  heirs  v. 
Hives,  34  Ala.  92,  the  court  say,  the  "  mortgagee  was  not 
estopped  by  his  acceptance  of  the  mortgage,  from  purchasing 
the  property  conveyed  by  the  mortgage,  under  the  judgments 
having  a  priority  of  lien  to  the  mortgage ;  and  if  it  should 
appear  in  the  further  progress  of  the  case,  that  he  made  such 
purchase,  he  would  establish  a  title  beyond  the  reach  of  com- 
plainants." 

In  the  case  of  Harrison  v.  Roberts,  6  Florida  R.  711,  it  was 
held,  that  there  was  no  rule  of  law  or  principle  of  equity  which 
prevents  a  first  mortgagee  purchasing  the  mortgaged  property, 
when  sold  under  a  judgment  of  prior  date  to  the  mortgage, 
and  in  such  a  case  he  takes  the  absolute  title. 

Thus  it  is  seen  that  the  relations  existing  between  a  mort- 
gagor and  mortgagee,  are  not  such  as  to  prevent  the  latter 
from  acquiring  and  holding  an  outstanding  title  in  his  own 
right,  or  from  becoming  the  purchaser  of  the  equity  of  redemp- 
tion, which  has  passed  from  the  mortgagor,  under  a  sale  on  a 
prior  lien,  to  a  third  person.  Nor  have  we  been  referred  to 
any  authority  which  contravenes  this  power,  nor  is  it  appre- 
hended that  any  well  considered  case  can  be  found.  It  is, 
however,  urged  that  the  case  of  Mooi  e  v.  Titman,  4:4:  111.  367, 
announces  a  rule,  the  principle  of  which  would  prevent  such 
a  purchase.  In  that  case  authorities  are  referred  to,  showing 
that  there  may  be  circumstances  which  would  prevent  the 
mortgagee  from  thus  acquiring  the  title,  and  cut  off  the  mort- 
gagor's equity  of  redemption. 

In  that  case,  there  was  some  arrangement  by  which  Titman 
was  to  purchase  the  outstanding  title,  and  Moore  was  to  have 
time  to  refund  the  money  and  to  redeem  from  Titman's  mort- 
gage.    It  was  there  said,  there  were  many  things  which  the 
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mortgagee  could  not  do  in  reference  to  the  title  which  a  stran- 
ger might,  but  it  was  also  said,  that  in  the  case  then  being 
considered,  it  was  unnecessary  to  hold  that  the  mortgagee 
occupied  the  relation  of  a  trustee  to  the  property,  as  by  the 
agreement  of  the  parties  the  outstanding  title,  when  purchased, 
was  to  attend  the  mortgage,  and  the  time  for  redemption  was 
extended  by  agreement. 

It  was  also  said  in  that  case,  "  we  do  not  say  that  a  mort- 
gagee can  in  no  case  buy  in  an  outstanding  title  and  hold  it 
against  the  mortgagor,  without  the  right  of  redemption  by  the 
latter ;  but  we  do  say  that  a  mortgagee  can  not  buy  in  an 
outstanding  title,  under  an  arrangement  with  the  mortgagor 
that  it  is  to  be  held,  like  the  mortgage,  subject  to  redemption, 
and  when  the  title  is  acquired  turn  around  and  insist  that  he 
has  purchased  as  a  stranger.  This  would  be  a  short  mode  of 
foreclosing  which  the  law  will  not  tolerate." 

It  thus  appears  that  case  turned  entirely  upon  the  fact  that 
the  purchase  was  made  under  an  arrangement  of  the  parties 
that  the  estate,  when  purchased,  should  attend  the  mortgage, 
and  the  question  we  are  now  considering,  was  expressly 
reserved  from  a  decision. 

This  question  was  before  the  court  since  the  previous  opin- 
ion was  filed,  in  the  case  of  Griffin  v.  The  Marine  Company, 
52  111.  130.  In  that  case  the  question  was  fully  considered, 
and  the  rule  announced  that  the  relation  of  mortgagor  and 
mortgagee,  of  itself,  does  not  preclude  the  latter  from  pur- 
chasing in,  and  holding  in  his  own  right,  an  outstanding  title, 
or  the  equity  of  redemption,  free  from  the  claim  of  the  mort- 
gagor. 

The  naked  question  here  presented,  is,  whether  a  mortga- 
gee may  purchase  in  an  outstanding  title,  or  the  equity  of 
redemption,  which  has  been  sold  under  a  judgment  which  was 
a  prior  lien,  where  he  has  made  no  arrangements,  promises,  or 
done  any  act  that  would  preclude  him  from  purchasing,  unless 
the  mere  relation  of  mortgagee  would  preclude  him.  Upon 
the  authority  of  the  decisions  of  the  Alabama  and  Florida 
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courts,  to  which  reference  has  been  made,  and  from  reason 
and  the  analogies  of  the  law,  we  are  constrained  to  hold  that 
the  mortgagee  thus  situated,  may  purchase  in  an  outstanding 
title,  or  the  equity  of  redemption,  either  from  the  mortgagor, 
or  from  a  third  person,  who  has  acquired  it  by  grant  directly 
from  him,  or  by  a  purchase  under  a  judgment  or  decree,  which 
is  a  prior  lien  to  his  mortgage,  and  hold  the  title  absolutely. 
In  the  opinion,  however,  previously  filed  in  this  case,  we, 
in  directing  the  manner  in  which  the  account  should  be  sta- 
ted, directed  that  Roberts  be  allowed  the  sum  he  paid  to  Sloey 
and  Leary  for  their  title  to  the  lands  purchased  of  them.  On 
more  mature  reflection,  we  are  satisfied  we  had  not  given  that 
question  proper  consideration,  and  that  the  direction  was 
wrong,  as  he  purchased  and  held  them  in  his  own  right,  and 
not  subject  to  redemption  by  the  mortgagor.  He  should, 
therefore,  not  be  allowed  the  sum  thus  paid,  and  the  circuit 
court  will  exclude  that  sum  from  Robert's  credits,  in  sta- 
ting the  account.  To  that  extent,  only,  is  the  former  decree 
remain  of  this  court  modified,  and  in  other  respects  it  will 
unchanged.  The  decree  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Shadkack    Wilbukn 

V. 

Samuel  Haines. 


1.  Forcible  detainer — against  a  purchaser  in  possession.  Under  the 
act  of  twentieth  February,  1861,  amendatory  of  chapter  forty-three,  of  the 
revised  statutes  of  1845,  the  vendor  of  land  may  maintain  an  action  of  for- 
cible detainer  against  the  vendee,  where  the  latter  has  entered  into  posses- 
sion of  the  premises  under  a  contract  of  purchase;  but  before  obtaining  a 
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deed  of  conveyance  to  the  same,  and  fails  or  refuses  to  comply  with  the 
terms  of  the  contract. 

2.  Nor  is  it  necessary  for  the  vendor  to  put  the  vendee  in  statu  quo 
before  he  can  resort  to  the  remedy,  the  proceedings,  not  amounting  to  a 
rescission  of  the  contract,  and  the  vendee  can  as  well  enforce  the  contract 
when  out  of  possession,  as  when  in,  and  if  there  are  any  equitable  circumstan- 
ces in  his  favor  to  influence  the  judgment  of  a  court  of  chancery,  he  may 
obtain  a  decree  for  a  specific  performance. 

3.  A  sold  to  B  a  tract  of  land,  for  the  sum  of  two  thousand  four  hundred 
dollars,  of  which  five  hundred  dollars  was  paid  in  hand,  B.  executing  two 
notes  for  the  balance,  of  nine  hundred  and  fifty  dollars  each,  due  in  one 
and  two  years,  with  interest,  A  giving  his  bond,  conditioned  that  if  B 
should  pay  the  notes  and  interest,  according  to  their  tenor  and  effect,  he 
would  execute  a  deed  to  the  land.  Under  this  contract,  B  went  into  pos- 
session :  Held,  upon  failure  and  refusal  by  B  to  pay  the  first  note,  and 
interest  when  due,  and  upon  demand  being  made  by  A  for  possession  of 
the  premises,  A  could  maintain  his  action  of  forcible- detainer. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

This  was  an  action  of  forcible  detainer,  commenced  by  Sam- 
uel Haines  against  Shadrack  Wilburn,  to  recover  possession 
of  land  sold  by  Haines  to  Wilburn.  Wilburn  paid  in  hand 
five  hundred  dollars  to  Haines,  and  executed  two  notes  for  the 
balance,  of  nine  hundred  and  fifty  dollars  each,  with  interest, 
due  in  one  and  two  years.  Haines  executed  his  bond  to  Wil- 
burn, which  contains  this  clause:  "Now  if  said  Shadrack 
Wilburn  shall  well  and  truly  pay  said  notes  and  interest  at 
the  time  the  same  shall  become  due  and  payable,  according 
to  their  tenor  and  effect,  then  and  in  that  case  the  said  Samuel 
Haines  is  to  make  him  a  good  and  sufficient  warranty 
deed  for  the  above  described  lands,  and  this  bond  to  be  void." 
Under  this  contract  Wilburn  took  possession  of  the  prem- 
ises, but  upon  his  failure  to  pay  the  first  note,  and  interest, 
when  due,  Haines  demanded  possession,  which  being  refused, 
he  brought  this  suit.  Upon  a.  trial  being  had  in  the  circuit 
court,  judgment  was  entered  for  the  plaintiff,  and  to  reverse 
this  judgment,  defendant  appealed. 
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Messrs.  Herndon  &  Orendorff,  for  the  appellant. 

We  contend  that  this  bond  is  a  simple  one,  having  no  clause 
of  forfeiture.  It  does  not  make  time  the  essence  of  the  con- 
tract. There  was  no  evidence  that  Haines  ever  gave  notice 
that  he  intended  to  rescind  the  contract.  There  was  no  evi- 
dence that  Haines  tendered  the  money  back  which  Wilburn 
paid  him.  There  was  no  evidence  that  Haines  offered  the 
notes  or  tendered  them  to  Wilburn,  thus  rescinding  and  putting 
an  end  to  the  contract,  and  placing  Wilburn  in  statu  quo. 

It  seems  necessary,  according  to  the  decisions  of  this  court, 
that  if  time  in  this  case  had  been  made  the  very  essence  of 
the  contract,  notice,  or  something  manifesting  an  intention  on 
the  part  of  Haines  to  annul  the  contract,  should  have  been 
given  to  Wilburn.  Murray  v.  Sddosser,  44  111.  14 ;  Chrisman 
v.  Miller,  21  111.  227;  Carnney  v.  Newberry,  21  111.  203. 

No  man  can  rescind  a  contract,  even  when  he  has  the 
power  to  do  so,  unless  he  rescinds  the  contract,  as  a  general 
rule,  in  toto,  placing  all  parties  in  statu  quo,  on  the  same  safe 
footing  that  each  had  and  enjoyed  before  the  contract.  Cun- 
ningham v.  Fithian,  2  Gilm.  650 ;  Buchenan  v.  Homey,  12 
111.  336  ;  Jennings  v.  Gage,  13  111.  610  ;  Smith  v.  Doty,  24 
111.  165;  Anderson  v.  White,  27  111.  63;  By  an  v.  Brant,  42 
111.  78. 

But  in  this  case,  time  was  not  made  the  essence  of  the  con- 
tract ;  and  in  that  case,  he  could  not,  of  his  own  mere  motion, 
rescind.  Equity  would  do  it  for  him.  Compensation,  and 
not  rescission,  is  the  rule  in  this  case.  2  Parsons  on  Contracts, 
541,  545,  with  authorities  and  notes ;  Selby  v.  Hutchinson,  4 
Gilm.  319  ;  Dogget  v.  Brown,  28  111.  493  ;  Ryan  v.  Brant, 
42  111.  78. 

Messrs.  Cullom,  Zane  &  Marcy,  for  the  appellee. 

The  most  that  could  be  implied  by  the  contract,  was  a  per- 
mission to  enter,  while  the  conditions  were  maturing,  as  a 
14 — 53rd  III. 
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tenant  at  will,  and  occupy  as  such.  And,  not  having  com- 
plied with  the  terms  of  the  contract,  the  defendant  was  at  lib- 
erty to  treat  the  contract  as  rescinded,  and  regain  the  posses- 
sion by  an  action  of  ejectment,  or  an  action  for  the  wrongful 
detention  of  the  property,  as  in  this  case.  Dean  v.  Comstock, 
32  111.  180  ;  Prentice  v.  Wilson  et  al.  14  HI.  93  ;  Whiteside  v. 
Jackson,  1  Wend.  418 ;  Baker  v.  Tessel,  16  Ohio,  485. 

In  equity,  compensation  is  the  rule ;  time  is  not,  unless 
made  so.  Otherwise  at  law ;  and  this  being  such  a  proceed- 
ing, the  plaintiff  has  no  rights.     He  has  lost  all,  at  law. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

In  February,  1868,  appellee  sold  appellant  a  tract  of  land 
in  Sangamon  county,  for  the  sum  of  twenty-four  hundred  dol- 
lars, of  which  five  hundred  dollars  were  paid  in  hand,  and  two 
notes,  executed  by  the  vendee,  of  nine  hundred  and  fifty  dol- 
lars each,  one  payable  one  year  after  date,  and  the  other  pay- 
able two  years  after  date,  with  interest  at  ten  per  cent,  payable 
annually.  The  vendor  gave  a  bond  for  a  deed,  the  condition 
of  which  was  the  usual  condition  in  such  sales,  that  if  the 
vendee  should  pay  the  notes  and  interest  when  due,  according 
to  their  tenor  and  effect,  the  vendor  would  make  him  a  deed 
to  the  land.  Under  this  contract  the  vendee  went  into  pos- 
session, and  after  the  expiration  of  one  year,  the  vendor 
demanded  payment  of  the  amount  due,  being  the  principal 
and  interest  of  the  note  first  due,  and  the  interest  on  the  note 
due  in  two  years.  Payment  being  refused,  the  vendor 
demanded  possession  of  the  premises,  and  that  being  refused, 
he  brought  his  action  of  forcible  entry  and  detainer  against 
the  vendee,  and  the  only  question  made  is,  is  the  action  main- 
tainable? 

It  was  to  meet  and  provide  for  precisely  such  a  case  as  this, 
that  the  act  to  amend  the  statute  in  relation  to  forcible  entry 
and  detainer,  and  landlord  and  tenant,  was  passed  by  the 
legislature  in  1861. 


1870.]  "Wilburn  v.  Haixes.  211 

Opinion  of  the  Court. 

The  first  section  of  that  act  declares,  that  chapter 
forty-three,  of  the  revised  statutes  of  1845,  shall  be  exten- 
ded to  all  cases  between  vendor  and  vendee,  where  the 
latter  has  obtained  the  possession  of  land  under  a  contract, 
by  parol  or  in  writing,  and  before  obtaining  a  deed  of  convey- 
ance of  the  same,  fails  or  refuses  to  comply  with  such  con- 
tract.    Sess.  Laws  1861,  p.  176,  sec.  1. 

This  act,  we  said  in  Jackson  v.  Warren,  32  111.  339,  was  a 
remedial  act,  and  should  receive  a  liberal  construction.  But 
here  there  is  no  necessity  for  construction.  The  act,  by  its 
terms,  provides  for  this  very  case.  The  defendant  has  failed 
to  comply  with  the  contract,  and  holding  over  after  a  demand 
made  of  the  possession,  was  wrongful.  Such  possession  as  the 
vendee  had,  was  a  mere  permission  by  the  vendor  that  he 
should  enjoy  the  premises  while  the  contract  was  maturing. 

The  argument  of  appellant,  that  the  vendor  must  put  the 
vendee  in  statu  quo  before  he  can  resort  to  this  remedy,  is 
based  on  the  idea  that  these  proceedings  amount  to  a  res- 
cission of  the  contract.  This  is  not  so.  The  vendee  can  as  well 
enforce  the  contract  when  out  of  possession,  as  when  in  ;  and 
if  there  are  any  equitable  circumstances  in  his  favor  to  influ- 
ence the  judgment  of  a  court  of  chancery,  he  may  obtain  a 
decree  for  a  specific  performance. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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Syllabus.     Brief  for  the  appellant. 

John  L.  Pfau 

v. 

Patrick  Reynolds. 


1.  Highways — liability  of  individuals  respecting  their  safe  condition. 
Where  a  person,  in  preparing  to  build  a  house  in  a  city,  extended  his  cellar 
across  the  sidewalk,  without  procuring  a  license  so  to  do,  he  was  held  liable 
for  all  damages  arising  from  such  unauthorized  excavation  in  the  sidewalk, 
the  party  receiving  injury  thereby  having  exercised  reasonable  care  for  his 
own  safety.  In  such  case,  the  only  question  is,  whether  the  party  injured 
exercised  reasonable  care  and  diligence,  without  reference  to  the  question 
whether  the  excavation  was  well  guarded  or  not. 

2.  Even  the  license  of  the  city  would  not  authorize  an  individual  to 
make  an  excavation  in  a  public  street,  and  leave  it  insufficiently  guarded ; 
but  where  the  excavation  is  made  without  license,  it  matters  not,  as  respects 
the  liability  of  the  individual,  how  well  he  had  guarded  it. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Jackson  Grimshaw  and  Mr.  Edward  Tates,  for  the 
appellant. 

A  party  seeking  to  recover  damages  for  a  loss  which  has 
been  caused  by  negligence  or  misconduct,  must  show  that  his 
own  negligence  or  misconduct  ha6  not  concurred  or  contri- 
buted in  producing  the  injury.  Aurora  Branch  R.  R.  Co.  v. 
Grimes,  13  111.  585;  Chicago  <&  Rock  Island  R.  R.  Co.  v. 
Still,  19  ib.  499 ;  Dyer  v.  Talcott,  16  ib.  300 ;  C.  B.  &  Q.  R. 
R.  Co.  v.  Dewey,  26  ib.  255 ;  same  v.  Hazzard,  ib.  373. 

A  party  suing  for  negligence,  must  be  without  fault. 
Williams  v.  Holland,  6  Carr.  &  Payne,  261 ;  Pluckwell  v. 
Wilson,  5  ib.  375 ;  Rathbun  v.  Payne,  19  Wend.  399 ; 
Brown  v.  Maxwell,  6  Hill,  593. 
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Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Where  the  negligence  of  the  plaintiff  was  slight,  compared 
with  the  gross  negligence  of  the  defendant,  a  recovery  may 
be  had.     Chicago  dk  Alton  E.  R.  Co.  v.  Greener,  46  111.  74. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Reynolds  against  Pfau,  to 
recover  damages  for  injuries  received  in  consequence  of  falling 
into  an  excavation  made  by  Pfau  in  a  sidewalk  in  the  city  of 
Quincy.  Pfau  was  preparing  to  build  a  house,  and  in  digging 
his  cellar,  extended  it,  without  procuring  the  authority  of  the 
city,  across  the  sidewalk.  To  prevent  persons  from  falling 
into  the  the  excavation,  he  built  a  fence  across  the  sidewalk 
on  each  side  of  the  hole,  but  left  the  front,  along  the  gutter, 
unguarded,  except  by  an  embankment  of  earth  about  eighteen 
inches  high,  along  the  top,  or  by  the  side  of  which,  passen- 
gers were  accustomed  to  pass.  The  appellee,  passing  along 
the  street  at  night,  encountered  the  fence,  and,  turning  round 
the  end  of  that,  where  it  crossed  the  sidewalk,  fell  into  the 
excavation  and  was  seriously  injured.  For  this  the  jury 
allowed  him  damages,  which  are  not  objected  to  as  excessive, 
and  the  defendant  appealed. 

No  complaint  is  made  by  counsel,  of  the  action  of  the  court 
in  either  giving  or  refusing  instructions.  It  is  suggested 
that  the  court  erred  in  not  permitting  certain  questions  to  be 
answered  by  one  of  the  witnesses,  but  they  were  questions 
which  merely  called  for  the  opinion  of  the  witness  as  to 
whether  the  defendant  had  exercised  reasonable  care,  and 
were  properly  excluded.  The  only  question  in  the  case  is, 
whether  the  plaintiff  himself  exercised  reasonable  care  and 
diligence.  As  the  defendant  made  an  excavation  in  the  street 
without  the  authority  of  the  city,  he  must  be  held  responsible 
for  all  damages  arising  therefrom,  if  the. party  injured  has 
exercised   reasonable  care  for  his  own  safety.     We  do  not 
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mean  by  tins  that  even  the  license  of  the  city  could  authorize 
the  plaintiff  to  make  an  excavation  in  a  public  street,  and 
leave  it  insufficiently  guarded,  but  in  this  case,  as  the  excava- 
tion was  made  without  license,  it  is  not  necessary  to  consider 
how  well  the  defendant  had  guarded  it.  Whether  well  or  ill 
guarded,  if  a  passenger  fell  into  it  while  exercising  reasonable 
care,  he  would  be  entitled  to  recover. 

This  question  in  this  case  was  for  the  determination  of  the 
jury,  and  they  have  decided  it.  The  inquiry  was,  whether 
the  plaintiff  showed  a  want  of  proper  care  and  prudence  in 
keeping  to  the  fence  as  he  turned  round  its  end,  and  thus 
falling  into  the  cellar,  instead  of  inferring,  from  the  presence 
of  the  fence,  that  a  cellar  was  being  dug,  and  keeping  well 
out  in  the  street  until  he  should  pass  it.  This  is  a  question 
about  which  reasonable  men  may  differ,  but  it  is  not  a  ques- 
tion of  law,  and  an  intelligent  jury  are  as  competent  to  decide 
it  as  the  court.  To  them  the  law  has  entrusted  its  decision, 
and  we  can  find  no  grounds  in  this  record  to  justify  us  in 
setting  aside  their  finding.  "While  we  may  have  some  mis- 
givings as  to  its  correctness,  we  are  not  able  to  say  their 
verdict  was  clearly  wrong,  and,  under  the  settled  rules  of 
the  court,  we  cannot,  in  such  cases,  set  it  aside  as  unsupported 
by  the  evidence. 

Judgment  affirmed. 


Edwin  F.  Babcock 

v. 

James  McCamant  et  al. 


1.  Injunction— -judgment  improperly  changed.  Where  a  judgment  was 
obtained  and  execution  issued,  and  was  levied  on  property  sufficient  to  sat- 
isfy the  debt,  but  was  returned  by  order  of  the  plaintiff,  and  subsequently 
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the  record  was  fraudulently  changed  and  the  amount  of  the  judgment 
increased,  without  consent  of  the  judgment  debtor,  and  a  second  execution 
issued  thereon :  Held,  a  court  of  equity  had  jurisdiction  to  interpose  by 
injunction,  to  prevent  its  collection,  and  relieve  against  the  fraud. 

2.  But  had  the  only  relief  sought  been  to  quash  the  execution  and  set 
aside  the  levy,  the  remedy  would  have  been  by  motion,  when  an  order 
could  have  been  obtained  by  applying  to  the  judge  at  chambers,  staying 
the  proceedings  until  the  hearing  of  the  motion.  But  the  relief  sought, 
going  to  the  judgment  itself,  and  to  relieve  against  a  fraud,  the  remedy  could 
be  pursued  in  chancery. 

3.  Jurisdiction  in  chancery — remedy  at  law,  by  statute.  Even  though 
a  court  of  law  may  have  the  power,  under  the  statute,  to  correct  a  judg- 
ment which  has  been  fraudulently  changed  by  increasing  the  amount  for 
which  it  was  rendered,  it  not  being  clear,  however,  that  such  power  exists, 
still  that  would  not  oust  a  court  of  equity  of  its  jurisdiction.  Fraud  is  a 
matter  of  chancery  jurisdiction,  and  that  court  would  not  lose  it  merely  by 
the  statute  conferring  a  similar  jurisdiction  upon  courts  of  law. 

4.  Execution — prior  levy  pending.  A  levy  upon  property  is  only  prima 
facie  evidence  of  a  satisfaction  of  the  judgment,  yet,  while  a  prior  levy 
remains  undisposed  of,  it  is  irregular  to  issue  an  ordinary  ji.fa.  The  pro- 
cess should  be  a  venditioni  exponas,  with  a  fi.  fa.  clause  if  desired. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county  ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Snyder  &  Dill,  and  Mr.  John  Hinchcliffe,  for 
the  appellant. 

Messrs.  Kase  &  Wilderman,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  by  appellant,  in  the  St.  Clair 
circuit  court,  against  appellees.  It  alleges  that  on  the  twenty- 
ninth  day  of  October,  1868,  James  McCamant  obtained  a  judg- 
ment in  the  circuit  court  of  St.  Clair  county,  against  appel- 
lant, for  the  sum  of  $179.54  and  costs  of  suit;  that  execution 
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was  issued  thereon,  and  levied  upon  about  85,000  growing 
fruit  trees,  worth  $8000 ;  that  Stookey,  as  sheriff  of  the  county, 
advertised  the  same  for  sale;  that  on  the  fourteenth  day  of 
April,  1869,  and  after  the  day  of  sale,  the  execution  was 
returned  by  order  of  McCamant,  and  so  endorsed ;  that  since 
the  fourteenth  day  of  April,  1869,  the  amount  of  the  judgment 
was  changed  and  raised  on  the  records  of  the  court  to  the  sum 
of  $271.84,  all  of  which  was  done  without  any  notice  to  appel- 
lant, or  to  any  person  on  his  behalf,  and  without  leave  of  the 
court,  and  after  the  case  was  disposed  of  and  had  passed  from 
the  docket,  and  the  case  was  not  re-docketed  at  the  March 
term,  1869,  and  the  change  was  made  without  the  consent  of 
appellant. 

That  afterward,  an  execution  was  issued  on  the  judgment 
thus  altered,  for  $271.84,  and  $91.35  costs,  and  that  $75  of  the 
cost  bill  was  charged  by  the  sheriff  for  watching  the  growing 
fruit  trees,  levied  upon  under  the  former  execution ;  that  on 
the  fourteenth  day  of  June,  1869,  the  last  execution  was  lev- 
ied upon  about  10,000  growing  fruit  trees,  worth  $2000,  which 
were  advertised  for  sale  by  Stookey,  on  the  thirtieth  of  June, 
1869 ;  that  appellant  owns  the  nursery  of  which  the  trees  lev- 
ied on  form  a  part.  The  bill  prays  that  on  a  final  hearing, 
the  said  judgment,  execution,  levy  and  sale  be  perpetually 
stayed,  and  McCamant  be  enjoined  from  enforcing  them. 

To  this  bill  appellees  filed  a  demurrer,  which  was  sustained 
by  the  court,  and  the  bill  was  dismissed,  and  from  that  decree 
complainant  appealed  and  brings  the  record  to  this  court,  and 
assigns  for  error  the  sustaining  of  the  demurrer,  and  the  dis- 
missal of  the  bill. 

The  dismissal  of  this  bill  must  have  been  because  the  court 
below  doubted  the  jurisdiction  of  a  court  of  equity  to  afford 
relief.  The  demurrer  admits  that  the  alteration  of  the  judg- 
ment was  made  without  the  consent  of  appellant,  to  the  extent 
of  $92.30.  If  this  was  done  in  vacation,  without  authority  or 
consent,  it  amounted  to  a  forgery,  and  even  if  done  with  the 
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consent  of  appellant,  in  vacation,  it  would  be  void,  and  an  unau- 
thorized tampering  with  the  records  of  the  court.  It  is  only 
in  term  time,  and  under  order  of  the  judge,  that  such  changes 
can  be  lawfully  made.  The  rights  of  all  persons  may  greatly 
depend  upon  the  inviolable  security  of  the  public  records  against 
such  forgeries.  The  clerk  has  no  more  right  to  alter  the  record 
of  a  judgment  in  vacation,  or  in  term  time,  without  the  direction 
of  the  court,  than  any  other  person  ;  and  if  he  should  do  so, 
he  would  be  as  criminal  as  if  another  person  had  committed 
the  forgery. 

Has  equity  jurisdiction  to  grant  the  relief  sought  by  this 
bill  ?  Fraud  is  one  of  the  heads  of  original  and  undoubted 
equity  jurisdiction;  and  to  alter  and  change  the  record  of  a 
judgment,  by  increasing  the  sum  for  which  it  was  rendered, 
without  authority  or  consent,  is  a  gross  and  palpable  fraud, 
although  it  may  also  be  a  crime.  In  the  case  of  McJilton  v. 
Love,  13  111.  486,  it  was  held,  that  where  a  judgment  had  been 
recovered  in  one  of  the  courts  of  this  State,  on  the  transcript 
of  the  record  of  a  judgment  in  another  State,  and  the  latter 
named  judgment  was  subsequently  reversed,  equity  would 
interpose  to  enjoin  the  collection  of  the  judgment  in  this  State. 
It  has  long  been  the  practice,  in  equity,  to  enjoin  the  collection 
of  a  judgment  that  has  been  paid,  satisfied,  or  it  has  otherwise 
become  inequitable  to  enforce ;  and  our  statute  has  recognized 
the  right  to  enjoin  judgments.  But  it  is  urged  that  the* 
remedy  was  complete  under  the  statute,  by  applying  to  the 
circuit  judge  at  chambers,  to  order  a  stay  of  proceedings  under 
the  execution,  until  a  motion  to  quash  the  execution  and  levy 
could  be  heard  at  the  next  term.  This  may  be  true  of  the 
execution  and  the  levy,  but  it  is  not  clear  that  the  circuit  court 
could  correct  the  judgment  on  a  motion.  But  even  if  it  could, 
it  is  more  satisfactory  and  complete  to  grant  the  relief  in 
equity.  The  facts  alleged  and  admitted  by  the  demurrer, 
show  gross  fraud,  and  fraud  is  a  matter  of  equity  jurisdiction, 
and  that  court  did  not  lose  it  by  the  statute  conferring  similar 
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jurisdiction  upon  the  courts  of  law.  If,  then,  under  the  stat- 
ute, or  the  inherent  power  of  a  court  of  law  to  control  its  pro- 
cess and  records,  that  court  could  correct  the  judgment,  still  it 
would  not  deprive  equity  of  jurisdiction.  Had  the  only  relief 
sought  been  to  quash  the  execution  and  set  aside  the  levy,  the 
proper  course  would  have  been  to  apply  to  the  judge  at  cham- 
bers and  obtained  an  order  staying  further  proceedings  until 
the  hearing  of  the  motion  ;  but  the  relief  sought  goes  to  the 
judgment  itself,  and  to  relieve  against  a  fraud. 

The  levy  upon  property  is  only  prima  facie  evidence  of  a 
satisfaction ;  and  while  the  prior  levy  remained  undisposed  of 
it  was  irregular  to  issue  an  ordinary  fi.  fa.  The  process  should 
have  been  a  venditioni  exponas,  with  a  fi.fa.  clause  if  desired. 
The  officer,  then,  would,  in  obedience  to  the  writ,  have  sold 
the  property  levied  on  under  the  first  execution,  and  if  it  proved 
insufficient,  then  he  would,  as  required  by  the  writ,  have 
seized  and  sold  other  property  sufficient  to  satisfy  the  judg- 
ment. 

The  charge  of  seventy-five  dollars  by  the  sheriff  for  guard- 
ing trees  standing  and  growing  in  a  nursery,  seems,  unex- 
plained, to  be  exorbitant  and  highly  oppressive,  but  that  will 
be  determined  by  the  evidence  on  the  hearing.  A  majority 
of  the  court  hold,  that  chancery  had  jurisdiction  to  hear  the 
case,  and  that  the  court  below  erred  in  sustaining  the  demur- 
rer and  dismissing  the  bill,  and  the  decree  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Jesse  Adams 

v. 
James  Funk. 


1.  Remedy  at  law — as  between  partners.  Where  there  has  been  a  set- 
tlement between  partners,  concerning  their  partnership  affairs,  a  promise 
by  one  to  pay  the  other  partner  a  certain  sum,  is  binding  on  the  promisor, 
and  he  becomes  liable  therefor  in  an  action  at  law. 

2.  So,  where  upon  a  settlement  of  partnership  matters  between  two 
partners,  there  was  a  disputed  item  in  the  account,  which  one  of  the  part- 
ners alleged  was  an  amount  he  had  paid  to  a  third  person  for  the  other 
partner,  and  promised  to  pay  it  to  him  if  such  third  person  did  not,  and 
the  settlement  was  made  upon  that  basis,  the  disputed  item  being  charged 
to  the  partner  for  whom  it  was  claimed  to  have  been  paid:  Held,  that 
upon  it  being  ascertained  the  money  had  not  been  paid  to  such  third 
person,  the  partner  to  whom  the  amount  had  been  charged  in  the  settle- 
ment, could  recover  the  same  against  the  other  partner,  in  an  action  of 
assumpsit. 

3.  Partnership  —  whether  that  relation  exists.  By  an  arrangement 
between  certain  parties  one  was  to  furnish  money  and  the  other  was  to 
buy  cattle  with  it  for  market.  The  party  furnishing  the  money  was  to 
have  his  capital  returned,  with  five  per  cent  interest  thereon,  together  with 
one-half  the  profits  on  the  sale  of  the  cattle:  Held,  the  parties  to  this 
arrangement  were  not  partners,  as  the  one  furnishing  the  money  was 
exposed  to  no  hazard  of  loss. 

4.  Evidence — proof  of  facts,  not  belief.  In  an  action  by  one  partner 
against  his  co-partner,  to  recover  a  sum  of  money  which  was  charged  to 
the  plaintiff  on  a  settlement  of  their  partnership  matters,  on  the  claim  of 
the  defendant  that  he  had  paid  that  amount  to  one  Orendorff  for  the  plain- 
tiff, but  which,  as  the  plaintiff  alleged,  was  not  so  paid,  the  court  disallowed 
this  question,  put  to  the  plaintiff,  who  was  sworn  as  a  witness :  "  Do  you 
not  believe,  to-day,  that  Orendorff  had  the  two  thousand  dollars  ?  "  Held, 
the  question  was  properly  disallowed,  on  the  principle  that  the  witness 
should  have  been  required  to  state  the  facts,  not  his  belief. 

5.  Book  accounts— whether  admissible.  In  such  action,  a  book  of 
accounts  of  the  partnership,  kept  by  the  defendant,  in  which  the  item  in 
controversy  was  charged  to  the  plaintiff,  was  not  admissible  as  prima  facie 
evidence  that  the  plaintiff  had  received  the  money,  it  not  appearing  but  it 
was  the  private  book  of  the  defendant,  to  which  the  plaintiff  did  not  have 
access,  and  being  unaccompanied  by  proof  that  it  was  fairly  kept,  and  that 
others  had  settled  by  it. 
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Brief  for  the  appellant. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  W.  H.  Hanna,  for  the  appellant. 

» 

There  is  no  rule  of  law  better  settled  than  that  partners 
can  not  sue  each  other  at  law  for  any  matter  relating  to  the 
partnership  concerns,  unless  there  has  been  a  final  settlement 
between  them,  a  balance  ascertained,  and  an  express  promise 
to  pay  it.  Davenport  v.  Gear,  2  Scam.  495 ;  Frink  et  al.  v. 
Ryan,  3  ib.  323 ;   Chadsey  v.  Harrison,  11  111.  156. 

In  this  case,  the  matters  settled  were  the  partnership  mat- 
ters of  plaintiff  and  defendant  and  Cragin  &  Co.  Cragin  & 
Co.  did  not  concur  in  the  settlement,  and  it,  therefore,  could 
not  be  a  final  settlement.  Chadsey  v.  Harrison,  11  111.  156. 
There  can  be  no  pretense  that  the  settlement  testified  to 
between  the  parties  was  a  final  settlement,  because,  by  the 
express  terms  of  the  settlement,  the  very  item  in  dispute  was 
left  unsettled.  There  was  not  an  express  promise  to  pay  that 
item,  but  a  conditional  promise. 

There  is,  in  fact,  no  real  difference  between  this  case  and 
the  case  of  a  settlement  between  partners,  in  which  they  agree 
to  rectify  all  errors,  and  I  think  the  law  in  such  a  case  is,  that 
in  order  to  rectify  any  error  or  fraud  in  the  settlement,  the 
only  remedy  is  by  bill  in  equity,  and  not  by  action  at  law. 
Frink  et  al.  v.  Ryan,  3  Scam.  323. 

Messrs.  Tipton  &  Benjamin,  also  for  the  appellant. 

Mr.  James  S.  Ewing,  Mr.  Hudson  Burk,  and  Mr.  L.  Wel- 
don,  for  the  appellee. 
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Opinion  of  the  Court. 
Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  McLean 
circuit  court  by  James  Funk  against  Jesse  Adams,  declaring 
on  the  common  counts  only. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
of  a  set-off.  There  was  a  verdict  and  judgment  for  the 
plaintiff  to  reverse  which  the  defendant  appeals  to  this  court. 

The  ground  of  objection  to  the  recovery,  most  zealously 
pressed  by  appellant,  is,  that  these  parties  were  partners,  and 
unless  there  has  been  a  final  settlement  between  them,  and  a 
balance  ascertained,  accompanied  by  an  express  promise  to 
pay  it,  an  action  of  assumpsit  will  not  lie. 

It  appears,  in  1864,  an  arrangement  existed  between 
Cragin  &  Co.,  of  Chicago,  and  the  parties  to  this  suit,  by 
which  Cragin  &  Co.  were  to  furnish  money,  and  Funk  and 
Adams  were  to  buy  cattle  with  it  for  the  Chicago  market. 
Cragin  &  Co.  were  to  be  returned  their  capital,  with  five  per 
cent  interest  thereon,  together  with  one-half  the  profits  on  the 
sale  of  the  cattle.  This  arrangement  existed  up  to  September 
of  that  year,  when  Cragin  &  Co.  were  repaid  their  advances, 
their  five  per  cent,  and  their  share  of  the  profits.  Adams  and 
Funk,  for  their  labor  and  services  in  buying  the  cattle,  taking 
them  to  market,  and  selling  them,  were  to  retain,  as  compen- 
sation therefor,  the  other  half  of  the  profits.  The  settlement 
was  made  by  Adams  with  Cragin  &  Co.,  in  the  fall  of  1864, 
and  they  do  not  appear  to  have  any  interest  whatever  in  this 
matter  of  controversy. 

So  far  as  these  parties  to  this  record  are  concerned,  they 
had  no  settlement  of  their  matters  involved  in  this  arrange- 
ment, until  about  March,  1867,  when  Funk  filed  a  bill  in 
chancery  in  the  McLean  circuit  court,  against  Adams,  claim- 
ing from  him  some  twelve  hundred  dollars  or  more,  growing 
out  of  this  transaction.  An  agreement  was  made  at  this 
March  term  to  arbitrate  the  suit,  but  was  not  carried  out,  for 
the  reason  that  the  parties  settled  themselves. 
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In  their  efforts  at  settlement,  Adams  produced  a  book,  in 
which  he  said  he  kept  the  accounts  between  himself,  Funk  and 
Cragin  &  Co.,  and  in  it  was  an  item  of  two  thousand  dollars 
charged  against  Funk,  under  no  date.  An  explanation  being 
demanded  of  Adams,  he  said  it  was  money  he  had  paid  for 
Funk  to  one  Orendorff,  and  then  promised  Funk,  if  Orendorff 
did  not  pay  the  two  thousand  dollars  to  him,  he,  Adams, 
would. 

This  assurance  satisfied  Funk,  and  they  made  a  final  settle- 
ment, he,  Funk,  being  charged  with  this  two  thousand 
dollars,  and  a  balance  being  shown  against  him,  which 
Adams  agreed  was  five  hundred  dollars,  Funk  gave  his 
note  for  that  amount,  which  he  subsequently  paid.  It  was  a 
part  of  this  settlement  that  Funk  should  dismiss  his  bill  in 
chancery,  which  he  did. 

We  pause  right  here  to  remark,  if  a  partnership  existed 
between  these  parties,  at  this  time  there  was  a  settlement  and 
adjustment  of  it,  on  the  basis  that  Adams  had  paid  to  Oren- 
dorff, for  Funk,  two  thousand  dollars,  which  made  him  the 
debtor  of  Adams  in  the  sum  of  five  hundred  dollars,  and 
which  he  has  paid. 

There  is  abundant  proof  in  the  record  to  establish  the  fact 
that  Adams  never  paid  to  Orendorff,  for  Funk,  this  two 
thousand  dollars,  as  claimed,  and  the  question  arises,  and  it 
is  the  only  question,  can  it  be  recovered  of  Adams  in  this 
action  ?  This  was  the  foundation  of  the  plaintiff's  claim,  the 
only  ground  of  his  action,  and  it  seems  strange  any  doubt 
should  be  created  about  his  right  to  recover  it  back.  The 
promise  made  by  Adams  to  pay  this  money  to  Funk,  in 
case  Orendorff  refused  to  pay  it,  was,  under  the  circum- 
stances, a  valid  promise  in  law,  the  parties  being  engaged  in 
settling  their  accounts,  and  this  a  disputed  item.  On  the 
allowance  of  it  by  Funk,  moved  thereto  by  the  false  pretense 
of  Adams,  it  became  money  in  Adams'  hands  for  the  use  of 
Funk,  and  for  which  he  could  maintain  an  action  for  money 
had  and  received.     It  was  money  which  Adams,  ex  equo  et 
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bono,  ought  not  to  retain.  On  every  principle  of  law,  if  there 
was  a  partnership  between  these  parties  and  a  settlement  of 
it,  a  promise  to  pay  one  partner  a  certain  sum,  is  binding  on 
the  promisor,  and  he  becomes  liable  therefor  in  an  action 
at  law. 

It  is  urged,  as  a  further  objection,  that  the  proceedings 
should  be  in  chancery,  in  which  Cragin  &  Co.  should  be 
parties.  It  is  a  sufficient  answer  to  say  that,  as  among  these 
parties  no  partnership  existed,  Cragin  &  Co.  being  exposed 
to  no  hazard  of  loss  Not  being  sharers  in  the  losses,  they 
were  not  partners,  and  if  they  were,  all  the  matters  pertain- 
ing to  that  partnership  had  been  settled  up  by  Adams  in  the 
fall  of  1864.  Cragin  &  Co.  had  no  earthly  interest  in  these 
matters  of  difference  between  these  parties. 

Appellant  makes  an  objection,  that  the  court  disallowed 
this  question,  put  to  the  plaintiff,  who  was  sworn  as  a  wit- 
ness :  "  Do  you  not  believe,  to-day,  that  Orendorff  had  the 
two  thousand  dollars  ?" 

This  question  was  properly  disallowed,  on  the  principle, 
that  witnesses,  except  in  certain  well  understood  cases,  of 
which  this  is  not  one,  are  required  to  speak  to  facts,  and  not 
to  their  belief. 

Objections  are  also  made  to  the  instructions  of  the  plain- 
tiff. We  see  no  objection  to  them.  They  all  proceed  on  the 
theory  on  which  the  case  was  submitted  to  the  jury. 

The  instructions  asked  by  the  defendant,  for  the  most  part, 
proceed  on  the  theory  that  the  remedy  of  the  plaintiff  was  in 
chancery,  and  as  it  was  not,  they  were  correctly  refused. 

Appellant  complains  specially  that  his  fifth  instruction  was 
not  given.     It  was  this : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
and  defendant  were  in  partnership,  and  that,  during  the  pro- 
gress of  the  business,  the  defendant  kept  a  book  of  accounts 
of  the  partnership,  and  that  said  book  is  lost,  and  that  in 
8aid  book  the  plaintiff  is  charged  with  two  thousand  dollars 
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by  cash,  this  is  prima  facie  evidence  that  the  plaintiff  actually 
got  the  money;  and  if  the  jury  believe,  from  the  evidence, 
that  he  did  get  the  money,  then  they  will  find  for  the  defend- 
ant." 

This  instruction  was  properly  refused,  for  the  reason  there 
was  no  evidence  this  was  a  partnership  book,  but  the  private 
book  of  Adams,  alone,  to  which  Funk  had  no  right  of  access  or 
of  inspection,  and  on  such  a  book,  unaccompanied  by  proof 
that  it  was  fairly  kept,  and  other  parties  had  settled  by  it,  a 
charge  for  a  large  sum  of  money  appears,  the  charge  itself 
would  not  be  prima  facie  evidence  of  its  correctness,  or  that 
the  person  charged  actually  got  the  money.  It  would  be  a 
very  dangerous  rule  to  say  that  a  charge  appearing  on  one 
person's  private  account  book  against  another,  is  prima  facie 
evidence  that  the  party  charged  received  the  money. 

On  a  careful  examination  of  this  record,  we  see  no  error  in 
it  sufficient  to  reverse  the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Almira  E.  Goltra  et  al. 
v 

The  People  of  the  State  of  Illinois,  for  the  use  of 
Rachael  E.  Goltra  et  al. 


Administration  of  estates — what  are  assets — liability  of  sureties  on 
administrator'' s  bond.  Money  paid  to  an  administrator  by  a  railroad  com- 
pany, upon  whose  road  the  intestate  was  killed,  being  paid  as  compensation 
therefor,  is  assets  in  the  hands  of  the  administrator,  which  he  is  bound  to 
administer,  under  the  statute  on  that  subject.  And  whether  the  money  is 
recovered  by  suit,  or  voluntarily  paid  under  the  statute,  as  in  this  case,  it 
is  as  much  assets  in  the  hands  of  the  administrator,  as  if  recovered  for  the 
benefit  of  creditors.  Being  assets,  the  sureties  on  the  administrator's  bond 
are  responsible  for  its  proper  distribution. 
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Brief  for  the  appellants. 


Appeal  from  the  Circuit  Court  of  Champaign  county  ;  the 
Hon.  A.  J.  Gallagher,  Judge,   presiding. 

The  opinion  states  the  case. 

Mr.  C.  B.  Smith,  for  the  appellants. 

Money  received  by  an  administrator  from  a  railroad  com- 
pany, upon  whose  road  the  intestate  was  killed,  being  paid  as 
compensation  therefor  under  the  statute,  is  not  assets  in  the 
hands  of  the  administrator,  for  the  proper  administration  of 
which  the  sureties  upon  his  bond  are  liable. 

In  the  case  of  The  City  of  Chicago  v.  Majors,  18  111.  349, 
this  question  came  directly  before  the  court,  as  to  whether 
money  received  for  causing  the  death  of  a  person  negligently, 
was  a  part  of  the  estate  of  the  deceased  or  not,  and  it  is  there 
decided  not  to  be  assets  in  the  hands  of  the  administrator,  for 
the  benefit  of  creditors,  and  it  is  held  to  be  no  part  of  his 
estate. 

As  to  what  are  assets  in  the  hands  of  an  administrator,  and 
with  which  he  may  be  charged,  is  given  by  Williams  on  Execu- 
tors, Yol.  2,  p.  1408,  in  the  following  language,  viz : 

"All  those  goods  and  chattels,  actions  and  commodities 
which  were  of  the  deceased,  in  right  of  action  or  possession  as 
his  own,  and  so  continue  to  the  time  of  his  death,  and  which, 
after  his  death,  the  executor  or  administrator  doth  get  into  his 
hands,  as  duly  belonging  to  him  in  right  of  his  executorship 
or  administratorship,  and  all  such  things  as  do  come  to  the 
executor  or  administrator,  in  lieu  or  by  reason  of  that  and 
nothing  else,  shall  be  said  to  be  assets  in  the  hands  of  the 
executor  or  administrator,  to  make  him  chargeable  to  a  credi- 
tor or  legatee." 

Mr.  A.  E.  Harmon,  for  the  appellees. 
15 — 53rd  III. 
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Opinion  of  the  Court. 
Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  husband  of  Almira  E.  Goltra  having  been  killed  on  the 
Illinois  Central  Eailroad,  the  company  paid  to  her,  as  admin- 
istratrix of  her  deceased  husband,  the  sum  of  $1400.  She 
refuses  to  account  to  his  children  for  any  portion  of  this 
money,  and  this  suit  is  brought  for  their  use,  against  her  and 
her  sureties,  to  recover  their  share  thereof.  Judgment  was 
rendered  in  the  circuit  court  for  $933.34,  being  two-thirds  of 
the  sum,  and  the  defendants  appealed.  They  deny  the  lia- 
bility of  the  sureties  on  the  bond,  on  the  ground  that  the 
money  was  not  assets  in  the  hands  of  the  administratrix. 

This  position  is  wholly  untenable.  It  is  true,  the  creditors 
of  the  estate  are  entitled  to  no  portion  of  this  fund,  and  it  is 
recoverable  only  for  the  benefit  of  the  widow  and  next  of  kin  ; 
but  when  the  sum  is  recovered  by  suit,  or  voluntarily  paid 
under  the  statute,  as  in  the  present  case,  it  is  as  much  assets 
in  the  hands  of  the  administrator,  as  if  recovered  for  the  bene- 
fit of  creditors.  The  statute  provides,  that  the  personal  repre- 
sentative of  the  deceased,  to- wit,  the  executor  or  administrator, 
shall  bring  the  suit,  and  how  he  shall  distribute  the  amount 
recovered.  When  he  has  collected  it,  he  holds  it  in  his  fidu- 
ciary capacity,  as  much  as  any  other  monies  of  the  estate,  and 
he  has  not  truly  administered  the  estate,  until  he  has  paid 
over  the  fund  to  the  proper  distributees.  His  sureties  under- 
take for  his  performance  of  this  part  of  the  duties  of  his  office, 
as  much  as  for  any  other.  The  sentence  quoted  by  counsel 
for  appellants,  from  Williams  on  Executors,  as  to  what  shall 
be  considered  assets,  has  reference  merely  to  the  common  law, 
to  which  a  claim  for  damages  of  this  character  was  unknown ; 
but  even  that  definition  would  make  this  fund  assets,  for  the 
definition  includes  in  that  term,  not  only  all  the  goods  and 
chattels,  actions  and  commodities,  which  were  of  the  deceased 
at  the  time  of  his  death,  and  which  the  administrator  doth  get 
into  his  hands,  in  right  of  his  administration,  but  also  "  all 
such  tilings  as  do  come  to  the  executor  or  administrator,  in 
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lieu  or  by  reason  of  that."  The  defendant  in  this  case  received 
this  fund  solely  by  virtue  of  her  administration.  The  pretence 
that  it  was  given  to  her  as  a  personal  gratuity,  and  not  paid  to 
her  under  the  statute,  is  contradicted  by  the  evidence.  Having 
received  it  wholly  in  her  fiduciary  capacity  as  administratrix, 
she  must  administer  upon  it  in  the  manner  pointed  out  by  the 
statute,  and  her  sureties  are  responsible  if  she  fails  to  do  so. 
Some  objections  of  a  technical  character  are  raised,  but  the 
record  shows  that  a  default  against  the  defendants  was  set 
aside,  on  condition  they  should  plead  to  the  merits ;  and  the 
court,  after  striking  from  the  files  several  pleas  which  did  not 
go  to  the  merits,  heard  the  case  upon  the  evidence,  which  pre- 
sented only  the  question  we  have  been  considering,  and  deci- 
ded it  correctly. 

Judgment  affirmed. 


Charles  G.  Bartholomew  et  ux. 

v. 

St.  Louis,   Jacksonville  &  Chicago  Railroad  Co. 


1.  Baggage — when  liability  of  carrier  ceases  and  that  of  warehouseman 
attaches.  Where  the  baggage  of  a  passenger  is  placed  in  charge  of  the  car- 
rier, and  upon  arriving  at  his  place  of  destination  the  passenger  leaves  it  in 
charge  of  the  carrier,  the  duty  and  liability  of  the  carrier,  as  such,  will  not 
be  changed  to  that  of  warehouseman,  until  the  baggage  is  stored  in  a  safe 
and  secure  warehouse.  If  the  baggage  be  placed  in  an  insecure  room,  and 
is  stolen,  the  carrier  will  be  held  responsible  in  that  capacity,  not  as  ware- 
houseman. The  same  rule  applies,  in  this  regard,  to  the  carrying  of  bag- 
gage, as  in  case  of  ordinary  freight. 

2.  Burden  of  proof — in  such  cdse.  In  an  action  against  the  carrier  for 
the  loss  of  baggage  which  had  been  stolen  from  the  place  where  it  had  been 
deposited  by  the  carrier,  at  the  place  of  destination,  if  the  latter  seeks  to 
avoid  liability  as  a  carrier,  and  place  his  defense  on  the  ground  that  he  is 
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only  liable  as  warehouseman,  the  burden  of  proof  is  upon  him  to  show  the 
baggage  was  stored  in  a  safe  and  secure  warehouse. 

"Writ  of  Error  to  the  Circuit  Court  of  Jersey  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  GeorgeW.  Herdman,  Mr.  J.W.  English,  and  Mr.  E.  A. 
Pinero,  for  the  plaintiffs  in  error. 

Common  carriers  of  baggage  are  liable  for  all  losses,  not 
attributable  to  the  act  of  God  or  public  enemies.  Redfield  on 
Railways,  2nd  Ed.  p  232;  Powell  v.  Myers,  26  Wendell,  596  ; 
Hall  v.  Cheney,  36  N".  H.  Repts.  31. 

The  mere  arrival  of  the  baggage  at  its  place  of  destination, 
does  not  discharge  the  carrier's  responsibility  as  such.  Angell 
on  Carriers,  Sees.  114  and  320;  Redfield  on  Railways,  2nd 
Ed.  pp  253,  254;  Powell  v.  Myers,  26  Wendell,  591 ;  Story 
on  Bailments,  Sec.  604. 

The  record  does  not  show  any  arrangement  by  plaintiffs 
with  the  defendant's  station  agent  at  Delhi,  whereby  they 
were  to  keep  the  trunk  until  the  next  morning ;  but  even  if 
such  arrangement  were  established,  the  liability  of  the  defend- 
ant as  a  common  carrier,  would  not  thereby  be  affected  or 
changed.  Fenner  v.  The  Buffalo  <&  State  Line  P.  P.  Co.,  46 
Barb.  103 ;  Curtis  v.  The  Avon,  Genesee  dec.  P.  P.  Co.,  49  ib. 
148. 

Passengers  have  a  reasonable  time  after  the  arrival  of  their 
baggage  at  its  place  of  destination,  to  call  for  and  claim  it; 
and  during  such  reasonable  time,  the  liability  of  the  carrier, 
as  such,  continues,  and  he  is  responsible,  in  his  character  of 
carrier,  for  all  losses  occurring  within  such  reasonable  time, 
not  occasioned  by  act  of  God  or  public  enemies.  Redfield  on 
Railways,  2nd  Ed.  pp  253,  254  and  255 ;  Story  on  Bailments, 
Sec.  604 ;  Angell  on  Carriers,  Sees.  114,  320 ;  Powell  v.  Myers, 
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26  Wendell,  591  ;  Jones  v.  The  Norwich  and  New  York  Trans- 
portation Co.  50  Barb.  193 ;  Cole  v.  Goodwill,  19  Wendell, 
251;  riollister  v.  Nowlen,  ib.  234;  Cary  v.  Cleveland  <& 
Toledo  R.  R.  Co.,  29  Barb.  35 ;  Moses  v.  Boston  &  Maine 
Railway,  32  K  H.  R.  523 ;  Van  Horn  v.  Kermit,  4  E.  D. 
Smith's  N.  Y.  Repts.  453;  Wood  et  al.  v.  Crocker,  18  Wis. 
345  ;  Gilhooly  v.  7%e  iVW>  Fbr^  c&  Savannah  Steam  Naviga- 
tion Co.  1  Dal j,  K  Y.  R.  197. 

Reasonableness  of  time  is  a  question  for  the  jury  to  deter- 
mine, under  the  particular  circumstances  of  each  case.  Gil- 
hooly v.  The  New  York  c&  Savannah  Steam  Navigation  Co. 
ib.  197. 

In  the  case  of  Van  Horn  v.  Kermit,  4  E.  D.  Smith's  N.  Y. 
R.  454,  twenty-four  hours  was  held  a  reasonable  time  within 
which  to  call  for  baggage,  after  its  arrival,  and  the  liability  of 
the  carrier,  as  such,  continued  during  that  time. 

The  carrier's  liability,  as  such,  begins  from  the  delivery  of 
the  baggage  to  him,  at  his  depot  or  warehouse,  for  shipment, 
and  not  from  the  time  it  is  put  on  his  train,  or  boat,  and  we 
hold  that  it  does  not  terminate  the  moment  the  baggage,  for 
which  the  passenger  holds  the  carrier's  check,  is  put  off  the 
carrier's  vehicle.  Redfleld  on  Railways,  2nd  Ed.  pp  246,  247 ; 
The  Camdtn  and  Amboy  Railroad  and  Transportation  Co.  v. 
Btlknap,  21  Wendell,  354;  Moses  v.  Boston  &  Maine  R.  R. 
24  K  H.  R.  71. 

We  think  the  rule  announced  in  Richards  v.  M.  S.  dc  N.I. 
R.  R.  Co.,  20  111.  404,  Porter  v.  C.  &  R.  I.  R.  R.  Co.  20  111. 
407,  and  The  C.  &  A.  R.  R.  Co.  v.  Scott,  42  111.  132,  all  of 
which  arose  out  of  the  carriage  of  freights,  other  than  bag- 
gage, can  not  abridge  the  carrier's  liability  in  respect  to  the 
checked  baggage  of  passengers. 

Mr.  A.  W.  Church,  for  the  defendants  in  error. 

The  contract  with  the  plaintiff  having  been  complied  with, 
and  her  baggage  having  been  safely  carried  and  actually  deliv- 
ered to  her,  the  company's  liability  as  a  common  carrier  ceased. 
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and  when  the  station  master  afterwards  received  it  to  keep  for 
her  until  she  could  send  for  it,  the  company  assumed  thereby 
only  the  liability  of  a  gratuitous  bailee,  and  became  chargea- 
ble only  for  gross  negligence,  in  case  of  its  loss. 

This  court  has  repeatedly  decided  this  to  be  the  law  in  cases 
relating  to  loss  of  freight.  Richards  v.  M.  8.  <&  N.  1.  R.  R. 
Co.  20  111.  404 ;  Porter  v.  C.  &  R.  1.  R.  R.  Co.  20  111.  407 ; 
C.  &  A.  R.  R.  Co.  v.  Scott,  42  111.  132. 

It  seems  difficult  to  distinguish  between  the  case  of  freight 
and  that  of  baggage  ;  indeed,  the  reason  of  the  rule  would 
apply  more  strongly  to  the  case  where  baggage  has  been 
received  at  the  company's  depot.  The  custom  of  all  railroad 
companies  is  to  deliver  baggage  at  their  depot,  and  when  it 
has  carried  the  baggage  to  the  depot,  and  the  owner  is  there 
to  receive  it,  as  in  this  case,  the  duty  of  the  company  as  a  car- 
rier is  performed,  and  its  responsibility,  as  such,  ended. 

But  although  this  question  has  never  been  directly  raised  in 
this  State,  there  are  not  wanting  authorities  in  support  of  the 
position  in  other  States. 

Thus,  it  has  been  decided  in  Wisconsin  that  when  a  passen- 
ger, on  arriving  at  his  destination,  takes  his  baggage  into  his 
own  exclusive  possession  and  control,  but  afterwards,  for  his 
own  convenience,  hands  it  to  the  baggage  master  at  the  depot, 
to  be  kept  till  called  for,  the  company  is  not  liable  for  the  bag- 
gage as  a  common  carrier,  but  is  liable  only  for  gross  negli- 
gence, the  bailment  being  gratuitous.  Minor  v.  The  C.  db  JSf. 
W.  R.  R.  Co.  19  Wis.  40. 

And  so  in  New  York,  where  the  passenger  did  not  call  for  his 
trunk,  but  left  it  in  the  hands  of  the  company  over  night  with- 
out any  arrangement  with  them,  and  the  same  was  destroyed 
by  the  burning  of  the  depot  before  morning,  the  company 
were  held  not  liable.  Roth  v.  The  Buffalo  dec.  R  R.  Co.  34 
N".  Y.  548. 

And  in  Hathorne  v.  Ely,  28  N.  Y.  78,  it  is  held  that  an 
offer  to  deliver  goods  to  the  consignee  terminates  the  carrier's 
liability  as  such. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  Jennie  E.  Bar- 
tholomew, one  of  the  plaintiffs  in  error,  became  a  passenger 
on  the  road  of  defendants  in  error,  from  Alton  to  Delhi,  a  sta- 
tion on  the  road,  and  arrived,  with  her  baggage,  at  the  latter 
place.  Upon  her  arrival,  no  teams  or  means  being  at  hand  to 
carry  her  and  her  baggage  to  her  father's,  a  distance  of  three 
miles  in  the  country,  her  trunk  was  left  at  the  depot  until  it 
should  be  called  for  and  taken  away.  The  trunk  was  placed 
in  the  depot,  and  during  the  night  after  its  arrival,  the  station 
house  was  entered  by  burglars,  who  broke  open  her  trunk  and 
took  therefrom  several  articles  which  it  contained,  and  also 
stole  some  tickets  and  other  articles  from  the  company.  It 
appears  that  Mrs.  Bartholomew  arrived  at  the  depot  late  in 
the  evening,  which  rendered  it  inconvenient,  if  not  altogether 
impracticable,  to  send  for  and  get  her  trunk  from  the  depot 
before  the  next  morning.  On  these  facts  the  jury,  under  the 
instructions,  found  for  defendants  in  error. 

It  was  held,  in  the  cases  of  Richards  v.  The  Michigan 
Southern  <&  Northern  Indiana  It.  R.  Co.  20  111.  404,  and  Por- 
ter v.  The  Chicago  dk  Rock  Island  R.  R.  Co.  ib.  407,  that  when 
a  railroad  transports  goods  and  they  reach  their  destination, 
the  liability  of  the  company  ceases,  as  common  carriers,  when 
they  are  unloaded,  and  placed  safely  and  securely  in  their 
warehouse,  under  the  charge  of  competent  and  careful  ser- 
vants, ready  to  be  delivered,  and  the  liability  of  warehousemen 
for  hire  attaches.  In  the  Chicago  dc  Alton  R.  R.  Co.  v.  Scott, 
42  111.  132,  it  was  said,  that  to  change  the  relation  or  duty 
of  the  company,  from  that  of  a  common  carrier  to  that  of  a 
warehouseman,  the  warehouse  must  be  a  safe  and  secure  place, 
in  which  the  goods  are  stored. 

These  cases  all  related  to  freight  in  its  ordinary  sense,  as 
distinguished  from  baggage,  which  is  usually  taken  with,  and 
attends  persons  while  traveling.  But  no  difference  is  per- 
ceived between  baggage  given  in  charge  of  the  company,  and 
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ordinary  freight.  In  each  case  the  company  are  paid  to  trans- 
port the  property.  On  freight,  the  money  is  paid  directly  and 
6imply  for  its  transportation,  while  with  baggage,  the  price 
paid  for  its  transportation  is  included  in  the  charge  for  the 
ticket  the  owner  purchases  for  his  transportation.  In  each 
case  the  company  become  equally  liable  for  its  safe  carriage 
and  delivery,  and  are  under  the  same  responsibility  for  loss  or 
injury  it  may  sustain.  It  is  true,  the  two  different  kinds  of 
property  are  carried  on  different  trains,  but  that  can  not  mat- 
ter, as  their  liability  is  in  all  respects  the  same.  There  being 
no  difference  in  the  duty  or  liability  of  the  carrier  in  the 
two  cases,  they  should  be  governed  by  the  same  rules. 

When  defendants  in  error,  therefore,  transported  the  trunk 
to  Delhi,  to  relieve  themselves  from  the  liability  as  common 
carriers,  they  should  have  stored  the  trunk  in  a  safe  and 
secure  warehouse,  and  then  the  new  relation  of  a  warehouse- 
man would  have  attached.  But  the  burden  of  proof  is  upon  the 
common  carrier,  to  show  that  the  property  was  stored  in  a 
safe  and  secure  warehouse,  and  until  this  appears,  the  com- 
pany can  not  be  exonerated  from  the  liability  of  a  common 
carrier.  In  the  case  of  the  Chicago,  Rock  Island  &  Pacific 
Railroad  Co.  v.  Fairclough,  52  111.  106,  it  was  held,  that  where 
the  railroad  company  placed  baggage  in  a  room  of  their  depot, 
and  a  pane  of  glass  in  one  of  the  windows  of  the  room  which 
was  without  blinds,  was  only  held  in  its  place  by  tacks,  and 
burglars  removed  the  glass  and  made  an  entrance  through 
the  opening,  the  baggage  was  not  safely  stored,  and  the  com- 
pany were  liable.  In  the  case  at  bar,  for  aught  that  appears, 
the  depot  in  which  this  trunk  was  stored,  may  have  been 
entirely  insecure  against  the  entrance  of  burglars.  The  instruc- 
tions given  for  defendants  in  error  entirely  ignore  the  require- 
ment that  the  trunk  should  have  been  stored  in  a  safe  and 
secure  warehouse  to  exonerate  the  company,  and  in  this  they 
were  erroneous,  and  should  have  been  refused,  or  modified 
before  they  were  given.  The  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Edwakd  Williams  et  al. 

v. 

Dill  Wiggand  et  al. 


1.  Partition — who  entitled  thereto.  A  partition  of  lands,  among  several 
joint  owners,  will  not  be  made,  unless  those  by  whom  the  partition  is 
sought  have  a  legal  title  to  the  portions  claimed  by  them.  A  party  who 
has  a  mere  equitable  right  to  a  conveyance  of  an  undivided  interest,  is  not 
in  a  position  to  ask  a  partition. 

2.  Same— specific  performance  and  partition  in  tlie  same  suit.  A  party 
having  a  right  to  a  conveyance  for  an  undivided  interest  in  land,  may 
obtain  the  legal  title  under  a  decree  for  a  specific  performance,  on  a  bill 
filed  for  that  purpose,  and  which,  no  doubt,  might  also  contain  a  prayer  for 
partition,  in  case  a  specific  performance  should  be  decreed.  But  where  the 
sole  purpose  of  the  bill  is  for  partition,  it  can  not  be  allowed  merely  on 
proof  that  the  complainant  is  entitled  to  a  conveyance. 

3.  Heirs — when  not  bound  by  settlement  of  the  administrator.  A  party 
claiming  an  interest  in  land,  sought  partition  thereof  against  the  infant  heirs 
of  the  party  with  whom  he  had  the  transaction,  alleging  he  was  entitled  to 
a  certain  undivided  interest,  upon  his  performing  certain  conditions,  with 
respect  to  which  he  had  made  a  settlement  with  the  administrator  of  the 
estate:  Held,  the  infant  heirs,  not  having  been  parties  or  privies  in  any 
way  to  such  settlement,  were  not  bound  by  it,  and  it  could  not  be  evidence 
against  them  in  that  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below 
by  Wiggand  and  Hatch  against  the  infant  heirs  at  law  and 
the  administrators  of  Edward  Williams,  deceased,  for  the 
partition  of  certain  real  estate,  in  which  the  complainants 
claim  an  undivided  interest. 

It  appears,  from  the  allegations  in  the  bill,  that  the  com- 
plainants and  Edward  Williams,  in  1856,  entered  into  copart- 
nership for  the  purchase  of  certain  lands,  a  part  of  them 
being  those  mentioned  in  the  bill,  and  of  which  partition  is 
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sought ;  that,  by  the  terms  of  the  partnership,  the  complain- 
ants were  to  take  charge  of  the  lands,  and  Williams  to  furnish 
all  the  money  to  pay  for  them.  The  legal  title  to  all  the 
lands  purchased  was  taken  in  the  name  of  Williams,  and, 
upon  being  reimbursed  one-half  the  money  paid  upon  the 
purchase,  he  was  to  convey  an  undivided  half  interest  to  the 
complainants.  The  bill  alleges  that  Williams  died  without 
having  conveyed  to  complainants  their  interest  in  the  lands. 
It  is  further  alleged,  that  since  the  death  of  Williams,  a 
settlement  of  the  matters  of  the  partnership  concerning  these 
lands,  has  been  had  between  complainants  and  the  adminis- 
trators of  Williams,  in  the  orphan's  court,  in  Baltimore,  in 
the  State  of  Maryland,  by  the  terms  of  which  complainants 
were  to  pay  to  the  estate  a  certain  sum,  and  were  to  have  a 
deed  for  their  undivided  half  of  the  lands,  and  that  the 
money  has  all  been  paid.  ISTo  conveyance,  however,  has  ever 
been  made  to  complainants,  nor  were  the  heirs  at  law  parties 
or  privies  to  such  settlement. 

This  is  the  state  of  the  case,  substantially,  upon  which  the 
complainants  seek  a  partition  of  these  lands.  The  court 
below  decreed  a  partition,  as  prayed.  The  defendants  there- 
upon sued  out  this  writ  of  error. 

Messrs.  Lodge  &  Mc  Williams,  for  the  plaintiffs  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendants  in 
error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  circuit  court  of  Piatt 
county,  exhibited  by  Dill  Wiggand  and  Ira  W.  Hatch,  against 
Edward  Williams  and  John  F.  Williams,  infant  heirs  at  law 
of  Edward  Williams,  deceased,  who  died  intestate,  and  May- 
berry  Goheen  and  Susan  Williams,  his  administrators,  for  a 
partition  of  certain  lands  situate  in  Piatt  county. 
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The  complainants  claim  each  one  undivided  fourth  part 
of  the  lands,  under  a  verbal  agreement  with  the  deceased 
"Williams,  who,  it  appears,  purchased  and  paid  for  the  lands, 
receiving  deeds  therefor  in  his  own  name.  The  prayer  of  the 
bill  is  for  a  partition  of  these  lands,  and  a  decree  passed  as 
prayed. 

The  infant  defendants,  by  their  next  friend,  sued  out  this 
writ  of  error  to  reverse  the  decree,  and  the  administrators 
join  in  the  writ. 

Yery  many  errors  are  assigned,  which  need  not  be  noticed 
severally.  In  the  view  we  have  taken  of  the  case,  there  is  a 
radical  defect  in  the  proceedings,  which  must  reverse  the 
decree,  and  that  is  a  want  of  legal  title  in  complainants  to 
any  part  of  the  land  sought  to  be  partitioned. 

The  bill  sets  up  a  parol  agreement  with  the  deceased,  in 
his  lifetime,  to  convey  the  lands,  on  certain  terms  and  condi- 
tions, but  contains  no  prayer  for  a  specific  performance  of  the 
contract,  but  asks  the  court,  on  the  proof  of  such  a  parol 
agreement,  to  appoint  commissioners  to  divide  the  lands. 
This  action  is  premature.  A  decree  should  first  be  had  for  a 
specific  performance,  on  a  bill  filed  for  such  purpose,  and 
which,  no  doubt,  might  also  contain  a  prayer  for  the  partition 
of  the  lands,  in  case  a  specific  performance  should  be  decreed. 

Here  is  an  application  to  divide  the  lands  before  complain- 
ants have  established  any  title  to  them,  and  this  against  infant 
heirs,  and  on  testimony  which  they  have  had  no  opportunity 
to  controvert,  and  no  notice  that  a  specific  performance  of 
their  father's  contract  was  sought  by  the  bill. 

The  proceedings  had  in  the  probate  court  of  Baltimore,  in 
the  State  of  Maryland,  between  complainants  and  these 
administrators,  were  not  binding  on  these  infants,  they  having 
had  no  notice. 

The  land,  of  which  it  is  sought  to  divest  these  infants,  is 
of  great  value,  worth,  as  we  should  infer  from  the  testimony, 
at  least  forty  thousand  dollars,  and  to  which  their  deceased 
father  held  a  perfect  legal  title.     This  is  the  estimated  value 
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of  one-half  the  lands,  the  other  half  being  of  equal  value,  the 
entire  estate  being  of  the  value  of  eighty  thousand  dollars,  com- 
plainants claiming  one-half.  To  permit  one-half  of  it  to  be 
taken  from  these  infants,  on  a  bill  for  a  partition  merely,  and 
on  the  strength  of  proceedings  in  another  State,  which  they 
have  had  no  opportunity  to  contest,  would  be  doing  them 
great  injustice. 

We  do  not  doubt  the  power  of  a  court  of  chancery  to 
enforce  the  specific  performance  of  a  parol  agreement  for  the 
sale  of  lands,  but  the  evidence  to  warrant  it,  mast  be  of  a 
convincing  character,  and  sufficient  to  take  it  out  of  the 
statute  of  frauds  and  perjuries.  If  it  is  sought  against 
infants,  they  must  be  parties  to  such  a  proceeding,  and  the 
case  must  be  clear. 

We  do  not  think,  under  this  bill  to  partition  these  lands, 
there  being  no  prayer  for  a  specific  performance  of  the 
alleged  parol  agreement,  the  court  could  render  a  decree  of 
partition.  Such  action  should  follow,  not  precede,  action  for 
a  specific  performance. 

This  decree  appears  to  have  been  rendered  in  the  absence 
of  exhibits,  on  a  settlement  alleged  to  have  been  made  with 
the  administrators  of  Williams,  in  a  court  in  Baltimore,  with 
complainants.  The  infant  defendants  not  being  parties  or 
privies  in  any  way  to  such  settlement,  it  can  not  be  evidence 
against  them,  certainly  not  to  justify  a  decree  against  them 
by  which  they  will  be  divested  of  property  of  the  value  of 
forty  thousand  dollars. 

The  decree  must  be  reversed. 

Decree  reversed. 
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Adam  Swaetz 

v. 
Maey  Earls. 


1.  Contracts — obligation  to  pay  money  collected,  to  a  third  person.  A 
soldier  placed  his  discharge  in  the  hands  of  an  attorney,  for  the  purpose  of 
collecting  his  bounty,  which,  when  collected,  and  after  deducting  the  attor- 
ney's fee,  was  to  be  paid  to  the  wife  of  the  soldier,  as  appeared  from  the 
attorney's  receipt.  Afterwards,  and  before  any  money  was  paid  over,  the 
soldier  obtained  a  divorce  from  his  wife,  and  entered  into  a  contract  with 
her,  whereby  he  transferred  to  her  his  claim  for  bounty,  in  consideration 
of  her  undertaking  to  take  charge  of  their  children :  Held,  the  attorney, 
having  no  notice  of  such  contract  of  transfer,  would  be  protected  in  paying 
the  money  to  the  husband,  after  the  contract  was  made. 

2.  Revocation  of  authority  to  pay  money  to  a  third  person.  An  attor- 
ney, receiving  a  claim  for  collection,  stated  in  his  receipt  therefor  that  the 
money,  when  collected,  was  to  be  paid  to  a  third  person.  This  was  held  to 
be  merely  an  authority  to  the  attorney  to  dispose  of  the  proceeds  of  the 
claim  in  that  manner,  and  such  authority  could  at  any  time  be  revoked. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  D.  Mack,  for  the  appellant. 

Mr.  G.  Edmunds,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

William  Earls,  a  soldier  in  the  late  war,  gave  his  discharge 
to  Swartz,  the  appellant,  for  the  purpose  of  procuring  a  bounty 
due  him  from  the  government,  and  took  from  Swartz  the  fol- 
lowing receipt : 
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"  Received,  Nauvoo,  Ills.,  August  25th,  1866,  of  "William 
Earls,  his  discharge,  for  the  purpose  of  obtaining  his  bounty, 
which,  if  obtained,  I  am  to  retain  out  of  the  same,  eleven  dol- 
lars, and  if  not  obtained,  said  Earls  is  to  pay  me  six  dollars 
upon  delivery  of  his  discharge  to  him ;  the  balance  of  said 
bounty  to  be  paid  to  his  wife,  whose  receipt  shall  be  good  for 
the  same. 

"ADAM  SWARTZ." 


At  the  March  term,  1867,  of  the  Hancock  circuit  court, 
"William  Earls  obtained  a  divorce  from  his  wife,  Mary  Earls, 
the  appellee  herein,  and  after  the  decree  of  divorce  was  pro- 
nounced, entered  into  a  written  contract  with  said  appellee,  by 
which  the  latter  undertook  to  take  charge  of  their  children, 
and  in  consideration  thereof  the  former  transferred  to  appellee 
all  his  personal  property,  including  his  claim  for  bounty  money, 
and  expressly  directed  Swartz  to  pay  said  money,  when  col- 
lected, to  appellee.  Swartz  collected  the  money,  and  this  suit 
was  brought  against  him  by  Mary  Earls  to  recover  the  amount 
collected.  Swartz  defends,  on  the  ground  that  he  paid  the 
money  to  Earls  before  the  commencement  of  this  suit. 

There  is  no  evidence  that  Swartz  had  any  notice  of  the  con- 
tract made  between  Earls  and  his  wife  after  the  decree  of 
divorce,  and  if  he  had  not,  there  can  be  no  doubt  that  his 
payment  of  the  money  to  Earls,  if  such  was  made,  was  a  good 
defense  to  this  suit.  The  receipt  executed  by  Swartz,  on  the 
twenty -fifth  of  August,  1866,  so  fiir  as  it  provides  for  the  pay- 
ment of  the  bounty,  when  obtained,  to  the  wife  of  Earls,  must 
be  construed  merely  as  giving  Swartz  authority  to  pay  it  to 
her,  and  thus  discharge  himself  from  liability.  Even  con- 
ceding that  the  wife,  after  her  divorce,  might  maintain  an 
action  in  her  own  name  for  the  recovery  of  the  money  while  it 
remained  in  the  hands  of  Swartz,  still,  so  long  as  he  remained 
ignorant  of  the  contract  executed  after  the  divorce,  he  had  the 
right  to  make  payment  to  Earls.  Independently  of  that  con- 
tract, the  money  belonged  to  Earls,  and  the  authority  to  pay  it 
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to  his  wife  he  could  at  any  time  revoke.     Manny  v.  Rixford, 
44  111.  129. 

In  the  view  we  have  taken  of  the  case,  it  is  not  necessary  to 
construe  the  act  of  congress  in  regard  to  the  assignment  of 
claims  for  bounty.  The  defendant  testified  he  had  received 
from  the  government  a  draft  for  the  bounty  money  of  one 
hundred  dollars,  payable  to  Earls,  and  had  endorsed  it  to  him, 
and  produced  his  receipt  for  the  money,  which  was  admitted  in 
evidence  without  objection.  On  this  state  of  the  evidence  we 
can  see  no  ground  on  which  the  jury  could  have  properly  found 
a  verdict  for  the  plaintiff. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Murphy 


v. 
The   People  of  the   State  of   Illinois. 


Pleading — certainty  as  to  identity  of  the  person,  in  a  plea  of  former 
recovery.  In  an  action  of  debt  on  a  recognizance,  the  defendant  interposed  a 
plea  of  former  recovery,  in  which  it  was  averred  that  the  people  "  impleaded 
the  said  defendant  in  a  certain  plea  of  scire  facias,  in  the  words  and  figures 
following,"  setting  out  the  writ  at  length,  by  which  it  appeared  the  defend- 
ant was  named  and  impleaded  with  a  certain  other  person,  who  was  his 
co-obligor  in  the  recognizance:  Held,  it  appeared  with  sufficient  certainty  in 
the  plea,  that  the  defendant  was  the  same  person  who  was  impleaded  in  the 
scire  facias. 

Appeal  from  the  Circuit  Court  of  Union  county ;  the  Hon. 
M.  C.  Crawford,  Judge,  presiding. 


The  opinion  states  the  case. 

Mr.  John  Dougherty,  for  the  appellant. 
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Mr.  Washington  Bushnell,  Attorney  General,  for  the 
people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellees,  in  the 
Union  circuit  court,  against  appellant,  on  a  recognizance  to 
keep  the  peace.  The  declaration  contained  one  count,  and  to 
it  appellant  filed  a  plea  of  former  recovery  on  the  same  cause 
of  action  in  the  Union  circuit  court.  The  plea  avers  that  a 
scire  facias  was.  issued  upon  the  recognizance  against  Record 
and  appellant,  and  the  scire  facias  is  set  out  in  the  plea.  It 
further  avers  that  appellant  filed  a  demurrer  to  the  writ,  and 
then  sets  out  the  judgment  sustaining  the  demurrer,  and  appel- 
lees having  failed  to  amend  the  writ,  final  judgment  was  ren- 
dered in  favor  of  appellant,  that  he  go  hence  without  day.  To 
this  plea  appellees  filed  a  demurrer,  which  was  sustained  by  the 
court,  and  appellant  failing  to  plead  over,  a  judgment  was  ren- 
dered for  the  amount  of  the  recognizance.  The  record  is 
brought  to  this  court  by  appeal,  and  the  rendition  of  the  judg- 
ment on  the  demurrer  is  assigned  for  error. 

It  is  urged  that  this  plea  fails  to  aver  that  appellant  is  the 
same  person  who  was  impleaded  in  that  proceeding.  We  have 
examined  the  record,  and  find  that  it  is  averred  that  appellees 
"impleaded  the  said  defendant  in  a  certain  plea  of  scire  facias, 
in  the  words  and  figures  following,"  and  then  sets  out  the  writ 
at  length.  From  the  copy  of  the  writ,  set  out  in  the  plea,  we 
see  that  appellant  is  named  and  impleaded  with  Philip  Record. 
We  see  from  the  plea  that  it  conforms,  in  this  respect,  to  the 
strictest  rules  of  certainty.  It  avers  that  appellant  was 
impleaded,  and  avers  in  the  fullest  manner,  how  and  with 
whom  he  was  impleaded.     It  leaves  no  room  for  doubt. 

An  examination  of  the  recognizance  set  out  in  the  plea, 
shows  incontestibly  that  it  was  the  same  instrument  upon 
which  this  action  is  brought,  and,  taken  altogether,  there  can 
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be  no  question  that  the  scire  facias  was  on  the  same  recogni- 
zance, and  between  the  same  parties,  except  Kecord,  involved 
in  this  suit.  Counsel  for  appellees  has  suggested  no  other 
ground  for  holding  the  plea  had,  and  we  have  not  looked  into 
the  scire  facias,  to  see  whether  it  presented  a  sufficient  ground 
of  recovery,  or  whether  the  demurrer  was  sustained  for  want 
of  some  material  averment  that  is  supplied  by  the  declaration 
in  this  case,  as  neither  party  refers  to  it,  but  they  argue  the 
case  as  though  the  scire  facias  was  in  all  respects  good.  The 
court  below  erred  in  sustaining  the  demurrer  to  appellant's  plea, 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Sexton  E.  Smith 

v. 
Elizabeth  Archer,  Administratrix. 


Trover — whether  it  will  lie.  Where  the  cattle  of  one  person  break  into 
the  inclosure  of  another,  and  eat  and  destroy  the  growing  corn  of  the  latter, 
his  remedy  is  trespass.  Trover  will  not  lie,  even  though  the  owner  of  the 
cattle  knew  they  were  breachy,  and  that  they  had  been  in  the  habit  of 
committing  such  depredations. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 

the  Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

« 

This  was  an  action  of  trover,  brought  at  the  regular  term 
of  the  county  court  of  Sangamon  county,  in  March,  1868,  by 
Sexton  E.  Smith  against  Elizabeth  Archer,  administratrix  of 
the  estate  of  William  Archer,  deceased,  to  recover  the  value  of 
corn  belonging  to  the  plaintiff,  destroyed  by  the  cattle  of 
deceased,  in  his  life  time.  It  appears,  from  the  record,  that  the 
16 — 53rd  III. 
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plaintiff  owned  a  field  of  growing  corn  adjoining  the  farm  of 
deceased ;  that  the  deceased  was  the  owner  of  a  large  lot  of 
cattle,  which,  being  breachy,  broke  into  plaintiff's  cornfield  and 
ate  and  destroyed  large  quantities  of  corn  ;  that  it  was  notori- 
ous the  cattle  were  unruly  and  breachy,  and  that  deceased 
knew  their  character,  and  had  been  repeatedly  notified  by  the 
plaintiff  and  others  that  they  were  breachy,  and  had  broken 
down  the  fences  around  the  land  of  the  plaintiff  and  others, 
and  had  destroyed  their  crops,  and  that  deceased  had  neglected 
and  refused  to  keep  the  cattle  up  and  prevent  them  from  com- 
mitting such  injuries. 

Upon  an  appeal  to  the  circuit  court,  the  same  state  of  facts 
was  made  to  appear,  whereupon,  at  the  request  of  defendant, 
the  court  gave  the  following  instruction  :  "  If  the  jury  believe, 
from  the  evidence,  that  the  cattle  of  William  Archer,  during 
his  life-time,  broke  and  entered  the  inclosure  of  the  plaintiff, 
upon  land  then  held  by  him  under  lease  then  existing  from 
Kendoll,  and  then  and  there  consumed  and  depastured  the 
crops  of  the  plaintiff  then  growing  on  said  land  and  not  matured, 
and  that  this  is  the  only  injury  complained  of  by  the  plaintiff, 
and  that  said  William  Archer  died  before  the  commencement 
of  this  suit,  then  the  plaintiff  can  not  recover  for  such  injury 
in  this  action."  To  the  giving  of  which  instruction  the  plain- 
tiff, by  his  counsel,  then  and  there  excepted ;  and  thereupon, 
the  jury  rendered  their  verdict  in  favor  of  the  defendant. 

The  plaintiff  thereupon  sued  out  this  writ  of  error. 

Messrs.  J.  C.  &  C.  L.  Conkling,  for  the  plaintiff  in  error. 

Could  an  action  of  trover  have  been  maintained,  under  the 
circumstances,  against  William  Archer,  if  living  ? 

If  Archer  had  sent  his  servants  into  the  field  of  the  plain- 
tiff and  converted  the  corn  and  oats  growing  there  to  his  own 
use,  there  could  be  no  question  as  to  the  right  of  Sexton  to 
maintain  the  action.  For  growing  crops  are  personal  property. 
Eeed  v.  Johnson,  14  111.  258 ;  Pierce  v.  Boche,  40  111.  292. 
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Trover  can  be  maintained  for  growing  crops,  by  the  owner 
of  the  crops.     Simpkins  v.  Rogers,  15  111.  397. 

There  can  be  no  distinction  in  principle  between  the  conver- 
sion of  the  property  of  another,  by  means  of  one's  servants  or 
by  his  cattle.  In  this  case,  Archer  knowingly  permitted  his 
cattle  to  carry  away  the  corn  and  oats  of  Sexton.  Any  kind 
of  an  asportation  is  a  conversion.  2  Hilliard  on  Torts,  101, 
note  b ;  Fouldes  v.Wittoughby,  1  Dowl.  p.  6,  (N.  S.)  86. 

A  man  is  guilty  of  conversion,  who  intermeddles  with  prop- 
erty of  another,  and  disposes  of  it.  Stephens  v.  Elwell,  4  M. 
and  S.  261 ;  Fuller  v.  Tabor,  39  Maine,  519. 

Every  unlawful  taking  of  the  chattels  of  another,  which 
destroys  or  alters  the  nature  of  the  chattels,  is  a  conversion.  2 
Hilliard  on  Torts,  113. 

It  is  contended  that  trespass  would  be  the  proper  form  of 
action.  But  trover  may  be  maintained  for  property  obtained 
by  trespass.  Matheny  v.  Johnson,  9  Miss.  232 ;  JRodgers  v. Maw, 
15  M.  and  W.  448 ;  2  Hilliard  on  Torts,  101. 

If  a  man's  goods  are  taken  by  trespass  and  converted  into 
money,  he  may  maintain  trespass  for  the  forcible  injury;  or, 
waiving  the  force,  he  may  maintain  trover  for  the  wrong ;  or, 
waiving  the  tort  altogether,  he  may  sue  for  money  had  and 
received.     Bodgers  v.  Maw,  15  M.  and  W.  448. 

The  instruction  of  the  court  was  wrong,  because  it  was  based 
upon  the  idea  that  the  supreme  court  had  reversed  their  former 
decision,  by  their  opinion  in  the  case  of  Powell  v.  Rich,  41  111. 
467.  This  opinion  will  not  bear  any  such  construction.  It 
decided  only  that  until  crops  are  matured,  they  pass  with  the 
land,  when  there  is  a  conveyance  without  any  reservation  in 
the  deed.  The  court  took  occasion  to  remark,  that  between  a 
trespasser  and  the  owner  of  the  soil,  crops  are  real  estate.  But 
in  this  case,  the  question  is  between  a  trespasser  and  a  tenant, 
who  has  no  interest  except  in  the  crops.  He  has  no  title  in  the 
real  estate,  to  which  the  crops  could  attach.  His  only  interest 
in  them,  is  that  which  pertains  to  personal  property.     As  to 
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him,  the  crops  can  not  be  considered  in  any  other  light  than 
personal  property. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendant  in 
error. 

Trover  was  not  the  proper  remedy. 

When  an  injury  is  done  by  animals  of  vicious  propensities, 
and  the  owner  knowing  of  such  propensities,  fails  to  take  proper 
care,  the  remedy  is  case.  But  where  such  injuries  are  occa- 
sioned by  animals  running  at  large,  the  remedy  is  trespass.  1 
Chitty  on  Pleading,  181. 

In  order  to  charge  a  party  with  a  conversion,  he  must  have 
had  the  goods  in  his  actual  possession,  or  have  assumed  the 
right  to  dispose  of  them.  Fernal  v.  Chase,  37  Maine,  (2  Heath) 
289  j  Fuller  v.  Tabor,  39  Maine,  (4  Heath)  519. 

Now,  it  can  scarcely  be  contended  that  because  Archer's  cat- 
tle depastured  the  growing  crops  of  Smith,  and  consumed  a 
portion  thereof  in  the  very  act  of  trespassing,  therefore  Archer 
acquired  the  possession  of  the  goods  of  Smith,  or  that  when 
the  cattle  left  the  close,  they  "  carried  away"  the  chattels 
with  them,  and  thereby  charged  their  owner  with  an  asportation. 

Again,  trover  never  lies,  except  where  the  party  charged  has 
intended  either  to  destroy  the  goods  of  another — to  convert 
them  to  his  own  use,  or  to  deprive  the  owner  of  them.  The 
•  element  of  intention  always  enters  into  the  action,  and  the 
defendant  must  intend  to  do  some  act  inconsistent  with  the 
rights  of  the  owner.  He  may  not  know  who  the  owner  is,  but 
he  must  do  some  act  inconsistent  with  his  title,  to  be  charged  in 
this  action. 

"  Trover  only  lies  where  some  dominion  is  asserted  by  the 
defendant  over  the  chattel  which  is  the  subject  of  the  action." 
Heald  v.  Cary,  11  Com.  B.  993. 

"  There  must  be  an  intention  of  the  defendant  to  take  to 
himself  the  property  in  the  goods,  or  deprive  the  plaintiff  of 
it."  Simmons  v.  Lillystone,  8  Exchequer,  442 ;  Rogers  v.  Hine, 
2  Cal.  581 ;  Herron  v.  Hughes,  25  Cal.  561. 
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Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court: 

The  principles  which  govern  the  action  of  trover,  can  not  be 
made  to  apply  to  the  facts  in  this  case.  The  deceased  did  not 
take  and  convert  to  his  own  use,  the  corn  of  the  plaintiff.  His 
cattle  were  breachy,  and  committed  trespasses  on  the  plaintiff's 
cornfield,  and  destroyed  much  of  his  corn.  This  was  a  trespass 
to  real  estate,  and  if  an  action  had  been  brought  against  Archer, 
in  his  life  time,  on  proper  proof,  a  recovery  might  have  been 
had  against  him. 

It  can  not  be  said,  because  the  cattle  of  Archer  ate  up  the 
corn  of  plaintiff,  he,  Archer,  converted  the  corn  to  his  own  use, 
or  had  assumed,  at  any  time,  a  right  to  dispose  of  the  corn  so 
eaten. 

It  is,  however,  just  and  right  that  the  law  should  provide  a 
remedy  against  the  estate  of  a  deceased  person,  in  a  case  like 
this,  and  we  trust  the  revisors  of  our  statutes  will,  in  their 
report  to  the  legislature,  recommend  an  amendment  to  sec.  132, 
of  "  Wills,"  to  suit  such  cases. 

As  we  regard  the  law,  the  instruction  of  the  court  was  cor- 
rect, and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  J.  Sears  et  al. 

v. 

s 

Alexander  Crozier  et  al. 


Warranty  of  machinery — of  repairs  tliereto.  On  the  sale  of  a  steam 
boiler,  the  vendor  warranted  it  of  a  certain  capacity ;  but  it  proved  defect- 
ive, and  the  vendor  repaired  it.  Afterwards,  he  took  the  note  of  the 
vendee  for  a  balance  due  on  the  purchase  money,  not  including  the  cost 
of  the  repairs:  Held,  the  vendor  was  not  entitled  to  pay  for  the  repairs. 
He  had  warranted  the  boiler;   and  the  fact  of  taking  the  note  without 
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including  the  repairs,  tended  to  show  he  did  not  consider  himself  entitled 
to  pay  for  them. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  J.  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  L.  &  L.  Davis,  for  the  appellants. 

Messrs.  Gillespie  &  Speingee,  for  the  appellees. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

The  plaintiffs  sold  defendants  a  boiler  in  April,  1867,  for 
$1300,  and  warranted  it  to  carry  one  hundred  and  fifty 
pounds  of  steam,  according  to  the  testimony  of  both  the 
defendants.  The  boiler  proved  seriously  defective,  and  in 
November,  1867,  the  plaintiffs  repaired  it.  In  January,  1868, 
the  defendants  gave  plaintiffs  their  note  for  $194.10,  being  the 
balance  of  the  purchase  money  due  on  the  boiler.  Plaintiffs 
have  brought  suit  upon  this  note,  and  in  addition  thereto 
claim  $111.50  for  the  repairs.  The  jury  allowed  the  whole 
amount  of  their  claim,  and  the  court  gave  judgment  on  the 
verdict. 

In  our  opinion,  the  claim  for  repairs  should  not  have  been 
allowed.  The  testimony  of  the  defendants,  that  the  plaintiffs 
warranted  the  boiler,  is  not  contradicted,  and  the  fact  that 
after  the  repairs  were  made  the  plaintiffs  took  the  note  of  the 
defendants  for  the  balance  of  the  purchase  money  only,  goes 
very  far  to  show  they  did  not  then  consider  themselves  entitled 
to  pay  for  the  repairs,  and  is  strong  confirmation  of  the  testi- 
mony of  defendants.  The  verdict  is  so  clearly  against  the 
evidence  that  we  must  order  a  new  trial. 

Judgment  reversed. 
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Syllabus.     Brief  for  the  appellant. 

Stephen  S.  Whitehttrst 

v. 

Harrison  Coleen. 


1.  Security  for  costs— -for  what  costs  he  is  liable.  Where  a  person 
executes  a  bond  for  costs,  in  behalf  of  the  plaintiff  in  a  cause,  in  the  form 
prescribed  in  the  statute,  it  seems  he  will  be  liable,  not  only  for  the  defend- 
ant's costs,  and  such  as  may  accrue  to  the  officers  of  the  court,  but  for  all 
the  costs  which  may  be  made  in  the  case,  without  reference  to  the  person 
to  whom  they  may  accrue. 

2.  Same — of  the  mode  of  collecting  tlie  costs  from  the  security.  Under  the 
twenty-fourth  section  of  the  cost  act,  a  fee  bill  and  execution  for  costs  may 
issue  against  the  security  for  costs,  without  a  judgment  having  been  ren- 
dered against  him,  where  the  plaintiff  fails  to  recover. 

3.  Constitutionality  of  that  act.  Nor  is  that  section  of  the  statute, 
in  that  regard,  in  violation  of  any  provision  of  the  constitution. 

4.  Right  of  trial  by  jury — •construction  of  the  constitution.  Under  a 
reasonable  construction  of  those  clauses  of  the  constitution  which  declare 
that  "  the  right  of  trial  by  jury  shall  remain  inviolate,  and  shall  extend  to 
all  cases  at  law,"  and  that  "  no  freeman  shall  be  deprived  of  his  property 
but  by  the  judgment  of  his  peers,"  a  party  shall  be  entitled  to  a  jury  in  all 
cases  in  which  it  was  authorized  at  the  time  of  the  adoption  of  the  organic 
law. 

5.  The  constitution  does  not  give  the  right  of  trial  by  jury  to  a  security 
for  costs  who  executes  a  bond  therefor  in  conformity  to  the  cost  act,  but  he 
may  be  compelled  to  pay  them,  without  even  a  formal  judgment  against 
him,  in  case  the  plaintiff  fails  to  recover. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  McClernand  &  Broadwell  and  Messrs.  Hern- 
don  &  Orendorff,  for  the  appellant. 

Before  process  in  the  nature  of  fieri  facias  can  issue  against 
a  security  for  costs,  there  must  be  a  judgment  of  the  court  to 


248  Whitehukst  v.  Coleen.  [Jan.  T., 

Opinion  of  the  Court. 

give  it  validity,  whereas,  in  this  case,  it  can  not  be  pretended 
that  there  is  a  judgment  against  appellant.  The  judgment  in 
such  case,  is  against  the  plaintiff,  for  his  failure  in  his  action, 
against  the  surety  for  non-compliance  with  his  obligation. 
Muldrow  v.  Davis,  12  S.  &  M.  655. 

The  supposed  authority  for  issuing  a  fee  bill  and  execution 
against  the  security,  without  having  first  obtained  a  judgment 
against  him,  is  found  in  section  twenty-four,  chapter  twenty- 
six,  entitled  "  Costs,"  wherein  it  is  provided,  in  substance,  that 
the  clerk  shall  make  out  and  tax  a  fee  bill  against  plaintiff  and 
his  surety  for  costs,  etc. 

If  by  this,  it  was  intended  to  give  the  clerk  authority  to 
render  judgment,  the  statute  is  void,  as  he  is  a  ministerial 
officer  only.     Hall  v.  Marks,  34  111.  358. 

But  if  the  true  meaning  of  this  section  is,  that  the  clerk 
may  issue  fee  bill  and  execution  against  security  for  costs, 
without  a  judgment  of  the  court  against  him,  we  insist  that 
the  statute  in  this  regard  is  in  conflict  with  sections  six  and 
eight,  article  thirteen,  constitution  of  Illinois,  as  illustrated  by 
the  following,  among  other  cases.  Nesbitt  v.  Trumbo  et  al.  39 
111.  110;  Bulloch  v.  Geomble,  45  111.  218. 

Messrs.  Kobinson,  Knapp  &  Shutt,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  sixteenth  of  October,  1869,  appellant,  and  one  Moore, 
became  security  for  costs,  in  a  suit  then  pending  in  the  Sanga- 
mon circuit  court,  in  which  John  and  Dora  Moore  were  plain- 
tiffs, and  appellee  was  defendant,  by  signing  a  bond,  under  a 
rule  of  court  requiring  the  plaintiffs  to  give  security  for  costs 
in  the  case.  The  bond  was  in  all  respects  in  conformity  to  the 
requirements  of  the  statute,  and  no  exceptions  are  taken  to  its 
sufficiency  in  that  respect.  Afterwards,  on  the  seventeenth  day 
of  February,  1869,  judgment  having  been  previously  rendered 
in  the  cause,  in  favor  of  defendant,  for  his  costs,  the  clerk 
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issued  a  fee  bill  and  execution;  the  execution  following  the 
items  of  costs  is  this  : 

"  The  people  of  the  State  of  Illinois,  to  sheriff  of  said  county, 
greeting:  You  are  therefore  commanded,  that  of  the  goods 
and  chattels  of  John  Moore  and  Dora  Moore,  you  cause  to 
be  made  the  sum  of  $655.85,  and  if  not  paid  within  thirty- 
days  after  demand,  you  will  levy  the  same  on  the  goods  and 
chattels,  lands  and  tenements  of  Stephen  S.  Whitehurst  and 
Leighton  G.  Moore,  security  for  costs  herein,  and  proceed  in 
all  things  as  on  a  writ  of  fieri  facias. 

"  Given  under  my  hand  and  official  seal,  this  seventeenth 
day  of  February,  A.  D.  1869. 

"[seal.]  CHAS.  H.  LANPHIER,  Clerk" 

At  the  April  term,  1869,  appellant  moved  the  court  to  quash 
the  fee  bill  and  execution,  upon  the  grounds  that  it  was  not 
authorized  by  law,  and  was  unconstitutional,  but  the  court 
overruled  the  motion,  to  which  exceptions  were  taken,  and  an 
appeal  was  perfected. 

It  is  urged  that  the  fee  bill  and  execution  is  against  appel- 
lant and  his  goods,  etc.,  for  all  costs  in  the  cause,  when  the 
bond  only  binds  him  to  pay  defendant's  costs  and  such  as  may 
accrue  to  the  officers  of  the  court.  We  fail  to  see  any  force  in 
this  objection.  Appellant  has  failed  to  point  out  any  costs  that 
did  not  accrue  to  the  defendant,  or  to  the  officers  of  the  court. 
But  even  if  he  had,  we  are  not  prepared  to  hold  that  the  bond 
is  not  broad  enough  to  cover  all  costs,  no  matter  to  whom  they 
may  have  accrued.  The  first  clause  of  the  bond  is,  that  the 
sureties  will  pay,  or  cause  to  be  paid,  all  costs  which  may 
accrue  in  the  action.  The  last  member  of  the  sentence,  how- 
ever, seems  to  limit  the  undertaking  to  the  costs  that  may 
accrue  to  the  opposite  party  or  to  the  officers  of  the  court. 
But  the  last  clause  of  the  second  section,  under  which  this 
bond  was  executed,  is  broader,  and  declares  that  the  plaintiff 
shall  give  a  bond  for  all  costs  that  have  or  may  accrue  in 
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the  action;  and  long  practice  has  construed  such  a  bond  to 
embrace  all  costs  that  may  be  made  in  the  case,  without  refer- 
ence to  the  person  to  whom  they  may  accrue,  so  they  are 
legally  taxable  in  the  case.     See  Casey  v.  Horton,  36  111.  237. 

It  is  next  urged  that  a  ft.  fa.  can  not  issue  until  a  judgment 
shall  be  rendered  against  the  security.  The  twenty-fourth 
section  of  the  cost  act  has,  in  terms,  authorized  the  clerk  to 
issue  such  a  fee  bill  and  execution  where  there  is  security  for 
costs  in  a  case,  when  the  plaintiff  has  failed  to  recover.  We 
are  unable  to  perceive  that  this  fee  bill  and  execution  does  not, 
in  every  respect,  conform  to  the  requirement  of  that  section. 
Being  authorized  by  our  statute,  the  case  of  Muldrow  v.  Davis, 
12  S.  &  M.  655,  does  not  apply  as  an  authority.  Were  it  not 
for  that  section,  it  is  perfectly  obvious  that  a  judgment  on  the 
bond  for  costs  would  have  to  precede  the  fieri  facias.  It 
would  then  be  governed  by  common  law  principles. 

We  now  come  to  consider  the  constitutional  question.  It  is 
said  that  this  proceeding  conflicts  with  the  sixth  and  eighth 
sections  of  the  thirteenth  article  of  the  constitution  of  1848. 
The  first  of  these  sections  declares  that,  "  the  right  of  trial  by 
jury  shall  remain  inviolate,  and  shall  extend  to  all  cases  at 
law,  without  regard  to  the  amount  in  controversy,"  and  the 
other  declares,  "  that  no  freeman  shall  be  imprisoned  or  dis- 
seized of  his  freehold,  liberties  or  privileges,  or  outlawed,  or 
exiled,  or  in  any  manner  deprived  of  his  life,  liberty  or  prop- 
erty, but  by  the  judgment  of  his  peers  or  the  law  of  the  land." 
We  might  infer  that  appellant  had  abandoned  this  point,  as  he 
has  failed  to  point  out  what  portions  of  these  sections  are 
supposed  to  have  been  violated  in  this  proceeding,  and  only 
refers  the  court  to  them,  and  to  two  cases  in  which  a  different 
state  of  facts  was  presented.  But  the  question  having  been 
raised,  we  shall  proceed  to  dispose  of  it.  By  the  sixth  sec- 
tion, it  is  not,  nor  can  it  be,  contended  that  no  judgment  at 
law  can  be  rendered  until  a  verdict  has  been  found  by  a  jury. 
Those  disposed  to  give  the  most  strict  construction,  have  never 
been  so  captious  as  to  insist  that  such  is  the  true  interpretation 
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of  this  section.  If  such  were  adopted,  a  judgment  by  con- 
fession, by  default,  or  non  suit,  could  not  be  entered,  nor  could 
a  judgment  be  rendered  for  costs  on  the  dismissal  of  a  suit,  or 
on  a  non  suit,  in  case  of  default,  or  even  a  confession  of  judg- 
ment. A  reasonable  construction  requires  us  to  hold,  that  the 
party  should  be  entitled  to  a  jury  in  all  cases  in  which  it  was 
authorized  at  the  time  of  the  adoption  of  the  organic  law. 

Such  a  construction  as  that  contended  for  would  render  all 
recognizances  void,  as  there  is  not,  nor  can  there  be,  a  verdict 
upon  which  to  base  them,  and  in  all  the  cases  to  which  we 
have  referred,  no  one  has  ever  imagined  that  the  fundamental 
law  was  in  the  slightest  degree  infringed. 

A  party  may  voluntarily  deprive  himself  of  his  property, 
or  he  may  confess  a  judgment,  enter  into  a  recognizance,  or 
give  a  mortgage,  which,  when  recorded,  may  be  enforced  by 
scire  facias,  and  in  all  these  cases  he  is  deprived  of  his 
property  without  a  trial  by  jury.  But  in  the  case  of  the 
imposition  of  a  tax  or  assessment,  a  party  is  deprived  of  his 
property  without  a  trial  by  jury,  whether  he  pays  the  money,  or 
his  property  is  distrained  and  sold.  Many  other  cases  might 
be  cited,  in  which  a  party  is  forcibly  deprived  of  his  property 
without  the  judgment  of  his  peers.  Such  is  the  case  in  all 
proceedings  in  chancery.  These  sections  must  have  a  practical 
interpretation.  It  would  produce  injury  and  great  inconve- 
nience, if  a  jury  trial,  or  the  judgment  of  a  man's  peers,  was 
required  in  every  case,  before  his  property  could  be  sold  under 
Jegal  process. 

In  this  case,  appellant  must  be  presumed  to  have  known  the 
provisions  of  the  law  when  he  signed  the  bond ;  and  knowing 
that  the  twenty-fourth  section  of  the  cost  act  authorized  this 
process  to  issue,  he  must  be  held  to  have  consented  that  it 
might;  and  he  is  as  fully  bound  by  it  as  is  the  person  who 
confesses  a  judgment  or  enters  into  a  recognizance,  bound  to 
submit  to  the  legal  proceedings  which  follow  in  these  cases. 
Appellant  does  not  deny  that  he  deliberately  and  voluntarily 
entered  into  the  obligation,  and  no  reason  is  perceived,  in  law; 
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or  in  morals,  why  he  should  escape  the  liability  thus  volunta- 
rily assumed. 

If  such  an  obligation  would  necessarily  work  wrong  or 
injustice  to  appellant,  then  a  more  rigid  construction  might 
be  given  to  these  sections ;  but  we  do  not  see  that  he  can  be 
wronged.  If  the  clerk  should  improperly  tax  the  costs,  or 
attempt  to  collect  from  him  items  he  should  not  pay,  or  charge 
items  for  which  he  had  not  rendered  the  services,  then,  by 
replevying  the  fee  bill,  the  court  would  strike  them  out,  as  in 
any  other  case  of  retaxing  costs.  We  are,  for  these  reasons, 
of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


John    Cunningham 

v. 
Vanison    Craig. 


1.  Submission  to  arbitration — effect  thereof  upon  pending  suit.  In  a 
suit  in  chancery,  a  reference  was  made  to  the  master,  and  pending  such  ref- 
erence, the  parties  mutually  agreed  to  submit  the  matters  in  difference  to 
three  persons  as  arbitrators,  upon  whose  award  the  court  should  have  power 
to  enter  a  decree.  The  arbitrators  made  their  award,  that  the  bill  should  be 
dismissed.  At  the  next  term  of  the  court,  an  order  was  entered  discontinu- 
ing the  suit,  for  the  reason  that  the  matters  in  dispute  had  been  submitted 
to  arbitration.  This  was  proper.  The  submission  of  the  pending  suit 
operated  as  a  discontinuance  thereof. 

2.  Same — questioning  the  validity  of  the  award.  The  validity  of  the 
award  could  not  be  questioned  in  that  suit,  because,  by  the  fact  of  submis- 
sion, the  cause  was  out  of  court.  But  the  dismissal  of  the  suit  did  not  deter- 
mine the  validity  of  the  award.  That  was  still  open  to  attack,  and  might 
be  shown,  in  a  proper  action,  not  to  be  binding,  and  therefore  no  bar  to 
another  suit  on  the  same  cause  of  action. 

3.  Bill  op  exceptions — when  necessary.  In  case  of  the  discontinuance 
of  a  cause  upon  the  ground  that  the  parties  had  submitted  the  matters  in 
dispute  to  arbitration,  if  it  is  desired  to  question  the  fact  of  submission, 
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the  evidence  in  respect  thereto  should  be  preserved  in  a  bill  of  exceptions. 
In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  the  court  below 
decided  correctly,  that  there  was  a  submission. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Henry,  Reed  &  Steele,  for  the  plaintiff  in  error. 

Mr.  O.  B.  Ficklin,  and  Messrs.  Wiley  &  Parker,  for  the 
defendant  in  error. 

Mr.CHiEF  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  exhibited  in  the  Coles  circuit 
court  by  John  Cunningham,  against  Vanison  Craig,  for  an 
account  and  settlement  of  a  partnership  between  complainant 
and  defendant. 

The  defendant  put  in  a  full  answer  to  the  bill,  to  which  com- 
plainant filed  a  replication,  and  a  reference  was  made  to  the 
master  in  chancery  to  state  an  account.  Pending  this  refer- 
ence, the  parties  mutually  agreed  to  submit  the  matters  in  dif- 
ference to  three  persons,  as  arbitrators,  and  that  the  court  should 
have  power  and  authority  to  enter  a  decree  according  to  the 
award. 

The  arbitrators  made  their  award,  that  the  defendant  was 
not  indebted  to  complainant  as  charged  in  his  bill,  and  that 
the  bill  be  dismissed,  and  the  same  was  filed  in  the  circuit 
court. 

At  the  next  succeeding  term  of  the  circuit  court,  complain- 
ant entered  a  motion  to  reject  the  award,  and  the  defendant 
entered  his  motion  to  discontinue  the  cause,  for  the  reason  that 
the  matters  in  dispute  had  been  submitted  to  arbitrators.     The 


254  Cunningham  v.  Craig.  [Jan.  T., 

Opinion  of  the  Court. 

court  allowed  defendant's  motion,  and  the  cause  was  discon- 
tinued. To  reverse  this  judgment,  the  record  is  brought  here 
by  writ  of  error. 

We  do  not  perceive  any  grounds  for  the  reversal  of  this 
judgment.  The  parties,  by  their  own  act,  withdrew  their  mat- 
ters in  difference  in  the  pending  suit,  from  the  consideration  of 
the  court,  and  submitted  them  to  the  judgment  of  three  arbi- 
trators, of  their  own  selection,  stipulating  that  their  decision 
should  be  final. 

The  arbitrators  met  and  heard  the  evidence,  and  found  the 
defendant  was  not  indebted  to  the  complainant,  and  that  the 
bill  should  be  dismissed. 

What,  then,  was  the  effect  of  this  submission  upon  the  pend- 
ing suit  ?  That  has  been  determined  by  this  court  in  the  case 
of  Reeve  v.  Mitchell,  15  111.  297,  where  it  was  held  that  the  sub- 
mission of  a  pending  action  to  arbitration,  operates  as  a  dis- 
continuance thereof,  even  though  the  arbitrators  do  not  take 
upon  themselves  the  burden  of  the  submission.  In  this  case, 
the  submission  provided  the  award  should  be  made  the  judg- 
ment of  the  court. 

The  only  question  can  be,  was  there  such  a  submission  ?  If 
there  was,  it  amounted  to  a  withdrawal  of  the  case  from  the 
circuit  court,  and  justified  that  court  in  making  the  order  of 
dismissal. 

If  the  other  party  was  not  satisfied  with  the  evidence  of  the 
submission,  he  should  have  preserved  it  by  bill  of  exceptions. 
In  the  absence  of  proof  to  the  contrary,  the  presumption  must 
prevail  that  the  decision  was  correct.  So  far  as  the  record  dis- 
closes, there  was  a  submission  and  an  award,  and  as  the  parties 
had  voluntarily  selected  the  tribunal  to  decide  their  case,  such 
selection  concluded  them  from  any  further  litigation  of  the 
case. 

It  is,  however,  to  be  understood,  that  the  dismissal  of  the 
suit  does  not  determine  the  validity  of  the  award.  That  is  still 
open  to  attack.  The  plaintiff  may,  in  a  proper  action,  show  it 
is  not  binding,  and  therefore  no  bar  to  another  suit  on  the  same 
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cause  of  action.  We  only  decide  that  the  submission  itself 
was  a  discontinuance  of  the  pending  action. 

That  this  is  settled  doctrine,  may  be  seen  by  reference  to  2 
Danl.  Ch.  Pr.  1101  j  LarHn  v.  Robbins,  2  Wend.  505 ;  Town  v. 
Wilcox,  12  ib.  503;  Smith  v.  Barber,  2  Hill,  387;  Wells  v.  Lain, 
15  Wend.  99. 

These  considerations  dispose  of  the  point  made  by  plaintiff 
in  error,  that  he  should  have  had  an  opportunity  of  showing 
that  the  award  was  void  on  its  face. 

If  we  are  correct  in  saying  the  effect  of  the  submission  was 
to  work  a  discontinuance,  the  validity  of  the  award  could  not 
be  made  a  question.  By  the  fact  of  submission  to  arbitrators, 
the  cause  was  out  of  court. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed 


Lemuel  Parkee 

v. 
Mary  Benjamin. 


Mistake — corrected  in  chancery.  A  party  owning  two  forty-acre  tracts 
of  land,  sold  one  of  them  and  executed  a  deed  therefor.  The  purchaser, 
from  a  mistaken  idea  that  the  deed  was  not  for  the  tract  he  bought,  refused 
to  receive  it,  and  thereupon  the  vendor  conveyed  the  other  tract.  The  ven- 
dee then  discovered  that  the  deed  he  had  received  was  for  the  wrong  tract, 
and  that  first  executed  was  correct.  Upon  the  vendor  refusing  to  correct 
the  mistake,  it  was  held,  the  error  being  the  result  of  misapprehension  on 
both  sides,  the  vendor,  on  receiving  back  the  title  he  had  made,  would  be 
compelled,  in  equity,  to  convey  the  land  really  embraced  in  the  contract. 

Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 
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Statement  of  the  case.     Brief  for  the  appellant. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below  by 
Mary  Benjamin  against  Lemuel  Parker,  to  compel  the  execu- 
tion of  a  deed  of  conveyance  by  the  defendant,  for  a  tract  of 
land  which  the  complainant  had  purchased. 

The  circumstances  were  these  :  It  appears  that  Parker  owned 
two  forty-acre  tracts  of  land,  adjoining  each  other,  upon  one 
of  which  was  a  lake  or  pond.  The  complainant  purchased  the 
latter  tract  from  the  owner,  through  his  agent.  Parker,  who 
"resided  in  Massachusetts,  upon  being  advised  of  the  sale,  exe- 
cuted a  deed  for  the  tract  upon  which  the  pond  was  situated, 
and  sent  it  to  his  agent  to  be  delivered.  In  the  meantime,  the 
purchaser  had  become  satisfied  the  pond  was  not  on  the  forty 
described  in  the  deed,  and  refused  to  receive  it.  Thereupon 
Parker  executed  a  deed  for  the  other  tract,  which  was  accepted 
by  the  purchaser,  and  put  upon  record,  and  the  purchase  money 
paid.  Soon  after,  the  purchaser  discovered  that  the  pond  was 
on  the  tract  described  in  the  first  deed,  and  requested  the  ven- 
dor to  convey  the  same  to  her.  This  he  refused  to  do,  and  this 
suit  was  instituted  to  compel  him  to  convey  the  tract  which  was 
in  fact  the  subject  of  the  contract. 

The  court  below  found  that  it  was  the  understanding  of  the 
parties,  at  the  time  of  the  sale,  that  it  related  to  the  tract  on 
which  the  pond  was  situated,  and  decreed  that  Parker  make  a 
conveyance  of  that  tract,  upon  the  other  tract  being  re-con- 
veyed to  him.     From  that  decree  the  defendant  appealed. 

Mr.  G.  Pollard,  for  the  appellant,  contended  that,  as  the 
purchaser  had  refused  the  first  deed,  which  described  the  tract 
she  claims  to  have  purchased,  she  thereby  repudiated  the  con- 
tract, and  can  not  now  set  up  any  claim  under  it. 

There  was  no  mistake  on  the  part  of  appellant,  at  least,  and 
no  misrepresentation  or  fraud  is  either  charged  or  proved 
against  him.  Appellee,  in  both  instances,  gave  the  numbers  of 
the  land  she  desired,  and  appellant  executed  the  deeds  accord- 
ingly, without  knowing  that  there  was  a  lake  on  either  piece. 
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The  only  mistake  alleged  is  that  of  appellee,  in  supposing 
there  was  a  lake  on  the  land  she  was  purchasing. 

If  she  purchased  with  such  a  belief,  which  turned  out  to  be 
a  mistaken  one,  the  utmost  that  she  could  ask  from  a  court 
would  be  relief  from  the  contract,  and  to  be  placed  on  her  feet 
again. 

But  to  go  farther,  and  order  the  appellant  to  convey  the  tract 
which  she  did  not  purchase,  would  be  for  the  court  to  make  a 
contract  for  the  parties,  which  they  neither  made  nor  contem- 
plated. 

Courts  of  equity  will  not  change  a  written  contract  except 
upon  the  clearest  evidence,  and  then  only  when  it  can  make  it 
conformable  to  the  intentions  of  both  parties.  Lyman  v.  U.  S. 
Ins.  Co.  17  Johns.  373;  Mils  v.  Lockwood,  42  111.  112. 

Messrs.  Matheny  &  McGuire,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

We  are  of  opinion  the  decree  in  this  case  is  correct.  The 
deposition  of  Charles  E.  Parker,  a  disinterested  witness,  and 
cognizant  of  the  transaction  from  its  beginning,  clearly  shows 
that  it  was  the  forty  acres  with  the  pond  upon  it,  about  which 
the  parties  were  contracting.  At  the  time  of  the  negotiation, 
the  agent  of  appellant,  with  whom  the  business  was  transacted, 
said  it  made  no  difference  which  of  the  forties  the  purchaser 
took,  and  that  he  must  decide  upon  the  numbers,  as  the  agent 
did  not  know  which  forty  had  the  fishing  privilege.  It  was 
perfectly  well  understood  that  this  privilege  was  the  object  of 
the  purchase,  and  hence  the  first  deed  which  was  sent  out  from 
Massachusetts,  and  which  did,  in  fact,  include  the  pond,  was 
sent  back  before  it  was  recorded,  from  a  mistaken  idea  that  the 
pond  was  on  the  other  forty,  and  the  defendant  then  executed 
a  new  deed.  It  then  being  discovered  that  the  first  deed  was 
in  fact  correct,  and  the  second  did  not  include  the  pond,  but 
17— 53rd  III. 
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the  purchase  money  having  meanwhile  been  paid,  the  defend- 
ant refuses  to  correct  the  error,  and  convey  the  land  described 
in  the  first  deed.  He  may  suppose  that  having  already  made 
two  deeds,  he  should  not  be  called  upon  to  make  a  third,  but 
the  error  in  the  description  having  been  the  result  of  misappre- 
hension on  both  sides,  equity  requires  that  the  mistake  should 
be  corrected,  and  the  vendor  should  convey  to  the  purchaser  the 
land  concerning  which  the  contract  was  really  made,  on  receiv- 
ing back  the  title  to  the  forty  acres  conveyed  by  mistake.  No 
equities  of  third  persons  have  intervened,  nor  does  it  appear 
that  there  has  been  any  change  in  the  condition  of  either  tract. 

Decree  affirmed. 


Cornelius  Holder  et  al. 

v. 
Jacob  D.  Herkimer  et  al. 


1.  Abstracts  and  briefs — necessity  thereof.  In  this  case,  the  plaintiff 
in  error  failed  to  comply  with  the  rules  by  filing  an  abstract  or  a  printed 
brief,  and  the  cause  was  dismissed  on  account  of  such  omission. 

2.  Appeals,  and  writs  of  error  to  inferior  courts.  In  the  absence  of 
statutory  provision,  this  court  has  no  authority  to  hear  writs  of  error 
directed  to  inferior  courts,  or  to  hear  appeals  from  such  courts. 

3.  Same — of  reviewing  decisions  of  the  common  pleas  court  of  the  city  of 
Mattoon.  So  this  court  has  no  jurisdiction  to  hear  a  writ  of  error  directed 
to  the  common  pleas  court  of  the  city  of  Mattoon,  there  being  no  law 
authorizing  causes  to  be  brought  from  that  court  to  the  supreme  court,  on 
error  or  by  appeal. 

Writ  of  Eeeoe  to  the  Common  Pleas  Court  of  the  city 
of  Mattoon ;  the  Hon.  William  W.  Ceaddock,  Judge,  pre- 
siding. 

Messrs.  Henry  &  Steele,  for  the  plaintiffs  in  error. 
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Messrs.  Moulton  &  Chafee  and  Messrs.  Harding  &  Bar- 
rett, for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  writ  of  error  in  this  case  must  be  dismissed.  Plaintiffs 
in  error  have  not  complied  with  the  rules  of  court  by  filing  a 
printed  abstract,  or  one  in  manuscript,  even,  nor  have  they  filed 
a  printed  brief.  When  cases  are  brought  to  this  court,  to  be 
entitled  to  a  hearing,  they  must  be  prepared  substantially 
according  to  the  rules  of  court,  and  when  the  rules  are  wholly 
disregarded  in  this  respect,  the  court  feel  no  inclination  to  so 
far  depart  from  its  rules  as  to  consider  and  decide  them. 

But,  independent  of  these  considerations,  we  fail  to  find  any 
law  which  confers  upon  this  court  jurisdiction  in  this  case. 
The  court  below  was  created  by  an  act  of  the  general  assem- 
bly, approved  on  the  twentieth  day  of  February,  1869.  The 
act  confers  upon  it  concurrent  jurisdiction  with  the  circuit 
court,  within  the  corporate  limits  of  the  city  of  Mattoon,  in 
all  civil  common  law  cases  and  actions  arising  under  the 
statutes  of  this  State,  for  the  recovery  of  debt.  It  provides 
for  the  election  of  a  judge  and  the  organization  of  the  court, 
and  the  service  of  process,  and  declares  that  it  shall  be  a  court 
of  record. 

The  tenth  section  of  the  act  (public  laws,  1869,  p.  135) 
declares  "  all  judgments  of  the  court  shall  be  a  lien  upon  real 
estate  in  the  county  of  Coles,  from  the  rendition  thereof,  sub- 
ject, however,  to  the  provisions  of  section  seven  of  this  act, 
and  shall  be  enforced  and  collected  in  the  same  manner  as 
judgments  rendered  in  the  circuit  court  of  Coles  county,  and 
appeals  from  the  orders  and  judgments  of  said  court  may  be 
taken  to  the  circuit  court  of  Coles  county,  and  shall  be  had  in 
the  same  cases,  and  taken  and  conducted  in  the  same  manner, 
as  is  provided  by  the  laws  of  this  State  for  taking  appeals  from 
the  circuit  courts  to  the  supreme  court."  The  remaining  por- 
tion of  the  section  applies  to  the  practice,  on  the  hearing  of 
appeals  in  the  circuit  court,  and  in  the  common  pleas  court. 
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This  is  the  only  provision  we  find  in  the  act  authorizing  or 
permitting  the  decisions  of  that  court  to  be  reviewed.  And  it 
will  be  perceived  that  it  contains  no  authority  to  remove  cases 
therefrom  to  this  court,  either  on  error  or  by  appeal.  In  the 
absence  of  statutory  provision,  we  are  aware  of  no  law  which 
authorizes  this  court  to  hear  writs  of  error  directed  to  inferior 
courts,  or  causes  sought  to  be  removed  therefrom  to  this  court. 
Nor  have  counsel  referred  us  to  any  law  on  the  subject. 
Although  the  county  courts  exist  as  courts  of  record,  no  one 
supposes  that  a  writ  of  error  lies  from  this  to  those  courts  for 
the  correction  of  errors  in  the  allowance  of  claims  against 
estates  or  other  judgments  or  orders,  where  the  statute  has  not 
authorized  an  appeal  or  error  to  be  prosecuted  in  this  court. 
In  such  cases,  the  remedy  is  by  appeal  to  the  circuit  court, 
unless  jurisdiction  is  conferred  upon  this  court  by  legislative 
enactment,  and  the  statute  in  this  case  has  not  made  any 
exception,  as  it  gives  the  appeal  to  the  circuit  court  of  Coles 
county.     The  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 


Joseph  Silvey 

v. 

Geokge  Dowell  et  al. 


Jurisdiction  in  chancery — remedy  at  laic — as  between  co-sureties.  The 
principal  maker  of  a  note  placed  an  indemnity  in  the  hands  of  one  of  his 
sureties,  and  the  latter  assumed  to  pay  the  note,  and,  after  having  paid  it  iu 
part,  procured  a  third  person  to  purchase  the  note  for  his  benefit.  The 
assignee  sued  upon  it  in  his  own  name,  and  recovered  a  judgment  thereon 
against  the  surety,  for  whose  benefit  the  note  had  been  bought,  and  another, 
his  co-surety,  and  execution  was  levied  upon  the  property  of  the  latter: 
Held,  it  was  inequitable  to  compel  the  surety,  whose  property  was  levied  on, 
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to  pay  the  debt  for  the  benefit  of  his  co-surety,  in  whose  hands  the  princi- 
pal maker  had  placed  funds  to  pay  it,  and  a  court  of  chancery  would  inter- 
pose to  restrain  its  collection.     The  remedy  was  not  at  law. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  for  the  appellant. 

Mr.  L.  Dearborn,  for  the  appellees. 

Mr.CHiEF  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  Mason  circuit  court,  exhib- 
ited by  Joseph  Silvey  against  George  Dowell,  John  Welch, 
J.  W.  Stevenson  and  David  B.  Phelps,  the  sheriff,  to  enjoin 
proceedings  on  a  fi.  fa.  issued  on  a  judgment  obtained  by 
Stevenson  against  Dowell  and  Silvey,  and  which  Stevenson  had 
assigned  to  Dowell. 

It  appears  from  the  record,  that  Dowell  and  Silvey  were 
securities  on  a  note  which  John  Welch  had  executed  to  William 
Claypool  for  two  hundred  and  fifty  dollars,  the  price  of  certain 
personal  property  Welch  had  bought  of  Claypool ;  that  by 
agreement  between  Welch,  Dowell  and  appellant,  Silvey,  Welch 
was  to  execute  a  chattel  mortgage  to  Dowell  and  Silvey  on  the 
property  purchased,  and  some  other  property,  as  security  to 
them,  which  he  did  execute ;  that  soon  after  its  execution, 
Dowell  took  possession  of  the  property,  and  assumed  the  pay- 
ment of  Welch's  note  to  Claypool ;  that  Dowell  paid  one-half 
the  note,  and  then  procured  Stevenson  to  buy  the  note  of  Clay- 
pool for  his,  Do  well's,  benefit,  he,  Dowell,  furnishing  the  money 
for  that  purpose.  Stevenson  bought  the  note,  paying  full  value 
therefor,  and  had  it  assigned  to  himself,  and  brought  an  action 
thereon  against  Dowell  and  appellant,  in  his  own  name,  and 
recovered  a  judgment  against  them  for  one  hundred  and  forty- 
seven  dollars  nineteen  cents  and  costs. 
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It  is  the  execution  issued  on  this  judgment,  and  which  was 
levied  on  appellant's  personal  property,  that  was  sought  to  be 
enjoined. 

Though  the  defendants,  Dowell  and  Stevenson,  in  their 
answers  to  the  bill,  deny  the  facts  above  stated,  yet  they  were 
abundantly  proved  by  appellant,  and  by  Stevenson  himself, 
who  was  sworn  and  testified  in  the  cause. 

Had  these  facts  been  known  to  appellant,  and  presented  as  a 
defense  to  the  action  at  law  on  the  note,  they  could  not  have 
availed,  for  he  was,  doubtless,  liable  on  the  note  to  the  holder 
by  assignment.  But  when,  as  it  now  appears,  his  co-defendant 
and  co-maker  of  the  note,  Dowell,  was  the  party  beneficially 
interested  in  the  note,  and  who  had  been  put  in  funds  by  Welch, 
the  principal  debtor,  sufficient  to  pay  it,  and  had  assumed  to 
pay  it,  the  injustice  of  the  proceeding  as  against  appellant, 
becomes  manifest,  and  is  so  glaring  as  to  require  the  interposi- 
tion of  a  court  of  equity. 

Dowell  having  received  full  indemnity  himself,  for  becoming 
security  for  Welch,  and  having  assumed  the  payment  of  the 
note,  which  he  was  morally  and  equitably,  if  not  legally  bound 
to  pay,  it  became  his  own  debt,  and  for  which  appellant  should 
not  be  responsible. 

It  is  against  equity  and  good  conscience  that  he  should  be 
compelled  to  pay  a  debt  which  his  co-surety  assumed  to  pay 
himself,  in  consideration  of  funds  having  been  placed  in  his 
hands  for  such  purpose. 

The  case  is  too  plain  for  argument.  The  bill  of  complainant 
should  not  have  been  dismissed.  For  the  error  in  dismissing 
it,  the  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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William  Strawn  et  aL 

v. 

Phebe  G.  Straws. 

1.  Special  dower  of  a  widow — construction  of  the  statute.  The  statute 
providing  for  an  allowance  to  a  widow  of  such  beds,  bedsteads,  bedding 
and  household  and  kitchen  furniture  as  may  be  necessary  for  herself  and 
family,  and  provisions  for  a  year  for  herself  and  family,  is  not  to  be  con- 
strued, in  regard  to  the  character  and  amount  of  such  allowance,  without 
reference  to  the  circumstances  of  the  parties,  but  in  fixing  such  allowance, 
the  appraisers  should  lake  into  view  the  condition  and  mode  of  life  in 
which  the  widow  was  left  by  the  death  of  her  husband,  and  regard  as 
necessary  that  furniture  which  is  the  ordinary  and  appropriate  furniture 
for  such  homesteads. 

2.  The  word  "  family,"  as  used  in  this  statute,  does  not  include  alone  the 
widow  and  the  minor  children  of  the  deceased,  but  includes  such  persons 
as  constituted  the  family  of  the  deceased  at  the  time  of  his  death,  whether 
servants,  or  children  who  had  attained  their  majority.  In  this  is  not  to  be 
included  boarders,  but  only  the  persons  constituting  the  private  household 
of  the  deceased. 

3.  The  design  of  the  statute  was  to  furnish  the  necessary  sustenance  for 
such  household  for  one  year  after  the  death  of  the  husband,  and  to  enable 
the  widow  to  keep  her  domestic  circle,  as  respects  the  remaining  members, 
unbroken,  during  that  time;  and  the  allowance  of  bedding,  furniture  and 
provisions  should  be  made  upon  this  basis. 

4.  So  where  the  husband  died,  leaving  an  estate  of  the  value  of  $500,000, 
and  a  large  and  comfortably  furnished  house,  and  a  family,  besides  four  of 
his  children,  who  were  all  of  age,  consisting  of  his  widow,  a  young  woman 
raised  by  the  family,  a  house-keeper,  a  cook,  a  man-servant,  and  a  man  who 
acted  as  superintendent  of  a  large  farm  under  the  widow's  control,  an  allow- 
ance to  the  widow  of  beds,  bedsteads  and  bedding  estimated  at  $400,  house- 
hold and  kitchen  furniture  estimated  at  $1600,  and  provisions  for  a  year 
estimated  at  $1590,  was  not  regarded  as  unreasonable  or  extravagant. 

Appeal,  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  appeal  from  the  county  court  of  Morgan  county, 
to  the  circuit  court,  involving  a  question  in  regard  to  the  char- 
acter and  amount  of  the  special  dower  for  the  widow  of  Jacob 
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Strawn,  deceased.  Upon  the  hearing  in  the  circuit  court,  the 
original  appraisement  bill  was  given  in  evidence  on  behalf  of 
the  widow,  as  follows : 

The  special  dower  reported  and  estimated  by  the  appraisers, 
was  as  follows : 

Necessary  beds  and  bedding  for  the  widow  and  family $  400.00 

Necessary  household  and  kitchen  furniture 1600.00 

One  spinning  wheel 5.00 

One  loom  and  appendage 25.00 

One  pair  of  cards 1.00 

One  stove  and  the  necessary  pipe  therefor 25.00 

One  milch  cow  and  calf 50.00 

One  horse 40.00 

One  woman's  saddle  and  bridle 15.00 

Provisions  for  one  year 1500.00 

Four  sheep  and  fleeces 32.00 

Food  for  three  months 50.00 

Other  property 60.00 

The  household  and  kitchen  furniture,  as  per  appraisement 
bill,  was  as  follows,  to-wit : 

HOUSEHOLD  AND  KITCHEN  FURNITURE. 

EAST   ATTIC   (ROOM.) 

Bedstead,  wash-stand,  looking-glass,  two  chairs $40.00 

Bed  mattress  and  bedding 15.00 

Curtains,  $5 ;  carpets,  $30 35.00 

WEST  ATTIC   (ROOM.) 

Carpet $30.00 

Two  bedsteads,  wash-stand,  two  chairs  and  glass 12.00 

Beds  and  bedding 30.00 

Stove  and  pipe 10.00 

ATTIC   HALL. 

Floor  and  stair  carpets $40.00 

EAST   FRONT   CHAMBER. 

Secretary , $30.00 

Bedstead,  bureau,  table  and  chairs 65.00 

Bed  and  bedding 15.00 

Carpet,  $20;  stove,  $10 30.00 
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SECOND   STORY  HALL. 

Floor  and  stair  carpets $50.00 

WEST  FRONT   CHAMBER. 

Wardrobe,  $30 ;  bedstead,  bureau  and  chairs,  $70 $100.00 

Beds  and  bedding,  $15 ;  two  marble  top  tables,  $50 65.00 

Three  sets  window  curtains,  $30 ;  rocker,  $5 35.00 

Looking-glass 12.00 

WEST   BACK   CHAMBER. 

Two  bedsteads,  wash-stands,  bureau,  chairs  and  rocker $120.00 

Carpet  and  rug 20.00 

Stove,  $10 ;  three  sets  curtains,  $30 40.00 

Beds  and  bedding 30.00 

LOWER  HALL. 

Pier  table  and  chairs $10.00 

SITTING  ROOM. 

Sofa,  $25 ;  secretary,  $20 $45.00 

Two  end  tables,  $25 ;  chairs  and  rocker,  $10 35.00 

Looking-glass,  $4 ;  carpet  and  rug,  $25 29.00 

Curtains,  $15;  clock,  $10;  stove,  $2 27.00 

PARLOR. 

Two  centre  tables,  $10 ;  sofa,  $40 ;  chairs,  $40 $  90.00 

Rocker,  $10 ;  mirrors,  $100 110.00 

Curtains,  $60;  carpets,  $120;  whatnot,  $5 185.00 

Two  astral  lamps,  $5 ;  stove,  $10 . .     15.00 

DINING  ROOM. 

Extension  table $15.00 

Twelve  chairs,  $12 ;  hat  rack,  $5 ;  carpets,  $25 42.00 

Stove 10.00 

men's  room. 

Two  bedsteads,  stand  and  chairs $  6.00 

Beds  and  bedding,  $30 ;  carpets,  $2 32.00 

drovers'  room. 

Four  bedsteads,  wash-stand  and  chairs , $  20.00 

Beds  and  bedding,  $60 ;  curtains  and  carpets,  $40 ;  stoves,  $5. . .  105.00 

KITCHEN  AND   WASH  HOUSE. 

Cooking  stove,  etc.  $25 ;  cupboard  and  dishes,  $25 $  50.00 

Ironing  table,  washtubs  and  chum 10.00 
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One-half  doz.  silver  table  spoons,  $15 ;  one  doz.  tea  spoons,  $8. .     23.00 

Castor,  knives  and  forks 7.00 

Other  articles,  not  enumerated 310.00 

Plaintiff  offered  to  prove  the  extent  and  value  of  Jacob 
Strawn's  estate,  real  and  personal.  The  admission  of  this  was 
objected  to  as  immaterial  and  irrelevant,  which  objection  was 
overruled,  and  exception  then  and  there  taken. 

Plaintiff  then  proved  that  Jacob  Strawn  died  the  owner  of 
a  farm  containing  about  four  thousand  acres;  of  five  other 
valuable  farms ;  of  Strawn's  hall,  in  Jacksonville ;  of  a  large 
and  valuable  dwelling  house  on  the  homestead,  and  the  furni- 
ture hereinbefore  set  forth,  and  that  Phebe  G.  Strawn  took 
possession  of  all  the  real  estate,  and  managed  the  same,  and 
accounted  for  rents. 

Plaintiff  also  offered  to  prove  that  a  daughter  over  eighteen 
years  of  age,  and  divers  other  persons,  as  servants  and 
employees,  lived  with  Phebe  G.  Strawn  after  the  death  of 
her  husband,  and  constituted  part  of  her  family.  The  admis- 
sion of  this  evidence  was  objected  to,  on  the  ground  that,  the 
word  family,  as  used  in  the  statute  giving  special  dower, 
included  only  the  widow  and  minor  children  of  the  deceased 
husband,  which  objection  was  overruled  by  the  court,  to  the 
overruling  of  which  objection  the  appellant  then  and  there 
excepted. 

Plaintiff  then  proved  that  Martha  Strawn,  a  daughter  of 
Jacob  and  Phebe  Strawn,  aged  twenty  years,  lived  with  said 
widow ;  also,  a  girl  fifteen  years  of  age,  who  had  been  several 
years  with  the  family,  as  one  of  the  family,  but  not  related ; 
a  female  servant,  employed  as  a  cook ;  a  hired  man ;  and  a 
man  employed  as  a  superintendent  and  clerk,  all  resided  with 
said  widow  after  the  death  of  her  husband,  and  at  the  time  of 
his  death. 

That  Jacob  Strawn  died  intestate  on  the  twenty-third  day 
of  August,  1865,  leaving  a  widow  (Phebe  G.  Strawn)  three 
children  (the  appellants)  by  a  former  wife,  all  of  whom  were 
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married  and  had  families;  also,  five  children  of  said  Jacob 
and  P.  G.  Strawn,  to-wit :  Jacob,  who  was  married ;  Julius 
E.,  aged  twenty-six  years,  single;  Gates,  aged  twenty-four 
years,  single ;  Daniel  G.,  aged  twenty-two  years,  single ;  and 
Martha,  aged  twenty  years,  single;  all  of  whom,  except 
Martha,  made  the  said  widow's  house  their  home ;  but  during 
the  year  after  their  father's  death,  were  traveling  most  of  the 
time  in  Europe.  Martha,  the  youngest  child,  was,  most  of  the 
year  following  the  death  of  her  father,  at  school  in  Massa- 
chusetts. 

The  plaintiff  also  offered  in  evidence  a  written  statement, 
filed  by  P.  G.  Strawn,  in  the  Morgan  county  court. 

This  paper  contains  a  statement  that  she  has  ascertained 
that  the  estate  is  solvent,  and  that  the  personal  estate,  apart 
from  the  household  goods  appraised,  is  more  than  sufficient  to 
pay  all  claims  against  Jacob  Strawn's  estate,  and  that  she 
elects  to  take  the  household  goods  mentioned  in  the  appraise- 
ment bill,  and  hereinbefore  set  forth,  at  their  valuation,  on 
account  of,  and  in  part  satisfaction  of  her  special  dower. 

The  appraisers'  second  report  was  also  offered  in  evidence  by 
plaintiff. 

In  this  report  of  re-estimate,  the  appraisers  adhere  to  their 
first  report  as  to  special  dower,  except  Lurton,  one  of  the 
appraisers,  who  filed  a  written  dissent. 

In  this  second  report,  the  appraisers  set  out  that  Jacob 
Strawn's  estate,  real  and  personal,  was  estimated  as  worth 
$500,000,  and  as  the  appraisers  understood,  the  family  of  the 
widow  consisted  of  herself,  one  young  woman  raised  by  the 
family,  a  house-keeper,  a  cook,  a  man-servant,  and  a  man  who 
acted  as  superintendent  and  clerk.  The  appraisers,  in  their 
report,  say  that  as  the  basis  in  part  of  their  estimate  of  the 
widow's  special  dower,  athat  there  must  be,  of  necessity,  a 
large  number  of  calls  upon  the  widow,  requiring  outlays  for 
family  supplies,  and  in  the  employment  of  hired  hands."  The 
appraisers  also  refer  to  some  twenty  cases,  as  precedents,  set  in 
the  Morgan  county  court,  where,  in  proportion  to  the  value  of 
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the  estate,  a  much  larger  sum  had  been  allowed  widows,  than 
had  been  allowed  in  this  case. 

The  plaintiff,  the  appellee,  here  closed  her  case. 

The  appellants,  William  Strawn  et  al.  then  introduced  the 
following  testimony : 

J.  Kelsey,  a  witness,  being  duly  sworn,  testified  that  he  kept 
a  hotel  in  Jacksonville  in  the  years  1865  and  1866,  and  knew 
the  price  of  provisions  in  Jacksonville  and  its  neighborhood 
in  those  years ;  that  he  had  been  a  hotel  keeper  and  boarding 
house  keeper  for  the  last  forty  years ;  that  provisions  for  one 
person  for  one  year,  on  the  basis  of  the  best  style  of  living,  in 
the  years  1865  and  1866,  in  and  near  Jacksonville,  would  not 
have  cost  more  than  one  dollar  per  day,  and,  in  his  judgment, 
would  not  have  cost  that  much.  Provisions  for  a  family  of 
three  would  not  have  cost  more  than  $500,  and  provisions  for 
a  family  of  eight  would  not  have  cost  more  than  $800  for  one 
year. 

Necessary  beds,  and  bedding  and  bedsteads  for  one  person, 
would  not  have  cost  more  than  $85.  Necessary  household 
and  kitchen  furniture  for  one  person,  would  not  have  cost 
more  than  $136 ;  kitchen  furniture,  including  stove  and  pipe, 
and  other  furniture,  would  not  have  cost  more  than  $100. 

This  was  all  the  evidence  in  the  case.  The  court  thereupon 
adjudged  that  the  said  Phebe  G.  Strawn  be  allowed  the  sum 
of  $3903  as  her  special  dower ;  that  said  Phebe  G.  Strawn  be 
allowed  to  retain,  in  part  satisfaction  of  said  special  dower, 
the  household  goods  and  furniture,  at  their  valuation  by  the 
appraisers,  to-wit,  $1994,  and  that  she  be  allowed  credit,  in 
her  account  as  administratrix,  for  the  balance  of  said  $3903 ; 
that  said  Phebe  G.  Strawn  recover  her  costs,  and  that  a  copy 
of  this  judgment  be  certified  to  the  said  Morgan  county  court, 
to  which  judgment  of  the  Morgan  circuit  court,  the  said 
William,  James  G.  and  I.  Strawn  then  and  there  excepted, 
and  prayed  an  appeal,  which  *was  allowed. 

The  following  is  the  assignment  of  errors : 
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1.  The  court  erred  in  allowing  to  Phebe  G.  Strawn,  as  the 
widow  of  Jacob  Strawn,  the  sum  of  $3903  as  her  special 
dower. 

2.  The  court  erred  in  admitting  testimony  of.  the  extent 
and  value  of  the  real  and  personal  estate  of  Jacob  Strawn,  as 
affecting  the  question  of  the  amount  of  the  widow's  special 
dower. 

3.  The  court  erred  in  admitting  testimony  that  hired  hands 
and  servants,  and  persons  other  than  relatives  of  Jacob  and 
Phebe  Strawn,  and  children  of  Jacob  Strawn,  not  minors,  were 
living  with  her  and  constituting  part  of  her  family. 

4.  The  court  erred  in  determining  that  the  word  "  family," 
in  the  statute  giving  special  dower,  includes  hired  hands,  ser- 
vants, persons  other  than  relatives  of  Jacob  and  P.  G.  Strawn, 
and  children  who  had  arrived  at  majority. 

5.  The  court  erred  in  determining  that  "  provisions  for  a 
year,"  in  the  statute  relating  to  special  dower,  includes  such 
a  supply  of  provisions  as  will  enable  the  widow  to  employ 
servants,  and  entertain  company,  in  a  style  proportioned  to  the 
wealth  of  her  deceased  husband. 

6.  The  court  erred  in  determining  that  the  phrases  "  neces- 
sary beds  and  bedding,"  and  "  necessary  household  and  kitchen 
furniture,"  include  such  a  supply  of  furniture  and  bedding,  etc. 
as  will  enable  the  widow  to  employ  servants,  furnish  a  house 
for  children  who  have  arrived  at  majority,  and  for  needy 
dependants,  in  a  style  proportioned  to  the  wealth  of  her 
deceased  husband. 

Mr.  Henry  E.  Dummer,  with  whom  was  Mr.  I.  J.  Ketcham, 
for  the  appellants. 

The  statute  giving  special  dower  to  widows  in  derogation  of 
the  rights  of  creditors  and  heirs,  is  manifestly  based  on  con- 
siderations of  humanity,  as  in  the  case  of  the  law  exempting 
property  from  sale  on  execution.  If  there  were  no  poor 
widows,  this  law  allowing  special  dower  never  would  have 
been  enacted.  See  Gross*  Ed.  of  Statutes,  p.  806,  sections 
52  to  62. 
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That  the  legislature  intended  no  discrimination  as  between 
rich  and  poor,  is  manifest,  in  this,  that  as  to  the  value  of  the 
horse  to  be  allowed,  the  saddle  and  bridle,  and  the  item  of 
"  other  property,"  the  precise  value  has  been  fixed. 

From  the  necessity  of  the  case,  the  widow  of  a  husband 
who  had  left  expensive  furniture  would  have  the  advantage 
over  the  widow  of  one  who  had  left  cheap  furniture ;  but 
beyond  this  necessary  difference,  all  widows  under  the  law  are 
on  an  equality. 

When  a  man  dies,  the  family  that  he  leaves  may  be  large  or 
small.  To  prevent  suffering,  more  would  be  necessary  in  one 
case  than  in  another.  The  law  could  not  then  define  how 
many  beds  and  bedsteads,  nor  how  much  household  and 
kitchen  furniture,  nor  what  provisions  would  be  required  to 
carry  out  its  policy,  and  so  the  law  provides  that  there  shall 
be  allowed  necessary  beds,  etc.,  necessary  household  and 
kitchen  furniture,  and  provisions  for  a  year  for  "  themselves 
and  families." 

It  is  necessary,  then,  that  a  construction  shall  be  put  upon 
the  word  "  families."  Does  it  include  the  minor  children  of 
the  deceased,  only  ?  or  does  it  include  others  ?  and  if  so,  what 
others  ?  We  claim  that  the  word  "  family  "  includes  only  the 
minor  children  of  the  deceased  husband.  The  law  has  so 
sharply  drawn  the  line  between  those  who  are  to  be  regarded 
as  capable  of  making  contracts,  and  capable  of  taking  care  of 
themselves,  at  twenty-one  years  in  males,  and  eighteen  years 
in  females,  and  that  has  been  so  long  acquiesced  in  and  is  so 
well  understood,  that  it  is  to  be  presumed  that  the  legislature 
adopted  in  this  law  that  line  of  demarkation. 

It  might,  with  some  force,  be  insisted  that  the  policy  of  this 
law  is  based  on  considerations  of  humanity,  the  word  family 
ought  to  include  any  minor  children  of  the  widow,  not  the 
children  of  the  deceased  husband.  But  there  are  stronger 
presumptions  against  such  a  construction.  In  the  absence  of 
express  language,  it  is  difficult  to  suppose  that,  even  in  the 
interests  of  humanity,  the  legislature  intended  to  justify  the 
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taking  of  the  property  of  one  man  to  support  the  children  of 
another. 

In  this  case,  Jacob  Strawn  left  no  minor  children,  nor  at  the 
date  of  his  death  had  Mrs.  P.  G.  Strawn  any  minor  children. 
She  declined  taking  any  specific  articles,  reserving  the  right  to 
take  their  equivalent  value,  either  in  other  articles  of  property 
or  in  money. 

The  only  controversy  is  as  to  three  items:  1.  Necessary 
beds,  bedsteads  and  bedding.  2.  Necessary  household  and 
kitchen  furniture.     3.  Provisions  for  a  year. 

The  appraisers,  instead  of  determining  how  many  beds,  bed- 
steads, and  what  bedding  and  furniture,  and  provisions,  were 
necessary  for  Mrs.  Strawn  alone,  she  having  no  other  family  in 
the  legal  sense,  assumed  that  the  word  family  included  male 
and  female  servants,  and  other  parties  not  related  either  to 
Jacob  Strawn  or  the  widow ;  that  they  had  a  right  to  make 
provision  for  expected  visitors ;  and  that,  in  the  amount  of  the 
allowance,  they  might  increase  it,  because  the  estate  was  rich. 
"With  these  views,  the  appraisers  said  the  widow  ought  to  have, 
as  her  special  dower,  beds,  bedsteads  and  bedding  worth  $400 ; 
household  and  kitchen  furniture  worth  $1600,  and  provisions 
worth  $1590. 

A  glance  at  the  appraisement  bill  will  show  that  the  apprais- 
ers, on  their  theory  of  the  law,  intended  to  give  Mrs.  Strawn 
all  the  furniture  in  the  well  furnished  homestead  of  a  dozen 
rooms. 

We  claim  that  the  appraisers  and  the  court  below  erred  in 
their  construction  of  the  law.  On  the  widow's  declining  to 
select  the  specific  articles  of  property  allowed  her  under  the 
designation  of  special  dower,  the  appraisers  should  have  deter- 
mined how  many  beds  and  bedsteads,  what  bedding,  furniture 
and  provisions  for  a  year,  were  necessary  and  proper  for  one 
person.  If  the  specific  articles  named  in  the  law  were  found 
in  the  property  belonging  to  the  estate,  as  was  the  case,  they 
might  have  selected  such  as  were  the  most  valuable. 
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The  appraisers  should  then  have  appraised  the  value  of  the 
specific  articles  so  determined  upon.  In  the  item  of  provisions 
for  a  year,  the  estimate  should  have  been  for  one  person,  and 
should  have  been  the  same  as  for  any  other  widow,  irrespective 
of  the  question  whether  the  estate  was  large  or  small. 

Mr.  William  Thomas,  for  the  appellee,  contended  that 
under  a  proper  construction  of  the  statute,  and  in  view  of  the 
circumstances  of  this  case,  the  allowance  made  by  the  circuit 
court  was  not  unreasonable  or  extravagant. 

The  legislature  did  not  mean  that  this  special  dower  to  the 
widow,  should  be  in  all  cases  the  same,  without  reference  to 
the  value  of  the  estates,  or  the  condition  in  life  of  the  parties. 
In  estimating  the  amount  of  provisions  for  the  year,  as  well  as 
the  bedding  and  furniture  necessary,  the  court  should  consider 
the  value  of  the  estate  and  the  mode  of  living  to  which  the 
family  had  been  accustomed,  and  the  social  position  of  the 
family.  What  is  "  necessary,"  is  not  to  be  determined  by  the 
demands  for  a  bare  subsistence,  but  by  the  circumstances  of 
the  family,  and  their  usual  mode  of  living. 

This  is  a  case  between  the  heirs  and  the  widow,  not  between 
her  and  creditors. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  an  order  of  the  circuit  court,  deter- 
mining the  special  dower  of  Phebe  G.  Strawn,  widow  of  Jacob 
Strawn,  the  case  having  been  carried  to  that  court  from  the 
county  court.  Jacob  Strawn  died  on  the  twenty-third  of 
August,  1865,  leaving  an  estate  valued  at  $500,000,  and  eight 
children,  of  whom  three  were  the  offspring  of  a  former  wife, 
and  five  were  the  children  of  appellee.  They  were  all  of  age, 
but  four  of  the  five  children  made  the  widow's  house  their 
home,  though  traveling  much  of  the  time  during  the  year  suc- 
ceeding their  father's  death.  The  homestead  occupied  by  the 
widow  is  a  large  and  valuable  house,  and  her  family  consisted, 
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besides  the  children  above  referred  to,  of  herself,  a  young 
woman  raised  by  the  family,  a  house-keeper,  a  cook,  a  man- 
servant, and  a  man  who  acted  as  superintendent  of  the  large 
farm  under  the  widow's  control.  Under  these  circumstances, 
the  appraisers  allowed  to  the  widow  beds,  bedsteads  and  bed- 
ding estimated  at  $400 ;  household  and  kitchen  furniture  esti- 
mated at  $1600,  and  provisions  for  a  year  estimated  at  $1590. 
The  circuit  court  approved  this  allowance,  and  the  three  step- 
children of  the  appellee  appealed.  The  controversy  relates 
only  to  the  three  items  above  named. 

The  statute  gives  to  the  widow  such  beds,  bedsteads,  bedding 
and  household  and  kitchen  furniture  as  may  be  necessary  for 
herself  and  family,  and  provisions  for  a  year  for  herself  and 
family.  The  report  of  the  appraisers  states  each  specific  article 
allowed  under  the  head  of  household  and  kitchen  furniture, 
and  an  examination  of  their  report  shows  that  their  allowance 
was  very  far  from  being  extravagant  for  furnishing  a  large  and 
comfortable  house,  such  as  the  homestead  is  shown  to  be.  But 
the  objection  taken  by  counsel  for  appellants,  and  the  ground 
upon  which  the  appeal  is  prosecuted,  is,  that  the  word  family, 
as  used  in  the  statute,  means  only  the  minor  children  of  the 
deceased,  and  if  there  are  no  minor  children,  then  the  widow 
is  entitled  only  to  such  bedding,  furniture  and  provisions  as 
are  necessary  for  the  use  of  one  person,  and  that  the  word 
family  can  not  include  servants,  or  children  who  have  attained 
their  majority  and  still  live  with  their  mother,  or  persons  who 
have  been  domesticated  in  the  family  during  the  lifetime  of  its 
head,  or  such  visitors  and  guests  as  the  social  position  of  the 
widow  will  compel  her  to  receive.  It  is  insisted  that  no  dis- 
tinction should  be  made  in  the  amount  and  character  of  the 
allowance  between  the  widow  of  a  man  of  large  fortune,  left 
with  an  ample  and  well  furnished  homestead  upon  her  hands, 
and  obliged  either  to  abandon  it,  or  to  employ  servants  for  its 
proper  care,  and  a  widow  who  is  left  in  possession  of  a  small 
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house,  which  she  has  been  accustomed  to  care  for  by  the  labor 
of  her  own  hands. 

We  do  not  deem  this  a  reasonable  construction  of  the  statute. 
It  can  not  be  supposed  that  the  legislature,  when  it  used  the 
words  "necessary  furniture"  and  "provisions  for  a  year," 
designed  to  use  the  words  in  a  rigid  and  unbending  sense,  to  be 
construed  in  all  cases  without  reference  to  the  circumstances  of 
the  parties.  If  that  were  so,  we  should  be  obliged  to  say  that 
many  articles  of  furniture  to  be  found  in  all  comfortable 
houses,  were  not  absolutely  indispensable,  and  that  the  pro- 
visions for  a  year  might  be  reduced  to  a  certain  amount  of 
bacon  and  corn  meal.  The  reasonable  intent  to  be  imputed  to 
the  legislature  is,  that  it  designed  the  appraisers,  in  fixing  this 
amount,  should  take  into  view  the  condition  and  mode  of  life 
in  which  the  widow  was  left  by  the  death  of  her  husband,  and 
to  regard  as  necessary  that  furniture  which  is  the  ordinary  and 
appropriate  furniture  of  such  homesteads.  So,  too,  in  regard 
to  the  word  family.  Inasmuch  as  the  children  of  the  appellee 
were  all  of  age,  although  some  of  them  were  still  members  of 
the  maternal  family,  it  is  claimed  that  the  provisions  allowed 
should  only  be  such  as  would  be  required  for  the  sustenance 
of  the  widow  alone.  But  we  are  of  opinion  the  legislature 
intended,  by  the  word  family,  to  include  such  persons  as  con- 
stituted the  family  of  the  deceased  at  the  time  of  his  death, 
whether  servants,  or  children  who  had  attained  their  majority. 
In  this,  of  course,  we  do  not  include  boarders,  but  only  the 
persons  constituting  the  private  household  of  the  deceased. 
It  was  the  design  of  the  legislature  to  furnish  the  necessary 
sustenance  for  such  household  for  one  year  after  the  death  of 
the  husband,  and  to  enable  the  widow  to  keep  what  death  had 
spared  of  her  domestic  circle,  unbroken,  during  that  time,  not- 
withstanding the  loss  of  her  husband.  This  is  the  humane 
construction,  and  is  most  consistent  with  the  kindly  and  liberal 
spirit  which  marks  all  our  legislation  in  regard  to  widows. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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John  Fetkow 

v. 

Reuben  H.  Merriwethee. 

1.  Mortgage — of  the  condition — when  broken.  Where  a  mortgage  is 
given  on  lands,  to  secure  the  payment  of  certain  promissory  notes,  condi- 
tioned, "  that  if  any  of  the  notes  prove  to  be  insolvent  or  worthless,  the 
mortgage  is  to  be  good  and  valid,  otherwise  to  be  null  and  void,"  to  consti- 
tute a  breach  of  the  condition,  the  notes,  or  some  of  them,  must  prove 
worthless.  The  mere  non-payment  of  the  notes  does  not  constitute  a 
breach. 

2.  Mortgagee  in  possession — of  his  defense  in  ejectment.  So  in  an  action 
of  ejectment  by  the  grantee  of  the  mortgagor,  against  a  grantee  of  the  mort- 
gagee in  possession,  where  the  defendant  relies  upon  the  mortgage,  with  such 
a  condition,  to  protect  his  possession,  to  make  hie  defense  availing  he  must 
show  that  the  makers  of  the  notes  are  insolvent,  or  the  notes  worthless,  as 
otherwise  the  condition  would  not  be  broken. 

3.  Consideration — not  essential  to  support  a  deed.  By  a  properly  drawn 
deed,  the  title  of  the  grantor  of  lands,  whatever  it  may  be,  passes  to  the 
grantee,  without  reference  to  the  consideration  paid ;  and  it  is  not  a  matter 
which  concerns  third  persons,  whether  there  was  a  full  consideration  paid 
or  not,  so  long  as  it  is  not  in  fraud  of  their  rights. 

4.  Same — want  of  consideration  in  a  deed  by  a  mortgagor — rights  of  the 
mortgagee.  And  it  in  no  wise  concerns  a  mortgagee,  that  the  mortgagor  has 
subsequently  conveyed  the  equity  of  redemption  to  a  third  person  for  a  full 
consideration,  or  has  convej^ed  it  gratuitously,  or  for  the  purpose  of  hinder- 
ing and  delaying  his  creditors,  as  the  conveyance  of  the  equity  of  redemp' 
tion  could  not,  in  the  least,  prejudice,  hinder  or  delay  him  in  a  foreclosure. 

5.  Fraudulent  conveyance — who  may  question  it — as  between  a  mort- 
gagee and  mortgagor.  So  where  a  party,  deriving  title  to  land  by  deed  from 
the  grantee  of  the  mortgagor,  brought  an  action  of  ejectment  against  a 
person  holding  as  assignee  of  the  mortgagee,  it  was  held,  the  defendant  had 
no  right  to  show  that  the  subsequent  conveyance  by  the  mortgagor  was 
fraudulent,  for  even  if  the  conveyance  by  the  mortgagor  was  fraudulent, 
and  should  be  so  declared,  the  equity  of  redemption  would  remain  in  the 
mortgagor,  and  could  not  enure  to  the  defendant. 

6.  Estoppel — where  a  party  alleges  a  person  has  no  title — and  afterward 
claims  under  him.  And  in  such  case,  the  fact  that  the  plaintiff  had,  previ- 
ous to  his  purchase,  declared  that  his  grantor  had  no  title,  would  not  estop 
him  from  asserting  his  title  unless  it  appeared  the  defendant  had  acted  upon 
the  declaration,  so  as  in  some  manner  to  change  his  liabilities  or  rights. 
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7.  Champerty.  There  is  no  law  in  this  State  to  prevent  persons  from 
purchasing  claims  or  titles  on  speculation,  or  for  the  purpose  of  prosecuting 
them  in  the  courts. 


Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Reuben  H. 
Merriwether  against  John  Fetrow,  to  recover  a  certain  eighty 
acre  tract  of  land.  The  plaintiff,  on  the  trial,  deduced  title  to 
the  land  from  the  general  government  to  himself,  and  on  his 
chain  of  title  no  question  is  raised.  The  defendant,  to  defeat 
a  recovery,  attempted  to  set  up  a  paramount  outstanding  title. 
He  first  introduced  a  mortgage  on  the  land  from  E.  M.  Thorpe, 
through  whom  the  plaintiff  derived  title,  to  J.  Park,  to  secure 
the  payment  of  certain  promissory  notes.  This  mortgage  con- 
tained this  condition :  "  That  if  any  of  the  notes  prove  to  be 
insolvent  or  worthless,  the  mortgage  is  to  be  good  and  valid, 
otherwise  to  be  null  and  void."  The  defendant  contended  there 
was  a  breach  of  condition  in  this  mortgage,  and  hence  he  had 
the  right  to  enter  and  hold  the  premises,  by  virtue  of  the  con- 
veyance from  Park,  through  whom  he  claims.  It  appears  that 
subsequent  to  the  execution  of  the  mortgage  from  Thorpe  to 
Park,  Thorpe  conveyed  twenty  acres  of  the  land  in  question  to 
Benjamin  Balliett,  and  the  remainder  to  Amanda  Day,  Balliett 
and  Day  afterward  conveying  by  quit  claim  deed,  to  the  plain- 
tiff. The  defendant  claimed  that  the  deeds  from  Thorpe  to 
Balliett  and  Day,  were  both  in  fraud  of  Thorpe's  creditors ; 
that  the  plaintiff  was  not  a  purchaser  in  good  faith,  but  had 
notice  of  all  the  rights  of  the  defendant,  who  was  in  possession, 
and  putting  valuable  improvements  on  the  land,  and  had  been 
doing  so  for  three  years ;  that  the  plaintiff  had  told  Balliett, 
two  years  before  purchasing  from  him,  that  his,  Balliett's,  title 
was  of  no  account,  and  that -the  plaintiff  had  paid  to  Balliett 
and  Day  a  mere  nominal  consideration  for  the  land.  The  plain- 
tiff testified  he  did  not  pay  Balliett  anything  for  his  interest  in 
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the  land,  but  agreed  with  him  to  prosecute  the  suit,  and  if  he 
gained  it,  Balliett  was  to  have  ten  acres  of  the  land — if  the 
suit  was  lost,  nothing ;  and  that  he  paid  Mrs.  Day  ten  dollars 
for  her  deed,  and  was  not  to  pay  any  more.  By  consent,  the 
cause  was  tried  by  the  court  without  the  intervention  of  a  jury, 
and  judgment  entered  for  the  plaintiff;  and  to  reverse  this 
judgment,  the  defendant  appealed. 

Messrs.  Malone  &  Iewin,  for  the  appellant. 

Messrs.  Emeeson,  Smith  &  Emeeson,  and  Messrs.  Nelson, 
Eoby  &  Peddecoed,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  in  the  court  below 
by  appellee,  for  the  recovery  of  eighty  acres  of  land  from  appel- 
lant. Appellee,  on  the  trial  below,  deduced  title  to  the  land 
from  the  general  government  to  himself,  and  on  his  chain  of 
title  no  question  is  raised.  Appellant,  to  defeat  a  recovery, 
attempted  to  set  up  a  paramount  outstanding  title.  He  first 
introduced  a  mortgage  on  the  land  from  E.  M.  Thorpe,  through 
whom  appellee  derives  title,  to  J.  Park,  for  sixteen  hundred 
dollars.  This  mortgage  contained  this  condition:  "If  any  of 
the  following  promissory  notes  prove  to  be  insolvent :  One  prom- 
issory note,  executed  by  Alexander  Rose  on  the  thirtieth  day  of 
March,  1857,  to  E.  M.  Thorpe,  for  the  sum  of  eight  hundred  dol- 
lars, due  on  or  before  the  fifth  of  January,  1858  ;  one  promissory 
note,  executed  by  Willis  S.  Oglesby  and  Thomas  L.  Smoat  to 
Francis  A.  Search,  on  the  first  day  of  January,  1857,  and  due 
on  or  before  the  first  day  of  January,  1858,  and  endorsed  by 
said  Search  to  said  Thorpe  ;  and  one  promissory  note,  executed 
on  the  twenty-third  day  ojf  October,  1856,  by  George  House- 
man and  Humphrey  Houseman  to  Francis  A.  Search,  for  the 
sum  of  one  hundred  and  sixty-five  dollars,  due  one  year  after 
date ;  and  one  promissory  note,  this  day  executed  by  the  said 
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Thorpe  to  the  said  John  Park,  for  the  sum  of  two  hundred  and 
ninety-five  dollars  and  forty  cents,  due  twenty-fifth  December, 
1857.  Now,  if  any  of  the  above  mentioned  promissory  notes 
prove  to  be  insolvent  or  worthless,  this  mortgage  to  be  good 
and  valid,  otherwise  to  be  null  and  void." 

It  is  contended  that  there  was  a  breach  of  condition  in  this 
mortgage,  and  hence  appellant  had  the  right  to  enter  and  hold 
the  premises,  by  virtue  of  the  conveyance  from  Park,  through 
whom  appellant  claims.  We  fail  to  perceive  any  evidence  of  a 
breach  of  condition.  A  breach  could  only  occur  by  the  notes, 
or  some  one  of  them,  proving  to  be  worthless ;  and  where  is 
the  evidence  that  they  did  ?  It  does  not  appear  that  the  makers 
were  prosecuted  to  insolvency,  or  that  a  suit  even  was  ever 
brought  against  them,  or  any  one  of  them.  Por  aught  that 
appears,  the  notes  may  have  all  been  paid  in  full  at  maturity. 
This  condition  is  not  that  it  should  be  broken  if  the  notes  were 
not  paid  when  due,  but  when  the  makers  proved  to  be  insolv- 
ent or  worthless.  To  establish  a  breach,  it  should  have  been 
proven  that  the  makers  were  insolvent,  or  that  the  notes  were 
worthless.  This  was  not  done,  and  hence  the  mortgage  cannot 
be  used  to  defend  the  possession.  As  the  condition  of  this 
mortgage  was  not  shown  to  have  been  broken,  the  case  of  Hall 
v.  Lance,  25  111.  277,  does  not  apply,  and  hence  can  not  control 
this  case. 

Appellant  also  offered  and  read  in  evidence  a  tax  deed  and 
conveyances  thereunder  as  title.  But  inasmuch  as  appellant 
has  failed  to  present  the  evidence  on  that  branch  of  the  case  in 
his  abstract,  and  as  no  point  is  made  on  it  in  his  argument,  we 
understand  him  as  abandoning  that  part  of  his  case.  We  sup- 
pose if  it  was  relied  upon,  he  would  have  presented  the  facts 
upon  which  to  raise  the  question,  in  his  abstract.  We  therefore 
pass  over  the  question  whether  the  tax  deed  presents  evidence 
of  title  to  defeat  a  recovery. 

We  do  not  see  how  the  sale  or  transfer  by  Balliett  to  appel- 
lee, for  a  nominal  consideration,  could  in  the  slightest  degree 
affect  the  title  held  by  the  former.     By  a  properly  drawn  deed, 
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the  title,  whatever  it  might  be,  would  pass  to  the  grantee,  with- 
out reference  to  the  consideration  paid.  It  is  not  a  matter 
which  concerns  third  persons,  whether  there  was  a  full  consid- 
eration paid  or  not,  so  long  as  it  is  not  in  fraud  of  their  rights. 
And  we  are  unable  to  perceive  in  what  respect  appellant's  rights 
could  be  affected.  He  held  as  assignee  of  the  mortgagee,  and 
it  in  no  wise  concerns  him  whether  the  mortgagor  held  the 
eq  uity  of  redemption,  or  has  transferred  it  to  another  for  a  full 
consideration,  or  has  transferred  it  gratuitously.  If  the  mort- 
gage debt  is  not  paid,  and  he  holds  as  assignee  of  the  mortga- 
gee, he  can  foreclose  and  sell  the  land.  If  it  has  been  paid, 
then  he  has  no  interest  in  the  land,  and  it  could  in  no  manner 
affect  his  rights.  He  but  purchased  the  right  to  hold  a  lien  on 
the  land  until  he  was  paid  the  mortgage  debt.  This,  at  the 
most,  was  the  extent  of  his  claim.  Then  how  did  it  affect  his 
rights,  even  if  Thorpe  did  convey  the  equity  of  redemption  to 
hinder  and  delay  his  creditors,  or  appellee  is  to  get  half  of 
what  he  recovers  ?  The  conveyance  of  the  equity  of  redemp- 
tion did  not,  and  could  not  in  the  least,  prejudice,  hinder  or 
delay  him  in  a  foreclosure. 

But  even  if  the  conveyance  by  Thorpe  was  fraudulent,  and 
should  be  so  declared,  it  would  leave  the  equity  of  redemption 
in  Thorpe,  and  it  could  not  enure  to  appellant.  Nor  could  it, 
in  the  slightest  degree,  affect  the  title  by  showing  that  appellee 
had,  before  purchasing,  said  that  Balliett's  title  was  worthless. 
It  was  but  his  opinion,  expressed,  perhaps,  to  enable  him  to 
acquire  it  on  better  terms  than  he  otherwise  could.  But 
whether  he  did  or  not,  it  does  not  appear  that  appellant  acted 
upon  the  declaration  so  as  in  any  manner  to  change  his  liabili- 
ties or  rights,  and  if  not,  he  has  no  right  to  complain  or  insist 
that  appellee  is  estopped  from  asserting  that  title. 

In  this  State,  there  is  no  law  to  prevent  persons  from  pur- 
chasing claims  or  titles  on%  speculation,  or  for  the  purpose  of 
prosecuting  them  in  the  courts.  Whether  the  law  is  for  the 
best  public  interest  which  permits  such  claims  to  be  transferred 
or  prosecuted,  is  for  the  determination  of  the  legislative  branch 
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of  the  government,  and  when  they  become  satisfied  that  such 
a  practice  is  pernicious,  they  will  doubtless  apply  the  corrective. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Sebastian  Dingledine 

v. 
George  Hershman  et  al. 


1.  Bill  of  review — to  what  extent  and  under  what  circumstances  errors 
may  be  corrected.  Upon  a  petition  to  enforce  a  mechanic's  lien,  to  which 
prior  incumbrancers  by  mortgage  were  made  parties,  the  decree  found  the 
value  of  the  premises  before  the  erection  of  the  improvements,  and  their 
value  with  the  improvements,  for  the  making  of  which  the  mechanic's  lien 
accrued,  and  then  declared  the  rule  of  distribution,  so  that  the  prior  mort- 
gagees should  first  be  paid  out  of  the  proceeds  of  a  sale  of  the  premises,  to 
the  extent  of  their  value  without  the  improvements,  and  upon  a  sale  being 
made,  the  proceeds  thereof  were  distributed  according  to  the  rule  thus 
declared.  Upon  bill  of  review,  afterwards  filed  by  those  claiming  the 
mechanic's  lien,  alleging  there  was  error  in  that  decree  in  regard  to  the  rule 
of  distribution,  it  was  held,  even  though  there  was  error  in  that  respect,  it 
could  not,  equitably,  be  corrected  upon  bill  of  review,  so  as  to  compel  the 
prior  incumbrancers  to  refund  any  portion  of  what  they  had  received, 
because,  the  sale  under  the  decree  being  allowed  to  stand,  they  would  have 
no  opportunity,  under  a  different  rule  of  distribution  limiting  their  propor- 
tion of  the  proceeds  of  the  sale,  to  protect  their  interests  by  making  the 
property  bring  a  higher  price.  The  only  equitable  mode  of  correcting  such 
error  in  the  original  decree,  if  one  existed,  would  be  to  set  aside  the  sale  and 
order  a  re-sale. 

2.  Mechanic's  lien — of  the  rule  of  adjustment  as  respects  prior  incum- 
brancers. The  rule  of  distribution,  however,  as.  between  the  prior  incum- 
brancers by  mortgage  and  those  holding  the  mechanics'  liens,  declared  in 
the  original  decree,  was  correct,  being  in  conformity  to  the  rule  announced 
in  Croskey  v.  Northwestern  Manufae.  Co.  48  111.  481. 

3.  Purchaser  at  judicial  sale — how  affected  by  a  reversal.  Where  a  pur- 
chaser at  a  judicial  sale  is  a  stranger  to  the  record,  he  is  not  chargeable 
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with  any  error  which  may  be  supposed  to  exist  in  the  decree  under  which 
he  purchased. 

Appeal  from  the  Circuit  Court  of  Brown  county ;  the  Hon. 
Chauncey  L.  Higbee,  Judge,  presiding. 

Certain  mechanics  and  material-men  filed  their  petition  to 
enforce  a  mechanics'  lien,  making  prior  incumbrancers  by  mort- 
gage, parties  defendant.  A  decree  was  rendered,  ascertaining 
the  value  of  the  land,  declaring  the  rule  for  the  distribution  of 
the  proceeds  of  a  sale  of  the  property,  and  directing  a  sale  to 
be  made.  The  decree  was  fully  executed,  and  the  proceeds  of 
the  sale  paid  over  to  the  prior  incumbrancers,  the  mortgagees. 
Subsequently,  this  bill  of  review  was  filed  by  those  claiming 
the  mechanics'  lien,  whereby  it  is  sought  to  modify  the  rule  of 
distribution  declared  in  the  original  decree,  on  the  allegation 
that  it  is  erroneous,  and  to  compel  the  mortgagees  to  refund  a 
portion  of  the  money  received  by  them,  in  order  that  it  may  be 
paid  over  under  the  mechanics'  lien. 

Whether  the  error  in  the  original  decree,  if  there  be  any,  can 
properly  be  corrected  in  this  mode,  is  the  principal  question. 

Mr.  Jackson  Grimshaw,  for  the  appellant. 

Bill  of  review  must  be  on  error  apparent.  Whitney  v.  Bank 
United  States,  13  Peters,  6 ;  Dexter  v.  Arnold,  5  Mass.  303 ; 
Griggs  v.  Gear,  3  Gilm.  10;  Evans  v.  Clement,  14  111.  209; 
Story's  Eq.  PL  Sec.  407 ;  Ibid.  420 ;  Turner  v.  Berry,  3  Gilm. 
544 ;  Garrett  v.  Moss,  22  111.  365  ;   Getzler  v.  Saroni,  18  111.  517. 

The  attempt  to  review  the  original  decree,  seems  to  be  based 
upon  sec.  20,  act  1845,  Revised  Code,  1845,  p.  347. 

The  court  having  once  ascertained  the  value  of  the  land,  and 
fixed  the  distributive  share  of  the  appellant  by  its  decree, 
could  not,  when  the  decree  had  spent  its  force,  modify  its  own 
order. 
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Mr.  W.  L.  Yandeventer,  for  the  appellees. 

The  relief  sought  by  the  bill  of  review,  may  be  properly 
granted. 

There  are  two  grounds  for  a  bill  of  review : 

First — For  error  of  law,  apparent  on  the  face  of  the  decree  ; 
and,  secondly,  newly  discovered  evidence.  2  Dan.  Ch.  Pr. 
3d  ed.  1630;  Griggs  v.  Gear,  3  Gilm.  2 ;  Garnett  et  al.  v.  Moss 
et  al  22  111.  363;  Quarrier  v.  Carter,  4  Hen.  &  Munf.  242. 

And  these  two  causes  may  be  joined  in  the  same  bill.  2  Dan. 
Ch.  Pr.  1630,  note  4. 

It  may  be  brought  for  error  of  law,  whenever  the  decree  is 
contrary  to  the  statute  law.     lb.  1632,  note  1. 

A  bill  of  review  may  be  brought  for  error  apparent  on  the 
face  of  the  decree,  without  leave  of  court ;  it  is  filed  as  of  right. 
Griggs  v.  Gear,  3  Gilm.  2  ;  Getzler  v.  Saroni,  18  111.  511 ;  2  Dan. 
Ch.  Pr.  1633;  Story's  Eq.  PI.  sec.  424. 

Besides,  a  defendant,  after  demurring  to  a  bill  of  review,  as 
was  done  in  this  case,  is  precluded  from  denying  or  questioning 
the  plaintiff's  right  to  file  it.  Griggs  v.  Gear,  3  Gilm.  2  ;  2 
Dan.  Ch.  Pr.  1637,  note  1 ;  Quarrier  v.  Carter,  4  Hen.  & 
Munf.  242.     See,  also,  Horner  v.  Zimmerman  et  al.  45  111.  14. 

Mr.  O.  C.  Skinner,  for  the  purchasers. 

I  contend  that  the  purchasers,  under  a  decree,  there  being 
jurisdiction,  are  protected,  though  the  decree  be  afterward 
reversed  ;  that  where  the  plaintiff  is  not  the  purchaser,  or  does 
not  still  hold  the  property,  a  reversal  will  not  affect  the  title ; 
that  it  is  only  when  the  complainant  is  purchaser,  and  still  owns 
the  property,  that  reversal  affects  title ;  that  third  parties  pur- 
chasing at  judicial  sales,  and  purchasers  from  parties  to  the 
suit,  are  always  protected,  though  the  judgment  or  decree  be 
afterwards  reversed,  for  irregularity  not  going  to  jurisdiction 
of  the  court.  45  111.  20,  23 ;  13  111.  494,  495  ;  28  111.  272, 
{Durham  v.  Heaton)  ;  Lavender  v.  Latimer,  15  111.  80;  Fergus  v. 
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Woodworth,  45  111.  374 ;  39  111.  128  ;  Moore  v.  Neil,  39  111.  656  ; 
Morgan  v.  Ladd,  2  Gilm.  414 ;  Thomas  v.  Negus,  2  Gilm.  700. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

Appellees  were  petitioners  in  the  circuit  court  of  Brown 
county,  at  the  September  term,  1867,  for  liens  as  mechanics  and 
material-men,  on  a  lot  of  land  in  the  possession  of  Charles  D. 
Wilber,  who  had  contracted  with  the  petitioners  to  erect  a  hotel 
building  thereon.  The  work  was  done  and  materials  furnished, 
for  the  most  part,  by  the  petitioners.  The  ground  on  which  it 
stood  was  purchased  by  Wilber  of  one  Jacob  C.  Bloom,  who 
was  the  owner  thereof  as  far  back  as  the  fifteenth  of  June,  1866, 
on  which  day  he  executed  four  notes  to  one  Sebastian  Dingle- 
dine,  of  one  thousand  dollars  each,  payable  in  one,  two,  three 
and  four  years  from  date,  with  interest  at  six  per  cent,  and  on 
the  same  day  he  executed,  his  wife  joining  therein,  a  deed  of 
mortgage  on  this  land  to  secure  the  payment  of  the  notes,  which 
was  duly  acknowledged  and  recorded.  Dingledine  was  made  a 
defendant  to  the  petitions,  who,  in  his  answer,  set  up  this  lien 
as  a  prior  lien. 

One  Ira  Van  Olinda,  also  made  a  defendant,  claimed  and 
set  up  a  lien  prior  in  time  to  the  petitioners,  arising  out  of  a 
trust  deed  executed  by  Wilber  to  one  Leavitt,  on  the  twenty- 
fifth  of  August,  1866,  to  secure  the  payment  of  three  promis- 
sory notes  of  sixteen  hundred  and  eighty-two  dollars  each, 
payable  in  one,  two  and  three  years,  at  eight  per  cent  interest, 
which  deed  was  in  trust  for  the  use  of  J.  C.  Bloom,  his  interest 
in  which,  he,  for  a  valuable  consideration,  had  sold  and  assigned 
to  Van  Olinda,  and  put  him  in  possession  of  the  premises. 
This  deed  was  recorded  on  the  third  of  September,  1866. 

No  one  of  the  petitioners  claimed  any  lien  of  a  date  anterior 
to  May,  1867. 

The  number  of  petitioners  for  liens  as  mechanics  and  mate- 
rial-men amounting  to  about  fifteen,  the  court  ordered  that  the 
suits  should  be  consolidated,  for  the  purpose  of  a  full  and  final 
decree. 
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At  the  March  term,  1868,  a  jury  being  waived  by  the  par- 
ties, the  cause  was  heard  upon  the  original  and  amended  peti- 
tions, interpleaders,  the  answers  of  Dingledine  and  Van  Olinda 
and  others,  and  replications  thereto,  and  a  decree  rendered  that 
Wilber  pay,  within  four  months,  all  costs  and  the  several 
amounts  found  by  the  court  to  be  due  the  lien  creditors,  and  in 
default  of  payment,  that  the  premises  be  sold  to  satisfy  them. 
It  was  further  found  by  the  decree,  that  the  premises,  before 
the  improvements  were  made  by  the  petitioners,  were  of  the 
value  of  twelve  thousand  dollars,  and  that  to  the  extent  of  that 
value  Van  Olinda  and  Dingledine  were  prior  incumbrancers, 
and  that  by  reason  of  the  improvements,  the  premises  were 
then  of  the  value  of  thirty  thousand  dollars,  and  it  was  ordered 
that  the  master,  from  the  proceeds  of  the  sale,  pay,  first,  the 
fees,  costs  and  expenses  of  the  cause,  and  costs  of  all  the 
causes  and  suits,  "  and  it  appearing  to  the  court  that  the  amount 
due  Van  Olinda  and  Dingledine  upon  the  decree  will  not 
exceed,  before  the  next  term  of  court,  twelve  thousand  dollars, 
the  value  of  the  premises  immediately  prior  to  the  first  of  said 
mechanics'  liens,  it  is  ordered  that  the  master  pay  Van  Olinda 
and  Dingledine  the  full  amount  due  them  ;  but  if  the  premises 
fail  to  produce  money  enough  to  pay  them  in  full,  then  they 
should  be  paid  pro  rata." 

The  master  reported  to  the  court,  at  the  September  term, 
1868,  that  he  had  sold  the  premises,  on  default  of  Wilber,  to 
Van  Olinda  and  one  Loring  P.  Wheeler,  for  eight  thousand 
two  hundred  and  fifty  dollars,  which  they  paid,  and  the  master 
executed  a  deed ;  that  he  paid  all  costs,  etc.  and  then  paid  to 
Sebastian  Dingledine,  the  oldest  incumbrancer,  four  thousand 
four  hundred  and  six  dollars  eighty-four  cents,  being  his  claim 
in  full  as  found  by  the  decree,  and  the  residue,  amounting  to 
three  thousand  four  hundred  and  ninety-two  dollars  eighty- 
one  cents  he  paid  to  Van  Olinda,  and  that  nothing  remained 
with  which  to  pay  mechanics'-  liens. 

In  August,  1868,  a  bill  of  review  was  filed  to  the  September 
term   by  the  petitioners,  in  which  Van  Olinda,   Dingledine, 


1870.]  Dingledine  v.  Hershman  et  al.  285 


Opinion  of  the  Court. 


Bloom  and  Leavitt,  and  one  Smith,  were  made  defendants,  and 
process  served  upon  them,  complaining  of  error  in  the  original 
decree,  in  respect  that  Dingledine  and  Van  Olinda  are  to  be 
paid  in  full  or  pro  rata  first,  and  before  complainants  ;  that  the 
decree  should  have  been  so  framed  as  to  direct  eighteen-thir- 
tieths  of  the  proceeds,  after  the  payment  of  costs,  etc.  should  be 
paid  pro  rata,  among  complainants,  and  they  pray  that  Dingle- 
dine be  compelled  to  refund  eighteen-thirtieths  of  the  proceeds 
received  by  him,  and  that  Van  Olinda  refund  all  he  received. 
Dingledine  answered  the  bill,  insisting  upon  the  decree  as  ren- 
dered ;  that  he  had  a  prior  mortgage,  duly  recorded,  before  any 
other  lien  attached,  and  that  Van  Olinda  had  a  mortgage  prior 
to  any  mechanic's  lien  ;  that  his  rights  were  acknowledged  and 
settled  by  the  decree ;  that  the  value  of  the  premises  was  cor- 
rectly found  by  the  decree,  and  that  they,  Dingledine  and 
Van  Olinda,  were  able  to  protect  their  interests  by  making 
the  property  bring  money  enough  at  the  sale  to  pay  their  liens, 
had  not  their  interests  and  priorities  been  protected  by  the 
decree  under  which  the  sale  was  made  ;  that  as  the  sale  to  Van 
Olinda  and  Wheeler  can  not  be  canceled,  it  would  be  unjust 
to  Dingledine  to  deprive  him  of  his  remedy  under  his  mort- 
gage, and  then  take  his  money  by  a  subsequent  decree,  to  pay 
junior  creditors.  A  replication  was  put  in  to  the  answer,  and 
at  the  March  term,  1869,  a  decree  was  entered  to  correct  the 
original  decree  in  this  manner :  That  out  of  twelve-thirtieths 
of  the  proceeds  of  the  sale,  after  paying  costs  out  of  the  entire 
proceeds,  the  master  shall  pay  Dingledine  the  amount  due  him, 
if  there  be  sufficient;  if  not,  then  pay  the  whole  of  the  twelve- 
thirtieths  to  Dingledine.  But  if  the  same  be  more  than  suffi- 
cient to  pay  Dingledine,  the  residue  of  the  twelve-thirtieths  be 
paid  to  Van  Olinda,  and  if  there  be  a  surplus  after  paying 
him,  then  the  residue  to  be  applied,  with  the  eighteen-thirtieths, 
to  the  lien  creditors,  pro  rata ;  and  the  court  finds  the  sale  to 
Van  Olinda  and  Wheeler  for  eight  thousand  two  hundred  and 
fifty  dollars,  the  amount  of  Dingledine  and  Van  Olinda's 
several  claims,  and  the  payment  to  them,  as  under  the  original 
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decree,  and  then  finds  that  twelve-thirtieths  of  the  proceeds  of 
the  premises  amount  to  thirty-three  hundred  dollars,  and  then 
decrees  that,  to  that  extent,  Dingledine  is  entitled  to  be  paid 
from  that  share  of  the  proceeds,  and  that  Van  Olinda  being  a 
junior  incumbrancer  to  Dingledine,  and  there  not  being  suffi- 
cient to  pay  Dingledine  in  full,  he,  Van  Olinda,  is  entitled  to 
no  portion  of  the  twelve-thirtieths.  It  was  then  ordered  and 
decreed  that  Dingledine,  within  ten  days  from  the  rendition  of 
the  decree,  refund  to  the  master  eleven  hundred  and  six  dollars 
eighty-four  cents,  being  the  excess  of  these  proceeds,  to  be  dis- 
tributed to  the  lien  creditors.  It  was  further  ordered,  in  the 
event  of  a  refusal  by  Dingledine  to  refund  this  amount  within 
ten  days,  that  then  a  fi.  fa.  issue  in  the  name  of  the  special 
master  against  Dingledine's  goods  and  chattels,  lands  and  tene- 
ments, with  like  force  and  effect  as  upon  a  judgment  at  common 
law. 

To  reverse  this  decree,  Dingledine  has  appealed  to  this  court, 
assigning  several  errors. 

We  have  not  considered  the  minor  objections  raised  by  appel- 
lant to  this  decree,  but  only  the  central  question  involved,  as 
connected  with  the  equity  of  the  case  as  it  appears  to  us,  on  a 
full  consideration  thereof. 

It  may  be  there  was  error  in  the  original  decree  in  respect  to 
the  rule  laid  down  for  the  distribution  of  the  proceeds  of  the 
sale  of  these  premises,  but  under  the  circumstances,  we  are  of 
opinion  that  it  can  not  be  corrected  on  this  bill  of  review  with- 
out disturbing  the  rights  of  innocent  parties  which  have  become 
fixed  under  that  decree. 

That  decree  declared  that  the  debt  of  Dingledine,  which  was 
a  first  lien  on  the  premises,  should  first  be  paid  out  of  the  pro- 
ceeds of  the  sale,  and  that  Van  Olinda,  who  held  a  second 
incumbrance,  should  be  paid  next  in  order,  and  that  the  bal- 
ance, if  any,  should  be  distributed  pro  rata  among  the  other 
lien  creditors. 

Under  this  assurance  Dingledine,  when  he  saw  the  bids  had 
reached  the  amount  of  his  debt,  had  no  further  interest  in 
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watching  the  sale,  and  had  a  perfect  right  to  cease  all  concern 
about  it ;  but  if,  on  the  other  hand,  had  the  rule  for  distribu- 
tion, which  this  new  decree  lays  down,  been  established,  he  might 
have  been  stimulated  to  force  the  property  up  by  offering  a 
higher  price  himself,  when,  perhaps,  he  did  not  desire  to  become 
a  purchaser.  After  a  sale  made  under  such  assurances  con- 
tained in  a  decree  of  the  court,  we  deem  it  highly  inequitable 
to  change  the  rule  of  distribution  and  make  Dingledine  pay 
back  a  part  of  the  money  which  he  justly  received  in  payment 
of  his  debt. 

The  same  view  must  be  taken  of  Van  Olinda's  position. 
He  was  assured  by  the  first  decree,  that  after  the  debt  to  Din- 
gledine was  paid,  the  balance  of  the  purchase  money,  or  so 
much  of  it  as  might  be  necessary,  should  be  applied  to  the  pay- 
ment of  his  debt,  and  under  that  assurance  he,  in  conjunction 
with  Wheeler,  run  the  property  up  to  a  certain  amount,  at 
which  they  became  the  purchasers,  although  that  amount  was 
not  sufficient  to  pay  him  in  full  after  paying  Dingledine. 
When  he  made  that  bid,  he  knew  how  much  of  the  purchase 
money  he  could  pay  with  his  own  debt,  and  how  much  he 
would  be  required  to  pay  in  cash,  to  satisfy  the  prior  incum- 
brance. The  very  statement  of  the  case,  it  seems  to  us,  shows 
how  inequitable  it  is  for  parties  to  come  in  afterwards,  and 
make  him  pay  a  larger  amount  of  money,  in  cash,  on  his  pur- 
chase, than  the  court  under  whose  order  the  sale  was  made,  had 
assured  him  he  would  be  required  to  pay.  That  would  be 
making  new  terms  for  the  purchaser,  to  which  he  had  never 
assented,  and  would  be  inconsistent  with  every  principle  of 
equity. 

The  other  lien  creditors,  the  complainants  in  the  original 
bill,  were  content  to  let  the  property  be  sold  at  a  price  which 
they  knew  would  leave  nothing  to  be  distributed  to  them,  under 
the  rule  of  distribution  laid  down  in  the  decree  under  which 
the  sale  was  made,  and  they  made  no  effort  to  advance  the  bids 
to  higher  figures.  This  being  so,  we  are  unable  to  appreciate 
the  justice  which  would  allow  them  to  come  in  and  take  a 
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share  of  the  purchase  money,  to  which  they  are  not  entitled  by 
the  decree.  If  dissatisfied  with  the  rule  of  distribution  laid 
down  in  that  decree,  they  should  have  complained  of  it  in  some 
legitimate  mode,  before  it  was  so  far  executed  as  to  vest  in 
innocent  parties,  rights  which  ought  not  to  be  disturbed,  but 
which  must  be,  in  order  to  correct  the  supposed  error  of  which 
they  complain.  They  were  content  to  remain  silent  when  they 
should  have  spoken,  and  can  not  now  be  heard  when  justice 
demands  their  silence. 

We  are  not  aware  of  any  mode  by  which  the  error  can  be 
corrected  in  the  original  decree,  if  there  be  one,  without  set- 
ting aside  the  sale,  and  commencing  the  execution  of  the 
decree  de  novo,  by  ordering  a  re-sale.  Possibly  this  might  be 
done,  had  Van  Olinda  alone  been  the  purchaser,  but  Wheeler, 
a  stranger  to  the  record,  has  acquired  rights  by  the  purchase, 
of  which  this  court  has  no  poAver  to  deprive  him.  He  is  not 
chargeable  with  any  error  which  may  be  supposed  to  exist  in 
the  decree  under  which  he  purchased,  and  as  this  court  has 
often  said,  it  is  the  highest  policy  of  the  law,  that  purchasers 
at  such  sales  should  feel  the  most  perfect  confidence  that  they 
are  acquiring  titles  which  can  not  be  disturbed ;  any  other  rule 
would  be  productive  of  much  evil. 

The  complainants  in  the  original  bill  were  content  to  let  the 
property  go  to  sale  under  a  decree  giving  to  Dingledine  pay- 
ment in  full  out  of  the  first  twelve  thousand  dollars  the  prop- 
erty might  bring,  and  it  would  now  be  very  unjust  to  make  a 
new  decree  for  distribution,  on  the  basis  of  the  old  sale,  when 
the  result  of  that  sale  might  have  been  very  different  on  a 
decree  such  as  has  been  now  rendered  on  this  bill  of  review. 

The  error,  if  there  be  one,  in  the  original  decree,  can  not 
now  be  corrected,  for  the  reasons  we  have  given. 

The  decree  of  the  circuit  court  on  the  bill  of  review  must 

be  reversed,  and  the  original  decree  must  remain  in  full  force, 

conforming,  as  it  does,  to  the  rule  announced  in  Croskey  v.  N. 

W.  Manuf.  Co.  48  111.  481.  % 

Decree  reversed. 
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1.  Limitations — bill  of  review.  For  errors  apparent  on  the  face  of  the 
record,  a  bill  of  review  must  be  brought  within  the  time  allowed  for  a  writ 
of  error. 

2.  Color  op  title — adverse  possession.  A  party  purchased  a  tract  of 
land  from  a  person,  acting  as  the  attorney  in  fact  of  the  owner,  and  paid 
him  the  contract  price,  and  not  receiving  a  deed,  the  purchaser  afterwards 
filed  his  bill  against  the  unknown  heirs  of  such  owner,  alleging  the  death 
of  the  latter,  and  the  purchase  and  payment  of  the  money.  Under  a 
decree,  the  master  conveyed  to  the  purchaser,  who  subsequently  sold  and 
conveyed  to  others,  and  these  entered  into  possession  under  their  color  of 
title,  and  paid  the  taxes  for  seven  years.  On  a  bill  filed  by  a  purchaser 
from  the  heirs  of  the  original  owner,  alleging  the  revocation  of  the  power 
of  attorney  under  which  the  first  sale  was  made,  by  the  death  of  the  party 
executing  it,  before  the  sale  was  made  by  the  attorney,  it  was  Jield,  the 
possession  of  those  claiming  under  that  sale  was  adverse,  and  they  could 
protect  themselves  under  their  color  of  title,  possession  and  payment  of 
taxes  for  seven  years. 

Appeal  from  the  Circuit  Court  of  McDonough  county ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hill  &  Dale,  for  the  appellant. 
Mr.  S.  Corning  Judd,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  1851,  Erb,  one  of  the  appellees  herein,  bought  of  Cockle, 
acting  as  attorney  in  fact  for  one  Jacquemart,  a  tract  of  land 
owned  by  the  latter.     He  paid  Cockle  the  contract  price,  and 
19— 53rd  III. 
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not  receiving  a  deed,  at  the  April  term,  1858,  of  the  McDon- 
ough  circuit  court,  filed  his  bill  against  the  unknown  heirs  of 
Jacquemart,  alleging  his  purchase  and  payment,  and  the  death 
of  Jacquemart.  The  court  decreed  a  deed,  which  was  made  to 
Erb  by  the  master,  on  the  third  of  June,  1858.  Erb  subse- 
quently sold  and  conveyed  the  north  half  of  the  land  to  Wal- 
ters, and  the  south  half  to  Crawford.  In  January,  1867, 
Dolton,  as  purchaser  from  the  heirs  of  Jacquemart,  filed  a 
bill  in  the  nature  of  a  bill  of  review,  alleging  errors  on  the 
face  of  the  record,  and  also  that,  at  the  time  of  the  sale  by 
Cockle,  as  attorney  for  Jacquemart,  the  latter  was  dead,  and 
the  power  of  attorney  revoked  by  his  death.  Erb,  Crawford 
and  Walters  were  made  defendants.  They  answered,  setting 
up,  among  other  things,  their  respective  purchases  and  pay- 
ment of  taxes,  and  possession  for  more  than  seven  years.  The 
court  heard  the  case  on  pleadings  and  proofs,  and  dismissed 
the  bill. 

It  is  very  clear  the  decree  was  correct.  For  errors  apparent 
on  the  face  of  the  record,  a  bill  of  review  must  be  brought 
within  the  time  allowed  for  a  writ  of  error,  and  in  this  case, 
nearly  nine  years  elapsed  between  the  rendition  of  the  original 
decree  and  the  filing  of  the  present  bill.  As  to  matters  dehors 
the  record,  alleged  in  the  bill,  as  a  ground  for  setting  aside  the 
original  decree  and  the  title  of  the  defendants,  the  latter  must 
be  allowed  to  protect  themselves  under  their  color  of  title, 
possession  and  payment  of  taxes  for  more  than  seven  years 
prior  to  the  filing  of  this  bill.  These  facts  were  proven,  and 
their  possession  was  adverse,  as  settled  in  Chickering  v.  Failes, 
26  111.  516,  and  Cook  v.  Norton,  48  111.  20. 

Decree  affirmed. 
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Louis  M.   F.  Jacquemart  et  ah 

v. 

George  H.  Erb. 


Motion — as  a  remedy  to  set  aside  a  decree  of  former  term.  A  decree  of  a 
former  term  can  not  be  reviewed  and  set  aside  upon  a  mere  motion. 

Appeal  from  the  Circuit  Court  of  McDonough  county ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

The  facts  of  this  case  will  be  found  set  forth  in  the  opinion 
of  the  court  in  the  preceding  case  of  Dolton  v.  Erb  et  al. 

Messrs.  Hill  &  Dale,  for  the  appellants. 

Mr.  S.  Corning  Judd,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case  the  appellant  sought,  by  motion,  to  set  aside  the 
same  decree  which  is  attacked  by  means  of  a  bill  in  the  nature 
of  a  bill  of  review,  in  the  case  of  Dolton  v.  Erb,  ante.  Apart 
from  the  insuperable  objection  to  an  attempt  to  review  and  set 
aside  a  decree  of  a  former  term  by  a  mere  motion,  we  have 
stated  in  the  opinion,  filed  in  the  preceding  case,  the  reasons 
why  the  relief  sought  can  not  be  granted,  even  in  a  proceeding 
by  bill. 

Judgment  affirmed. 
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William  W.  Hanks 

v. 
Aden  Baber. 


1.  Partnership — remedy  as  between  partners.  Where  two  partners,  upon 
a  settlement  of  their  partnership  affairs,  ascertain  and  agree  upon  a  balance 
due  from  one  to  the  other,  it  becomes  unnecessary  to  file  a  bill  in  chancery 
for  a  statement  of  the  partnership  accounts,  and  an  action  of  assumpsit 
will  lie  for  the  amount  found  to  be  due,  as  upon  an  account  stated.  But 
where,  upon  an  attempted  settlement  between  them,  a  mistake  is  made  in 
the  statement  of  the  account,  assumpsit  will  not  lie,  and  the  remedy  is  by 
bill  in  chancery  for  a  settlement  of  the  partnership  accounts. 

2.  Same — what  properly  included  in  such  accounting.  On  the  filing  of  a 
bill  in  chancery  for  the  settlement  of  partnership  accounts,  the  parties  can- 
not introduce  their  individual  accounts  into  the  statement. 

3.  Same — of  compensation  to  a  partner.  The  law  does  not  allow  com- 
pensation to  a  partner  for  his  time,  efforts  and  skill  in  the  management  of 
the  partnership  business,  but  on  the  contrary  implies,  unless  otherwise  pro- 
vided by  the  partnership  articles,  that  the  members  of  the  firm  are  to  give 
their  efforts  and  skill  for  the  promotion  of  the  interests  of  the  firm. 

Writ  of  Error  to  to  the  Circuit  Court  of  Edgar  county ; 
the  Hon.  James  Steele,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  William  W.  Hanks 
against  Aden  Baber,  for  a  settlement  of  the  accounts  of  a 
co-partnership  previously  formed  between  them,  for  the  pur- 
pose of  buying  and  selling  a  lot  of  cattle.  Upon  the  hearing, 
the  court  below  dismissed  the  bill,  and  to  reverse  this  decree, 
the  complainant  brings  the  record  to  this  court. 

Mr.  R.  N.  Bishop  and  Mr.  John  Scholfield,  for  the  plain- 
tiff in  error. 

Messrs.  Blackbttrne  &  Eads,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  evidence,  we  think,  shows  that  plaintiff  in  error  put 
into  the  partnership  the  sum  of  $1425,  and  that  defendant  put 
in  nothing ;  that  they  borrowed  various  sums  which  were  paid 
with  money  belonging  to  the  firm.  Defendant  in  error 
handled  the  money,  paid  it  out  for  cattle,  feed,  and  money 
they  had  borrowed,  and  sold  the  cattle.  It  appears  there  was 
a  loss  on  the  cattle  bought  and  sold,  amounting  to  $993,  and 
deducting  $496.50,  half  of  the  loss,  from  the  capital  put 
in  by  plaintiff  in  error,  would  leave  $928.50  due  him  from 
defendant  in  error.  But  a  careful  examination  of  the  evidence 
shows,  we  think,  that  of  the  capital  advanced  by  plaintiff  in 
error,  $400  was  borrowed  by  him  of  James  Hanks,  and  that 
the  firm  paid  that  debt  out  of  money  borrowed  by  the  firm  of 
Wright,  through  the  father  of  plaintiff  in  error. 

William  Hanks,  Sr.  testified  that  he  got  $934  of  Wright  for 
the  firm,  and  defendant  in  error  directed  him  to  let  plaintiff  in 
error  have  the  same ;  that  it  was  to  pay  debts  of  the  partner- 
ship— upwards  of  $400  to  James  Hanks,  about  $200  to  Bar- 
netts,  and  some  for  corn  the  cattle  had  eaten.  Plaintiff  in  error 
testified  that  $433  of  the  Wright  money  was  paid  to  James 
Hanks.  James  Hanks  testified  that  plaintiff  in  error  got  of 
him  as  they  went  to  purchase  the  cattle,  $400,  which  he  after- 
wards paid  back. 

There  is  no  evidence  in  the  record  that  this  $400  was  a  firm 
debt.  On  the  contrary,  it  was  borrowed  by  plaintiff  in  error 
before  the  cattle  were  purchased,  and  we  must  conclude  that  it 
formed  a  part  of  the  capital  put  in  by  him.  We  have  seen 
that  the  debt  was  paid  by  money  belonging  to  the  firm.  It 
follows  that  this  payment,  made  by  the  firm,  reduced  the 
capital  of  plaintiff  in  error  $433,  the  amount  paid  to  relieve 
him  from  individual  liability  for  its  payment.  This  left 
his  capital  $992,  and  being  liable  for  one-half  of  the  loss,  which 
was  $496.50,  when  deducted  from  the  capital  of  $992,  leaves 
$495.50,  the  sum  defendant  in  error  owes  to  plaintiff  in  error, 
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and  for  which  he  is  entitled  to  a  decree  on  the  evidence  in  the 
record,  and  which  the  court  below  should  have  allowed  him. 

It  is  urged  that  the  account  was  taken  and  the  balance  found 
by  Hardwick  when  the  parties  attempted  to  settle,  and  the 
sum  having  been  found,  a  court  of  equity  will  not  entertain 
jurisdiction,  and  plaintiff  in  error  can  only  have  relief  in  a 
court  of  law.  It  is  true,  when  partners  have  settled  their 
partnership  accounts  and  a  balance  is  ascertained,  an  action  of 
assumpsit  will  lie  for  money  due  on  an  account  stated.  In 
such  a  case,  there  ceases  to  be  any  necessity  to  file  a  bill  to  have 
the  partnership  accounts  stated,  as  that  has  been  done  by  the 
parties  themselves.  But  in  this  case  it  will  be  seen  that  the 
account  was  not  correctly  stated,  as  it  is  claimed  there  was 
then  due  plaintiff  in  error  $928.50,  which  error  was  produced 
by  allowing  plaintiif  in  error,  as  capital,  $433,  which  he  had 
borrowed,  and  which  was  paid  by  the  firm.  Deduct  that 
amount  from  the  amount  then  found,  and  it  leaves  the  amount 
we  have  found  from  the  evidence.  It  follows  there  was  not 
a  balance  truly  stated,  such  as  would  authorize  a  recovery 
in  assumpsit. 

As  the  partners  agreed  to  share  profits  and  losses  equally, 
and  there  was  a  loss,  plaintiif  in  error  is  liable  to  share  one- 
half  of  that  sum,  which  we  have  deducted  from  his  capital, 
holding  defendant  in  error  liable  to  refund  one-half  of  the 
capital  of  plaintiff  in  error.  As  plaintiff  in  error  advanced  all 
the  capital,  and  defendant  in  error  nothing,  no  reason  is  per- 
ceived why  he  should  be  allowed  for  his  time,  or  care  and 
attention  to  the  business.  Nor  does  the  law  allow  compensa- 
tion to  a  partner  for  his  time,  efforts  and  skill  in  the  manage- 
ment of  the  business  of  the  firm.  The  law  implies,  unless 
otherwise  provided  by  the  partnership  articles,  that  the  mem- 
bers of  the  firm  are  to  give  their  efforts  and  skill  for  the  promo- 
tion of  the  interests  of  the  firm. 

Nor  can  the  parties,  on  a  bill  to  settle  partnership  accounts, 
introduce  their  individual  accounts  into  the  statement.     They 
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are  not  connected  with,  nor  do  they  in  any  wise  relate  to,  the  busi- 
ness of  the  partnership.  They  form  a  separate  and  disconnected 
matter  that  can  not  be  included.  The  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  to  this  opinion. 

Decree  reversed. 


Carlo  Greschia 

v. 

The  People  of  the  State  of  Illinois. 


1.  Criminal  law — defense  of  habitation — degree  of  fores  allowable.  Upon 
the  trial  of  a  party  on  the  charge  of  murder,  it  appeared  the  deceased  went 
to  the  room  of  the  prisoner  for  a  lawful  purpose,  and  while  there  demeaned 
himself  properly,  though  some  altercation  occurred  between  them,  and 
hard  words  exchanged.  The  deceased,  however,  left  the  room,  and  pro- 
ceeded down  a  stairway,  remarking  as  he  went,  to  the  prisoner,  "  go,  with 
all  the  money  you  have  got — hasn't  your  wife  to  beg  every  day?"  to 
which  the  prisoner  replied,  "you  go,  you  rascal, go."  At  this,  the  deceased 
turned  to  go  up  the  stairs  again,  in  an  angry  mood,  when  the  prisoner  said, 
"  come  back,  I  will  fix  you."  As  the  deceased  advanced  to  the  door  of  the 
prisoner's  room,  unarmed,  in  the  act  of  entering  it,  it  being  open,  the  pris- 
oner seized  a  rolling-pin,  and  wielding  it  with  both  hands,  struck  deceased 
three  or  four  blows,  fracturing  his  skull  so  seriously  that  he  died  therefrom 
the  following  day.  The  homicide  was  regarded  entirely  inexcusable, 
under  the  circumstances.  The  prisoner  did  not  seek  to  avoid  a  collision, 
but  invited  it,  and  a  term  of  one  year  in  the  penitentiary  was  a  very  much 
lighter  punishment  than  the  jury  would  have  been  justified  in  inflicting 
upon  him. 

2.  It  was  not  erroneous,  in  such  case,  for  the  court  to  instruct  the  jury 
that,  in  considering  whether  the  killing  was  in  defense  of  habitation,  they 
should  consider  the  attending  circumstances,  the  conduct  of  the  parties  at 
the  time  and  immediately  previous  to  the  killing,  and  the  means  and  force 
used,  as  bearing  upon  that  question. 

3.  And  the  jury  might  properly  further  consider,  in  determining 
whether  the  killing  was  in  self-defense,  whether  the  force  used  in  repelling 
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the  deceased,  in  its  amount  and  character,  was  not  such  as  a  reasonable 
mind  would  regard  as  unreasonable,  under  the  circumstances. 

4.  If  the  use  of  a  deadly  weapon  was  not  necessary,  or  apparently 
necessary,  in  order  to  prevent  the  deceased  entering  the  room  of  the  pris- 
oner and  committing,  or  offering  to  commit,  an  assault  upon  him,  and  he 
could  reasonably  and  safely  have  avoided  using  the  weapon,  it  was  his 
duty  to  have  done  so,  even  though  the  deceased  was  returning  to  the  pris- 
oner's room  with  a  quarrelsome  intent. 

Writ  of  Error  to  the  Superior  Court  of  Chicago;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  an  indictment  against  Carl  Gresur,  alias  Carlo 
Greschia,  for  the  murder  of  Stephania  Lagarmarsen. 

The  circumstances  under  which  the  homicide  was  com- 
mitted, are  set  forth  in  the  opinion  of  the  court. 

On  behalf  of  the  prosecution,  the  court  instructed  the  jury 
as  follows : 

1.  The  court  instructs  the  jury,  that  "manslaughter  is  the 
unlawful  killing  of  a  human  being,  without  malice,  express  or 
implied,  and  without  any  mixture  of  deliberation  whatever. 
It  must  be  voluntary,  upon  a  sudden  heat  of  passion,  caused 
by  a  provocation  apparently  sufficient  to  make  the  passion  irre- 
sistible or  involuntary,  in  the  commission  of  an  unlawful  act, 
or  a  lawful  act,  without  due  caution  or  circumspection." 

2.  The  court  further  instructs  the  jury,  that  "  involuntary 
manslaughter  shall  consist  in  the  killing  of  a  human  being 
without  any  intent  to  do  so,  in  the  commission  of  an  unlawful 
act,  or  a  lawful  act,  which  probably  might  produce  such  a  con- 
sequence, in  an  unlawful  manner." 

3.  The  court  further  instructs  the  jury,  that,  under  the 
indictment  in  this  case,  which  is  for  murder,  the  jury  may 
and  should  find  the  defendant  guilty  of  manslaughter,  if  they 
believe,  from  the  evidence,  that  he  is  guilty  of  manslaughter. 
And  if  they  find  him  guilty  of  manslaughter,  they  must  fix 
in  their  verdict  his  punishment,  which  must  be  confinement  in 
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the  State  penitentiary  for  his  natural  life,  or  any  number  of 
years,  and  not  less  than  one  year. 

4.  The  court  further  instructs  the  jury  (in  the  words  of  the 
statute)  that  "  if  a  person  kill  another  in  self-defense,  it  must 
appear  that  the  danger  was  so  urgent  and  pressing  that,  in 
order  to  save  his  own  life,  or  to  prevent  his  receiving  great 
bodily  harm,  the  killing  of  the  other  was  absolutely  neces- 
sary." 

"  A  bare  fear  of  any  of  these  offenses,  to  prevent  which  the 
homicide  is  alleged  to  have  been  committed,  shall  not  be  suffi- 
cient to  justify  the  killing.  It  must  appear  that  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a  reasonable 
person,  and  that  the  party  killing  really  acted  under  the  influ- 
ence of  those  fears,  and  not  in  a  spirit  of  revenge." 

5.  The  court  instructs  the  jury,  that  if  they  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  deceased, 
Lagarmarsen,  and  the  defendant,  Greschia,  had  a  quarrel, 
with  words,  in  or  near  the  defendant's  room,  and  on  the 
stairs  leading  to  said  room;  and  that  the  deceased,  after 
going  a  part  way  down  stairs,  turned  about  and  went  up  the 
stairs,  as  if  going  to  said  room,  to  meet  said  defendant,  with 
the  purpose  to  further  continue  said  quarrel,  and  that  the 
deceased  had  no  weapon  or  dangerous  instrument;  and  that, 
when  deceased  got  nearly  to  the  door  of  said  room,  or  to  it, 
the  defendant  wilfully,  intentionally  and  feloniously,  struck 
the  deceased  several  violent  and  severe  blows  on  the  head  with 
the  club  mentioned  by  the  witnesses  and  shown  in  evidence ; 
and  that  such  club  was  a  dangerous  and  deadly  weapon,  when 
it  was  not  necessary,  or  apparently  necessary,  in  order  to  pre- 
vent the  deceased  from  entering  said  room  and  committing,  or 
offering  to  commit,  an  assault  upon  said  defendant,  and  when 
the  defendant  could  have  reasonably  and  safely  avoided  using 
such  club  in  the  manner  afoiesaid,  then  the  jury  should  find 
the  defendant  guilty  of  manslaughter,  if  they  believe,  from  the 
evidence,  that  deceased  died  from  the  effects  of  such  blows. 
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The  following  instructions  were  given  for  the  defendant, 
that  portion  in  brackets  being  modifications  by  the  court,  of 
the  instructions  as  asked : 


1.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
inflicted  the  fatal  blow  upon  deceased  in  self-defense,  while 
the  deceased  was  manifestly  intending  and  endeavoring,  in  a 
violent  manner,  to  enter  the  habitation  of  the  defendant,  for 
the  purpose  of  assaulting  or  offering  personal  violence  to  the 
defendant,  being  therein,  then  the  killing  was  justifiable,  and 
the  jury  ought  to  acquit  the  defendant.  [But  the  jury,  in 
considering  whether  the  killing  was  justifiable,  on  the  ground 
that  the  killing  was  in  self-defense,  while  the  deceased  was 
endeavoring,  in  a  violent  manner,  to  enter  the  prisoner's  habi- 
tation, should  consider  the  circumstances  attending  the  killing, 
and  the  conduct  of  the  parties  at  the  time  and  immediately 
previous  thereto,  and  the  means  used,  and  the  degree  of  force 
used  by  the  prisoner  in  making  what  is  claimed  to  be  this  self- 
defense,  as  bearing  upon  the  question,  whether  the  blows  given 
were  actually  given  in  self-defense,  or  whether  they  were  given 
in  carrying  out  an  unlawful  purpose.  If  the  force  used  was 
unreasonable  in  amount  and  character,  and  such  as  a  reason- 
able mind  would  have  so  considered  under  the  circumstances, 
it  is  proper  for  the  jury  to  consider  that  fact  in  determining 
whether  the  killing  was  in  self-defense.] 

2.  If  the  jury  believe,  from  the  evidence,  that,  just  prior  to 
his  death,  the  deceased  attempted,  in  a  violent  manner,  to  enter 
the  dwelling  of  the  defendant,  for  the  purpose  of  assaulting  or 
offering  personal  violence  to  the  defendant,  being  in  said 
dwelling,  or  any  other  person  dwelling  or  being  therein,  and 
that  the  defendant,  in  [reasonably]  resisting  such  attempt  of 
the  deceased,  unintentionally  and  without  malice  killed  the 
deceased,  then  the  killing  was  justifiable  or  excusable,  and  the 
jury  ought  to  acquit  the  defendant.  [The  jury,  in  considering 
whether  the  killing  was  in  defense  of  habitation,  should  con- 
sider the  circumstances  attending  the  killing,  and  the  conduct 
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of  the  parties  at  the  time,  and  immediately  previous  thereto, 
and  the  means  and  force  used,  as  bearing  upon  the  question  of 
whether  the  killing  was  in  defense  of  habitation.] 

The  jury  found  the  defendant  guilty  of  manslaughter,  and 
fixed  his  term  of  confinement  in  the  penitentiary  at  one  year, 
and  judgment  was  entered  accordingly.  The  defendant  there- 
upon sued  out  this  writ  of  error. 

Messrs.  Millek,  Van  Arman  &  Lewis,  for  the  plaintiff  in 
error. 

Mr.  Charles  H.  Reed,  State's  attorney,  for  the  people. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  indicted  in  the  superior  court  of 
the  city  of  Chicago,  for  murder,  and  a  verdict  rendered  of 
manslaughter,  and  sentencing  him  to  confinement  in  the  peni- 
tentiary for  one  year,  on  which  the  court  entered  judgment. 

The  points  made  here,  by  the  plaintiff  in  error,  question  the 
correctness  of  this  finding,  and  also  the  ruling  of  the  court 
upon  the  instructions. 

As  to  the  finding,  we  have  examined  with  care  all  the 
evidence  in  the  record,  and  are  constrained  to  say,  it  is  of 
such  a  character  as  to  have  justified  the  jury  in  imposing  a 
sentence  upon  the  prisoner  much  more  severe  than  they  did 
impose,  for  we  are  unable  to  see  a  single  mitigating  circum- 
stance in  favor  of  the  prisoner,  in  the  whole  case. 

The  deceased  was  at  the  prisoner's  room  for  a  lawful  pur- 
pose. He  had  been  an  inmate  of  his  family,  a  boarder  in  it, 
keeping  his  clothes  there.  His  business  or  inclination  induced 
him  to  leave  (Jhicago  for  Rock  Island,  and  while  there,  he 
wrote  to  one  of  the  witnesses  to  get  his  clothes  from  the  pris- 
oner's room  and  send  them  to  him  by  express.  This  was  not 
done,  and  after  an  absence  of  some  weeks,  deceased  returned 
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to  Chicago  and  went  to  the  prisoner's  room  for  his  clothes, 
when  some  altercation  occurred  between  them  and  hard  words 
exchanged.  The  deceased  got  his  clothes,  and  was  proceeding 
down  stairs  with  them  under  his  arm,  when  the  deceased  said 
to  the  prisoner,  "  go,  with  all  the  money  you  have  got,  hasn't 
your  wife  to  beg  every  day  ?"  to  which  the  prisoner  replied, 
"  you  go,  you  rascal,  go."  At  this,  the  deceased  turned  to  go 
up  the  stairs  again,  when  the  prisoner  said,  "  come  back,  I  will 
fix  you."  As  the  deceased  advanced  to  the  door  of  prisoner's 
room,  and  was  in  the  act  of  entering  it,  it  being  open,  the 
prisoner  seized  a  rolling-pin,  and  wielding  it  with  both  hands, 
struck  deceased  three  or  four  blows  with  it,  on  his  head,  frac- 
turing the  skull,  the  fracture  extending  clear  through  from  the 
orbital  process  to  the  occipital  bone,  inflicting  a  wound  "  past 
all  surgery,"  and  of  which  the  man  died  on  the  following  day. 
The  deceased  did  not,  as  insisted  by  the  prisoner's  counsel, 
seek  to  enter  the  prisoner's  room  forcibly.  He  was  there  in 
the  first  place,  rightfully,  to  get  his  property,  which  he  had 
left  there.  The  prisoner  made  no  objection  to  his  going  there 
for  that  or  any  other  lawful  purpose,  and  while  in  the  room  he 
demeaned  himself  properly.  He  had  no  weapon,  nor  did  he 
give  any  indications  "of  a  quarrelsome  intent.  When  he  was 
leaving  peaceably,  with  his  clothes,  irritated  by  a  remark  the 
prisoner  made  while  deceased  was  descending  the  stairs,  he 
suddenly  turned,  and  in  angry  mood  went  towards  the  pris- 
oner, the  prisoner  having  told  him  to  "  come  on." 

The  case  has  but  few  points  of  resemblance  to  the  case  of 
Reins  v.  The  People,  30  111.  256,  on  which  the  prisoner's  counsel 
seem  to  rely.  In  that  case,  the  prisoner  had  retreated  to  Mrs. 
Foley's  house,  and  seeing  the  deceased,  with  whom  he  had 
been  fighting,  coining  to  the  house,  the  door  was  closed,  and  in 
the  forcible  attempt  of  deceased  to  open  the  door,  the  fatal 
blow  was  inflicted.  To  make  this  case  like  Reins'  case,  the 
prisoner,  instead  of  using  this  murderous  weapon  against  an 
unarmed  man,  crushing  his  skull  with  it,  even  at  the  very 
threshold  of  his  open  door,  had,  on  seeing  the  approach  of  the 
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deceased,  quietly  shut  and  bolted  the  door,  and  the  deceased 
had  then  attempted  to  force  an  entrance,  it  might  be,  the  pris- 
oner would  have  been  justified  in  using  the  weapon  he  did,  if 
there  were  real  grounds  for  apprehending  violence  from  the 
deceased,  should  he  succeed  in  forcing  the  door,  and  if  no 
other  ready  means  of  self-preservation  were  at  hand.  But  the 
prisoner  invited  deceased  to  "  come  on."  Reins  did  not,  but 
sought  to  keep  the  aggressor  beyond  his  reach,  by  fleeing  to  a 
house  and  closing  the  door. 

To  say  that  a  man  having  ready  means  at  hand  to  protect 
himself  from  an  assault,  if  one  was  threatened,  which  there 
was  not  in  this  case,  and  this,  too,  without  running  away  or 
leaving  his  tracks,  shall  neglect  such  means,  and,  on  the 
instant,  before  an  assault  is  made,  or  any  force  or  violence 
used,  or  even  threatened,  shall  seize  a  deadly  weapon  and  with 
it  inflict  deadly  blows  upon  an  unresisting  victim,  is  justifiable, 
would  be  placing  human  life  in  a  most  precarious  condition 
indeed.     It  would  be  making  human  blood  very  cheap. 

The  facts  in  this  case  show  malice  on  the  part  of  the  pris- 
oner, and  he  may  thank  the  jury,  that  they  have  viewed  his 
outrage  so  leniently.  There  is  not  the  least  particle  of  justifi- 
cation apparent  in  the  prisoner's  act,  and  community,  while 
he  himself  ought  to  exult,  must  regret  the  criminal  law  of  the 
country  should  be  so  mildly  dispensed  as  in  this  case. 

As  to  the  instructions,  we  can  perceive  no  error  in  them. 
Those  given  by  the  court  for  the  prisoner,  were  as  favorable  to 
him  as  he  had  any  right  to  expect,  or  the  law  of  the  case 
allowed. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


302 


Lovingston  v.  "Wider  et  al. 


[Jan.  T., 


Syllabus. 


John  B.  Lovingston 


v. 


Ernst  W.  Wider  et  al. 


1.  Taxation  for  corporate  purposes — by  whom  the  power  may  be 
exercised — constitutionality  of  the  act  of  1867,  "  to  establish  a  police  for  the 
city  of  East  St.  Louis.''''  That  act  provides  for  the  appointment  by  the  gov- 
ernor, with  the  consent  of  the  senate,  of  three  commissioners,  who  were  to 
control  the  police  department  of  the  city,  and  in  case  of  a  failure  of  the 
city  council  to  appropriate  money  according  to  their  annual  estimate  of  the 
amount  required,  the  commissioners  were  given  the  unlimited  power  to 
issue  certificates  of  indebtedness  in  the  name  of  the  city,  which  should  be 
receivable  in  payment  of  city  taxes,  and  by  an  amendatory  act,  these  certifi- 
cates are  made  convertible  into  city  bonds  on  demand  of  the  holder :  Held, 
this  act  is  in  violation  of  the  fifth  section  of  the  ninth  article  of  the  consti- 
tution of  1848,  authorizing  the  legislature  to  give  the  corporate  authorities 
of  cities  and  towns  the  right  of  taxation  for  corporate  purposes. 

2.  That  clause  of  the  constitution  is  a  limitation  upon  the  power  of  the 
legislature  to  grant  the  right  of  corporate  or  local  taxation  to  any  other 
persons  than  the  corporate  or  local  authorities. 

3.  Same — who  are  "  corporate  authorities'''1  By  corporate  authorities,  as 
used  in  this  clause  of  the  constitution,  must  be  understood  those  municipal 
officers  who  are  either  directly  elected  by  the  people  of  the  municipality, 
or  appointed  in  some  mode  to  which  they  have  given  their  assent. 

4.  These  police  commissioners  are  not  corporate  authorities  of  the  city 
over  whose  police  affairs  they  are,  by  the  act  creating  them,  given  the 
control,  because  by  that  act  they  are  forced  upon  the  people  of  the  munici- 
pality, without  reference  to  their  wishes  or  consent. 

5.  Same — power  to  create  a  debt  against  the  city.  While  the  act  creating 
these  commissioners  does  not,  in  terms,  give  them  the  right  to  impose  a 
direct  tax,  yet  it  does  give  them  the  power  to  create  a  debt  against  the  city ; 
and  the  power  to  impose  a  tax  and  create  a  debt  to  be  discharged  by  the 
levy  of  a  tax,  are  substantially  the  same  thing. 

6.  Same — power  of  the  legislature  to  levy  a  local  tax.  The  doctrine  in 
reference  to  the  possible  existence  of  cases  in  which  the  legislature  would 
be  authorized  to  levy  a  local  tax  without  the  consent  of  the  corporate 
authorities,  has  no  application  in  a  case  where  it  is  attempted  to  confer  a 
discretionary  power  of  taxation  upon  persons  other  than  the  corporate 
authorities. 
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7.  Parties  in  chancery — to  restrain  an  illegal  issue  of  city  indebtedness. 
Where  the  legislature  have  attempted  in  violation  of  the  constitution,  to 
confer  upon  persons  other  than  the  corporate  authorities  of  a  city,  the 
power  to  create  a  debt  against  the  city,  an  individual  taxpayer  therein  can 
not  maintain  a  bill  to  restrain  the  exercise  of  such  power.  His  position  is 
not  like  that  of  a  person  upon  whose  property  an  illegal  tax  has  been 
levied. 

8.  It  is  possible,  however,  that  the  city  might  maintain  such  a  bill,  on 
the  allegation  that,  although  indebtedness  thus  created  would  not  be  bind- 
ing upon  it,  the  credit  of  the  city  might  therebj''  be  impaired,  and,  such 
indebtedness  being  made  receivable  for  city  taxes,  interfere  with  the  collec- 
tion of  its  revenues,  and  expose  it  to  the  hazard  of  future  litigation. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  H.  Underwood  and  Mr.  M.  Millard,  for 
the  appellant. 

Mr.  G.  Kcerner  and  Mr.  G.  W.  Davis,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  twenty-second  of  February,  1867,  the  legislature 
passed  an  act  entitled,  "  an  act  to  establish  a  police  force  for 
the  city  of  East  St.  Louis,"  which  provided  for  the  appoint- 
ment by  the  governor,  with  the  consent  of  the  senate,  of  three 
commissioners,  who  were  to  control  the  police  department  of 
the  city.  The  act  directed  that  these  commissioners  should 
annually  estimate  what  sum  of  money  would  be  necessary  for 
each  fiscal  year,  and  report  to  the  city  council,  who  are  required 
to  appropriate  such  amount  out  of  the  general  fund  of  the  city, 
and  in  case  of  the  failure  of  the  council  so  to  do,  the  commis- 
sioners are  authorized  to  issue  certificates  of  indebtedness  in 
the  name  of  the  city,  which  shall  be  receivable  in  payment  of 
city  taxes,  and  to  raise  money  on  said  certificates  by  pledging 
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or  disposing  of  the  same.  No  limit  is  placed  upon  their  power 
as  to  the  amount  they  are  thus  authorized  to  raise,  or  the  price 
at  which  they  shall  dispose  of  the  certificates.     . 

The  bill  in  this  case  was  filed  by  the  appellant,  alleging  that 
he  is  a  citizen  and  tax  payer  of  said  city,  setting  forth  the  sub- 
stance of  said  act,  and  averring  that  the  city  council  had  refused 
to  recognize  the  authority  of  said  commissioners,  or  appropriate 
money  on  their  requisition,  and  that  they  had  issued  large 
amounts  of  said  certificates  and  sold  them  at  twenty  cents  on 
the  dollar,  and  were  continuing  to  do  so.  The  bill  alleges  the 
unconstitutionality  of  the  law,  and  prays  an  injunction  against 
the  commissioners,  who  are  made  defendants.  The  cause  was 
heard  on  a  demurrer  to  the  bill,  and  the  demurrer  was  sus- 
tained, and  a  decree  entered  dismissing  the  bill.  The  com- 
plainant appealed. 

The  validity  of  this  act  can  hardly  be  considered  an  open 
question  in  this  court,  since  the  decision  of  The  People  ex  rel. 
MeCagg  v.  The  Mayor  of  Chicago,  51  111.  17;  Same  ex  rel. 
Wilson  v.  Salomon,  ib.  37 ;  Same  ex  rel.  South  Park  Commis- 
sioners v.  The  Common  Council  of  Chicago,  ib.  58,  and  Harward 
v.  St.  Clair  Drainage  Company,  ib.  130. 

We  held,  in  these  cases,  that  the  fifth  section  of  the  ninth 
article  of  the  constitution,  authorizing  the  legislature  to  give 
the  corporate  authorities  of  cities  and  towns  the  right  of  taxa- 
tion for  corporate  purposes,  was  to  be  construed  as  a  limitation 
upon  the  power  of  the  legislature  to  grant  the  right  of  corpo- 
rate or  local  taxation  to  any  other  persons  than  the  corporate 
or  local  authorities.  We  further  held,  that,  by  corporate 
authorities,  as  used  in  this  clause  of  the  constitution,  must 
be  understood  those  municipal  officers  who  are  either  directly 
elected  by  the  people  of  the  municipality,  or  appointed  in 
some  mode  to  which  they  have  given  their  assent.  We  further 
held,  in  the  first  of  the  above  cited  cases,  that  the  commis- 
sioners of  Lincoln  Park  were -not  corporate  authorities,  and  in 
the  last  case,  that  the  drainage  company  were  not  such  author- 
ities within  the  meaning  of  the  constitution. 
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These  cases,  in  our  judgment,  are  conclusive  against  the 
validity  of  the  act  under  consideration.  These  police  commis- 
sioners are  not  the  corporate  authorities  of  East  St.  Louis, 
and,  therefore,  can  have  no  power  of  taxation.  They  are 
not  elected  by  the  people  of  that  city,  nor  appointed  in  any 
mode  to  which  the  people  have  given  their  assent.  The  act 
creating  them  has  never  been  accepted  by  the  people  or  by 
the  city  council,  but,  on  the  other  hand,  as  alleged  in  the  bill, 
the  council  has  constantly  denied  the  authority  of  the  commis- 
sioners. So  far  from  being  corporate  authorities,  in  the  sense 
in  which  this  court  has  construed  that  phrase,  these  commis- 
sioners, by  the  act  in  question,  are  forced  upon  the  people  of 
this  municipality,  without  reference  to  their  wishes  or  consent, 
to  hold  over  them  the  tremendous  power  of  unlimited  taxa- 
tion, and,  in  the  exercise  of  this  power,  to  be  placed  entirely 
beyond  the  reach  of  those  whose  property  is  at  their  mercy. 
For  the  reasons  given  in  the  cases  cited,  such  legislation  can 
not  be  reconciled  with  the  constitution. 

It  is  said  by  counsel  for  appellees,  that  the  act  in  question  is 
not  open  to  this  objection,  because  it  does  not  give  to  the 
police  commissioners  "the  right  to  impose  a  direct  tax.  But  it 
does  the  same  thing  in  substance.  It  authorizes  them  to  issue 
certificates  of  indebtedness,  which  are  made  receivable  in  pay- 
ment of  all  taxes  and  debts  due  the  city,  and  by  the  amended 
act  of  1869,  are  convertible  into  city  bonds  on  demand  of  the 
holder.  In  this  respect,  also,  the  case  is  like  The  People  ex  rel. 
McCagg  v.  The  Mayor,  above  cited,  where  we  held  that  the 
power  to  impose  a  tax  and  create  a  debt  to  be  discharged  by 
the  levy  of  a  tax,  were  substantially  the  same  tiling. 

Counsel  for  appellees  quote  a  remark  of  the  court,  made  in 

one  of  the  cases  above  cited,  to  the  effect  that  cases  might  arise 

in  which  the  legislature  could  impose  local  taxes  without  the 

consent  of  the   corporate    authorities,  as  when,  through  the 

delinquency  of  the  municipality,  the  State  is  obliged  to  furnish 

security  to  life  and  property.     But  the  court,  in  that  remark, 

referred  merely  to  the  possible  existence  of  cases  in  which  the 
20— 53rd  III. 
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legislature  would  be  authorized  to  levy  a  local  tax,  while,  in 
the  present  case,  the  legislature  has  levied  no  tax,  but  has 
sought  to  confer  a  discretionary  power  of  taxation  upon  per- 
sons other  than  the  corporate  authorities. 

But,  while  we  hold  this  act  of  the  legislature  to  be  clearly 
void,  we  are,  nevertheless,  of  opinion  that  the  judgment  of 
the  circuit  court  sustaining  the  demurrer  must  be  affirmed. 
We  have  decided  the  main  question  because  the  pleadings 
were  designed  to  present  it,  and  it  has  been  fully  argued,  and 
it  is  manifestly  very  important  to  the  people  of  East  St.  Louis 
that  it  should  be  decided  without  the  delay  of  a  new  proceed- 
ing and  further  litigation.  Nevertheless,  this  complainant  can 
not  maintain  this  bill,  for  he  is  liable  to  no  injury.  He  does 
not  seek  to  enjoin  the  collection  of  a  tax  from  his  property, 
for  none  has  been  levied,  and,  as  the  act  in  question  is  invalid, 
none  can  be  levied  except  by  the  action  of  the  city  council, 
and  in  their  discretion.  No  doubt  that  body  will  levy  such 
a  tax  as  justice  shall  require,  in  reference  to  the  certificates 
issued  by  the  commissioners,  but  that  question  must  be  referred 
to  their  own  judgment  and  sense  of  right.  No  action  of  the 
court  is  needed  to  protect  this  complainant.  His  position  is 
not  like  that  of  a  person  upon  whose  property  an  illegal  tax 
has  been  levied.  If,  however,  the  city  had  filed  a  bill,  asking 
the  interference  of  the  court  on  the  ground  that  these  certifi- 
cates'issued  by  the  commissioners,  although  not  binding  upon 
the  city,  were,  nevertheless,  impairing  its  credit,  interfering 
with  the  collection  of  its  revenues,  and  exposing  it  to  the 
hazard  of  future  litigation  by  throwing  upon  the  market,  in 
large  amounts,  evidences  of  indebtedness  that  were  at  least 
colorable,  and  issued  under  the  apparent  authority  of  law,  it 
is  probable  a  case  would  have  been  made  requiring  the  court 
to  pronounce  a  decree  staying  the  further  issue  of  such  certifi- 
cates. 

Decree  affirmed. 
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Alexander   Archibald 

v. 

Thomas  M.    Argall. 


1.  Action  prematurely  brought — whether  bar  or  in  abatement.  Where 
an  action  is  prematurely  brought,  because  of  an  agreement  to  extend  the 
time  of  payment,  which  has  not  elapsed,  that  is  matter  in  abatement  only, 
not  in  bar  of  the  action. 

2.  Plea  in  abatement — time  of  pleading  it.  After  a  plea  in  bar,  it  is  too 
late  to  plead  in  abatement. 

3.  Consideration — when  it  must  be  averred.  A  plea  that  the  action  was 
prematurely  brought,  because  of  an  agreement  to  extend  the  time  of  pay- 
ment, which  has  not  elapsed,  should  aver  the  consideration  of  the  promise. 

4.  Promissory  note — whether  in  extinguishment  of  a  precedent  debt.  The 
mere  giving  of  a  promissory  note  does  not,  of  itself,  extinguish  a  precedent 
debt,  whether  it  be  an  account  or  other  demand.  In  such  case  it  is  a  ques- 
tion of  intention,  which  may  be  manifested  either  by  an  express  agreement 
or  by  the  attendant  circumstances. 

5.  Question  of  law  or  fact.  Whether  a  promissory  note  was  given 
in  satisfaction  of  a  precedent  debt,  is  a  question  of  fact  for  a  jury,  not  a 
question  of  law. 

6.  Collateral  security — right  to  sue  upon  the  principal  debt.  Where 
a  party  holds  a  promissory  note  as  collateral  security  for  a  debt,  he  is  not 
bound  to  enforce  the  collection  of  the  collateral,  nor  is  he  precluded  from 
suing  upon  the  principal  debt,  unless  he  has  entered  into  a  valid  agreement 
to  that  effect. 

Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  M. 
Argall  against  Alexander  Archibald  and  William  Stevenson, 
partners,  to  recover  for  goods,  wares  and  merchandise  sold  and 
delivered  by  the  plaintiff  to  the  defendants.  A  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff,  from  which  the 
defendant,  Archibald,  appealed.  The  opinion  of  the  court  con- 
tains a  statement  of  the  grounds  upon  which  error  is  assigned. 
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Messrs.  Roff  &  Doyle,  for  the  appellant. 

Messrs.  Blades  &  Kay,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  urged  that  the  court  below  erred  in  sustaining  the 
demurrer  to  appellant's  second  special  plea.  It  avers  that  after 
the  goods  were  purchased  by  Alexander  Archibald  and  Steven- 
son, the  former  dissolved  his  connection  with  the  firm,  and  his 
brother  William  took  his  place  and  agreed  to  take  his  inter- 
est in  the  goods,  and  pay  Alexander's  share  of  the  firm  debts, 
all  of  which  the  plaintiff  knew,  and  after  such  knowledge, 
took  from  William  the  notes  described  in  the  first  special  plea, 
against  the  new  firm,  which  notes  plaintiff  received  as  col- 
lateral to  the  account,  and  plaintiff  then  agreed  to  extend  the 
time  for  the  payment  of  the  account  until  all  the  notes  became 
due,  and  avers  the  notes  are  not  due. 

The  ground  relied  upon  as  a  defense  in  this  plea  is,  that  by 
a  binding  agreement,  time  for  payment  had  been  extended,  and 
had  not  elapsed  when  the  suit  was  brought.  The  matter  stated 
in  the  plea  is  in  abatement,  and  not  in  bar  of  the  action.  It 
is  said  in  Chitty  on  Pleading,  vol.  1  p.  453,  that  "  pleas  in 
abatement  to  the  action  of  the  writ,  are,  that  the  action  is 
misconceived,  as  that  it  is  in  case  when  it  ought  to  have  been 
in  trespass,  or  that  it  was  prematurely  brought ;  but  as  these 
matters  are  the  ground  of  demurrer,  or  non-suit,  it  is  now  very 
unusual  to  plead  them  in  abatement."  A  number  of  authori- 
ties are  referred  to  in  support  of  the  rule,  and  the  analogies  of 
the  law  are  clearly  in  its  favor.  And  as  the  plea  does  not  deny 
or  confess  and  avoid  the  indebtedness,  but  simply  avers  the 
debt  is  not  due  under  the  agreement  set  forth,  it  could  only  be 
a  plea  in  abatement,  and  according  to  familiar  rules  of  pleading, 
it  comes  too  late.  Such  a  plea  can  not  be  interposed  after  a 
plea  in  bar,  and  such  is  the  fact  in  this  case.  Again,  there  is 
no  consideration  stated  in  the  plea  to  sustain  the  promise,  and 
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to  render  it  binding.  It  does  not  aver  that  time  was  extended 
in  consideration  that  William  Archibald  should  sign  the  note, 
or  that  anything  was  paid.  It  was,  therefore,  not  error  to  sus- 
tain the  demurrer  to  this  plea. 

We  fail  to  find,  from  the  evidence,  that  there  was  any  agree- 
ment or  understanding  that  time  should  be  extended  to  Alex- 
ander Archibald.  The  only  question  fairly  presented  by  the 
evidence  in  the  case  is,  whether  the  notes  were  received  in 
satisfaction  of  the  account  of  the  old  firm.  William  Archi- 
bald and  Stevenson  swear  that  they  were,  while  Hubbard,  the 
agent  of  appellee,  swears  they  were  not  so  taken.  That 
William  proposed  to  give  the  notes  of  the  new  firm  for  the  old 
account,  which  he  declined.  That  William  then  proposed  to 
give  such  a  note  with  his  father,  or  some  other  good  security. 
That  he  then  drew  the  notes  and  left  them  with  William,  who 
agreed  to  send  them  to  witness  at  Lagrange,  Indiana,  but  when 
sent  they  were  not  signed  by  his  father  or  other  security. 
That  witness  then  enclosed  them  to  appellee,  in  New  York. 
From  this  evidence  the  court  below  could  not  have  said  there 
was  an  extension  of  time,  and  ordered  a  non-suit,  had  one  been 
asked. 

It  is  the  established  doctrine  of  this  court  that  the  mere  giv- 
ing of  a  note  does  not,  of  itself,  extinguish  a  precedent  debt, 
whether  it  be  an  account  or  other  demand.  Bayburn  v.  Day, 
27  111.  46 ;  White  v.  Jones,  38  111.  159.  In  such  a  case,  it  is  a 
question  of  intention.  It  is  true,  the  intention  need  not  be 
manifested  by  an  express  agreement,  but  may  be  inferred  from 
the  circumstances  attending  the  transaction,  and  it  is  a  question 
for  the  jury.  And  in  a  case  of  conflict  in  the  evidence,  this 
court  will  rarely  disturb  the  verdict,  unless  it  is  clear  that  the 
evidence  is  strongly  against  the  finding.  In  this  case,  the  evi- 
dence is  not  of  that  clear  and  satisfactory  character  which 
requires  us  to  say  the  jury  have  failed  to  give  it  due  weight  in 
the  conclusion  at  whicb^they  have  arrived. 

We  now  come  to  the  consideration  of  the  instructions  of 
appellee,  the  giving  of  which  is  urged  as  error.    They  announce 
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the  rule  that  the  taking  of  the  notes  did  not  satisfy  the  account 
of  the  old  firm,  unless  it  was  so  agreed  by  the  parties.  We  have 
seen  that  to  release  or  discharge  the  antecedent  debt,  it  should 
be  so  intended ;  and  it  is  manifest  that  if  such  was  the  design 
of  the  parties,  it  was  their  agreement.  If  their  minds  met  and 
were  in  accord  on  the  fact  that  the  notes  should  satisfy  the 
account,  then  there  was  such  an  agreement,  whatever  the  lan- 
guage employed.  Such  an  agreement  may  be  express,  or  it 
may  be  inferred  from  the  attendant  circumstances,  and  the 
instructions  only  announce  this  rule.  The  first  of  appellee's 
instructions  is  clear,  and  announces  the  rule  that  the  agreement 
must  appear  from  the  express  understanding  of  the  parties,  or 
the  surrounding  circumstances.  And  the  same  principle  is 
announced  in  others. 

It  is  also  urged  that  the  court  erred  in  refusing  to  give  the 
eighth,  ninth,  tenth  and  eleventh  of  Alexander  Archibald's 
instructions.  By  the  eighth,  the  court  is  asked  to  announce  as 
a  rule  of  law,  that  the  fact  that  William  took  Alexander's  place 
and  the  business  was  carried  on  in  the  name  of  the  old  firm, 
and  the  new  firm  gave  their  notes  for  the  old  firm's  account  in 
payment  and  settlement  thereof,  and  they  were  accepted  by 
plaintiff's  agent,  they  should  find  for  the  defendant.  The  rule 
asked  in  this  instruction  was  announced  in  the  third.  The 
ninth  asks  the  court  to  instruct  the  jury  that  the  transaction 
amounted  to  a  satisfaction  of  the  account.  It  would  have 
been  error  for  the  court  to  so  instruct  the  jury.  Whether 
there  was  a  satisfaction  of  the  account,  depended  upon  the 
intention  of  the  parties,  and  that  was  a  question  of  fact  for  the 
jury  and  not  the  court. 

The  tenth  instruction  was  properly  refused,  as  it  does  not 
announce  a  correct  rule  of  law.  A  person  holding  collaterals 
as  security  for  a  debt,  is  not  bound  to  sue  upon  them,  nor  is  he 
prevented  from  suing  on  the  debt,  unless  he  has  bound  himself 
to  do  so  by  a  valid  agreement.  This  instruction  assumes  the 
reverse  of  this  rule,  and  is  incorrect.  The  principle  announced 
in  the  eleventh  instruction,  had  already  been  given  to  the  jury 
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in  other  instructions,  and  the  court  was  not  required  to  repeat 
it  in  this.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Montgomery  Leach 

v. 

The  People  or  the  State  of  Illinois. 


1.  Juroks — competency,  as  to  a  pre-existing  opinion.  It  has  been  held, 
that  if  a  juror  has  made  up  a  decided  opinion  on  the  merits  of  the  case, 
either  from  a  personal  knowledge  of  the  facts,  from  the  statements  of  wit- 
nesses, from  the  relations  of  the  parties,  or  either  of  them,  or  from  rumor, 
and. that  opinion  is  positive,  and  not  hypothetical,  and  such  as  will  probably 
prevent  him  from  giving  an  impartial  verdict,  a  challenge  for  cause  should 
be  allowed. 

2.  But  where  a  juror  says  he  has  no  prejudice  or  bias  of  any  kind,  for 
or  against  either  party ;  that  he  has  heard  rumors  in  relation  to  the  case 
but  has  no  personal  knowledge  of  the  facts,  and  from  the  rumors  has  formed 
and  expressed  an  opinion  in  a  particular  way,  if  they  are  true,  without 
expressing  any  belief  in  their  truth,  he  would  not  be  disqualified.  And  this 
rule  has  been  recognized  in  a  capital  case. 

3.  Where  it  appears  a  juror  has  no  fixed  opinion  in  the  case,  but  an 
opinion  merely  of  a  light  and  transient  nature,  such  as  is  usually  formed  by 
persons  in  almost  every  walk  of  life  upon  hearing  a  current  report,  and 
which  may  be  changed  by  the  relation  of  the  next  person  with  whom  he 
might  come  in  contact,  and  which  does  not  show  a  conviction  of  the  mind 
and  a  final  conclusion,  and  an  opinion  which,  at  most,  is  but  hypothetical, 
a  challenge  on  the  ground  that  he  has  formed  or  expressed  an  opinion  should 
not  be  allowed. 

4.  Evidence — in  a  criminal  case — upon  a  question  of  malice.  Where  a 
party  was  on  trial  for  murder,  one  of  the  witnesses  for  the  prosecution,  on 
his  examination  in  chief,  testified  that  on  the  evening  of  the  homicide,  at 
the  place  where  it  occurred,  but  before  its  occurrence,  he  saw  a  knife  in  the 
prisoner's  bosom,  who  said  if  his  hand  was  well  he  would  strike  some  licks 
that  night.     On  cross-examination,  the  defendant's  counsel  asked  the  witness 
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if  he  knew  at  the  time  that  there  had  been  a  difficulty  between  the  pris- 
oner and  another  person,  not  the  deceased?  Held:  if  the  object  of  this  tes- 
timony was  to  show  malice  against  the  deceased,  and  of  the  cross-examina- 
tion to  induce  the  jury  to  believe  the  remark  might  have  referred  to  another 
person,  it  would,  perhaps,  have  been  legitimate  testimony  for  the  prisoner, 
had  it  been  preceded  by  proof  that  such  other  person  was  there  present  or 
expected  there.  But  in  the  absence  of  such  proof  the  evidence  was  prop- 
erly rejected ;  and  besides,  the  question  should  have  been  confined  with  ref- 
erence to  time. 

Writ  of  Error  to  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  indictment  for  murder,  charging  Byron  Leach 
and  Montgomery  Leach  with  the  murder  of  Andrew  F.  Price. 
Upon  the  trial,  Montgomery  Leach  was  convicted  of  man- 
slaughter, and  sentenced  to  ten  years'  imprisonment,  and  Byron 
Leach  was  acquitted.  To  reverse  the  judgment  of  the  court 
below  this  writ  of  error  is  prosecuted,  and  among  the  errors 
assigned  is  the  overruling  of  defendant's  challenge,  for  cause, 
of  the  two  jurors,  George  Stopher  and  Thomas  Wallace.  The 
following  examination  will  show  the  ground  of  objection. 

George  Stopher  was  called  as  a  juror,  and  on  voir  dire  was 
examined  by  the  State's  Attorney  as  follows : 

Question.  "  Have  you  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendants  ?" 

Answer.     "  Well,  partly  I  have,  from  what  I  have  heard." 

Q.     "  Have  you  formed  an  opinion  ?" 

A.  "  Well,  yes  sir,  I  may  say  I  have,  according  to  the  way 
I  have  heard." 

Q.     "  Have  you  expressed  that  opinion  ?" 

A.     "  I  do  not  know  that  I  have — I  would  not  be  positive." 

Q.  "  From  what  information  you  have  thus  far  had,  have 
you  formed  an  opinion  in  your  mind  as  to  the  guilt  or  inno- 
cence of  these  young  men  ?" 

A.     "  Yes  sir,  I  have." 

Q.  "  Do  you  mean  the  opinion  you  speak  of  that  you  have 
formed,  is  a  fixed  opinion  upon  the  case  ?" 
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A.  "  No  sir,  I  have  never  formed  any  fixed  opinion  about 
it" 

Q.     "  The  state  of  your  mind  is  open  to  receive  evidence  ?" 

A.     "  Yes  sir." 

Q.  You  have  no  idea  of  the  case  now  that  would  be  in  the 
way  of  your  hearing  and  judging  upon  the  evidence  as  it  would 
be  given  you  in  the  jury  box?" 

A.     "  I  do  not  know  that  I  have." 

Thereupon  the  State's  Attorney  accepted  the  juror. 

He  was  then  examined  by  defendants'  counsel  as  follows : 

Question.  "  You  said  you  had  heard  an  account  of  this 
transaction  ?" 

Answer.     u  Yes  sir.'* 

Q.  "  And  had  on  that  formed  an  opinion  as  to  the  guilt  or 
innocence  of  these  defendants  ?" 

A.  "  Partly,  from  the  information  I  have  heard.  If  the 
thing  was  as  I  heard  it,  I  did  form  an  opinion." 

Q.  "  Did  you  believe  what  you  heard  at  the  time  you  heard 
it?" 

A.     "  I  do  not  believe  everything  I  hear." 

Q.  "  When  you  heard  whatever  you  did  hear,  did  you  then 
form  an  opinion  as  to  the  guilt  or  innocence  of  the  defendants?" 

A.  "  I  formed  an  opinion  if  it  was  as  I  heard  it,  if  not  as  I 
heard  it,  I  had  no  opinion." 

Q.  "  Did  you,  or  not,  take  as  true  what  you  heard,  on  which 
you  formed  an  opinion  ?" 

A.     "I  can't  say  for  certain  whether  I  did  or  not." 

Q.  "  You  have  no  such  fixed  opinion  but  what  you  could 
be  governed  by  the  evidence  in  the  case,  but  that  you  did  form 
an  opinion  upon  what  you  had  heard  about  it  ?" 

A.  "  Yes  sir,  that  is  the  way  I  feel  about  it.  I  have  formed 
an  opinion,  partly,  from  what  I  have  heard.  When  I  hear  any- 
thing, I  form  an  opinion  according  to  the  way  I  hear  it.  I  can 
only  say  what  I  have  said  about  it.  I  have  formed  an  opinion 
upon  what  I  heard,  if  it  turns  out  to  be  true." 
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Q.  "  You  have  heard  what  purported  to  be  the  facts  in  the 
case  ?" 

A.  "  I  have  heard  the  case  all  through.  I  have  heard  it 
spoken  of.  I  formed  an  opinion  at  the  time  I  heard  it,  the 
way  I  heard  it.     I  did  not  form  a  solid  opinion." 

Q.     "  You  heard  what  purported  to  be  the  facts  in  the  case  ?" 

A.  "  Yes  sir.  If  the  facts  were  just  as  I  heard  them,  I 
would  have  an  opinion,  partly.  I  could  not  say  what  I  would 
do  when  I  heard  the  case.  I  might  have  an  opinion  that  a 
thing  was  so  and  so,  then  afterwards  change." 

Q.  "  I  understood  you  to  say  you  heard  what  purported  to 
be  the  facts  in  the  case,  and  did  form  an  opinion  ?" 

A.  "  As  I  told  you  before,  I  had  partly  formed  an  opinion 
in  the  case,  but  I  never  made  up  my  mind  how  the  thing  would 
be  until  I  heard  the  case.  My  opinion  may  be  one  thing ;  then 
it  might  change  when  I  heard  the  thing." 

Q.  "  Bat  you  did  form  an  opinion  upon  what  you  heard, 
and  if  the  facts  turn  out  as  you  heard  them,  you  would  have 
an  opinion  ?" 

A.  "I  might  have.  I  don't  form  any  opinion  upon  any- 
thing until  I  hear  it." 

The  foregoing  was  all  the  examination  of  Stopher  on  voir  dire. 

Defendants'  counsel  challenged  him  for  cause,  because  he  had 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the  defend- 
ants ;  challenge  for  cause  overruled,  and  exception  by  defend- 
ants. Defendants  then  challenged  Stopher  peremptorily,  and 
this  challenge  was  allowed. 

Thomas  Wallace  was  called  as  a  juryman,  and  his  examina- 
tion on  voir  dire  by  State's  Attorney  was  as  follows : 

Question.  "  Have  you  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendants  in  this  case  ?" 

Answer.  "  I  can  not  say  but  what  I  have,  partially,  from 
what  I  have  heard  and  read.     I  read  most  of  it." 

Question  by  the  Court.  "  Is  your  opinion  based  upon  the  fact 
that  if  what  you  heard  and  read  about  the  case  should  turn  out 
to  be  true,  then  you  have  an  opinion  ?" 
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A.  "It  was  my  opinion ;  if  it  was  as  I  heard  it,  I  had  an 
opinion,  if  not,  then  I  had  no  opinion." 

Question  by  the  Court.  "  Have  you  formed  any  other  opin- 
ion, except  in  the  manner  you  have  stated  ?" 

A.  "I  have  not  formed  an  opinion  in  any  other  way, 
except  in  case  that  what  I  have  stated  should  turn  out  to  be 
true." 

Thereupon  Wallace  was  accepted  by  the  State's  Attorney. 

He  was  then  examined  by  defendants'  counsel,  as  follows : 

Question.  "  You  say,  from  what  you  have  read  and  heard, 
you  have  formed  an  opinion  as  to  the  guilt  or  innocence  of  the 
defendants  ?" 

Answer.  "  I  have  read  most  of  the  transactions  in  the  papers. 
I  merely  formed  an  opinion  from  what  I  read  in  the  papers." 

Q.  "  From  what  you  read,  you  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendants  ?" 

A.     "  Yes  sir,  from  what  I  read." 

Q.     "  You  have  that  opinion  still  ?" 

A.     "  Yes  sir,  as  I  before  stated." 

The  foregoing  comprises  all  the  statements  of  Wallace  on 
voir  dire.  Defendants  challenged  him  for  cause,  on  the  ground 
that  he  had  formed  an  opinion  as  to  the  guilt  or  innocence  of 
the  defendants.  The  court  overruled  this  challenge,  and  defend- 
ants excepted.  Defendants  then  challenged  him  peremptorily, 
and  this  challenge  was  allowed  by  the  court. 

Messrs.  Waeeen  &  Wheat,  and  Messrs.  Wheat  &  Maecy, 
for  the  plaintiff  in  error,  on  the  question  of  the  competency  of 
jurors,  cited  the  following  authorities.  Collins  et  al.  v.  The 
People,  48  111.  145 ;  Gray  v.  The  People,  26  111.  344 ;  Common- 
wealth v.  Knapp,  9  Pick.  495,  498 ;  Cancemi  v.  The  People,  16 
N.  Y.  504 ;  Baxter  v.  The  People,  3  Gilm.  376  ;  People  v.  Mather, 
4  Wend.  233,  244-5 ;  Ex  parte  Vermilyea,  6  Cowen,  555-6, 
562-6 ;  Coleman  v.  Hagerman,  cited,  6  Cowen,  564 ;  Nelmes  v. 
State,  13  S.  &  M.  500,  503-5;    Colton  v.  State,  31  Miss.  504; 
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Touts  v.  State,  7  Ohio  State  R.  471,  472,  474,  475,  476 ;  North- 
fleet  v.  State,  4  Sneed,  340,  343-4 ;  Irvine  v.  Kean,  14  S.  &  E. 
292 ;  Trimble  v.  State,  2  Greene  (Iowa),  404. 

Mr.  W.  G.  Ewing,  State's  Attorney,  and  Mr.  N.  Bushnell, 
for  the  people,  as  opposed  to  the  position  of  the  counsel  for 
the  defendant  on  the  question  of  the  competency  of  jurors, 
cited  the  following  authorities.  Smith  v.  JEames,  3  Scam.  76  ; 
Commonwealth  v.  Webster,  5  Cushing,  295  ;  Ex  parte  Vermilyea, 
6  Cowen,  565 ;  Gardner  v.  The  People,  3  Scam.  83 ;  Durell  v. 
Mosher,  8  Johns.  445. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  preferred  by  the  grand  jury  of 
Adams  county,  against  Montgomery  Leach  and  Byron  Leach, 
and  tried  at  the  May  term,  1869,  of  the  circuit  court  of  that 
county,  for  the  murder  of  Andrew  Price.  Montgomery  Leach 
was  convicted  of  manslaughter,  and  sentenced  to  ten  years' 
imprisonment.     Byron  Leach  was  acquitted. 

A  motion  for  a  new  trial  was  overruled,  and  the  judgment  of 
the  court  pronounced  in  accordance  with  the  verdict. 

To  reverse  this  judgment  this  writ  of  error  is  prosecuted, 
and  various  errors  assigned. 

We  will  not  undertake  to  notice  all  of  them  with  equal  par- 
ticularity, confining  ourselves  to  those  most  important,  and 
which  may  be  considered  as  bearing  directly  on  the  merits  of 
the  case. 

The  two  first  errors  question  the  ruling  of  the  court  as  to  the 
competency  of  two  jurors,  namely :  George  Stopher  and  Thomas 
Wallace.  The  objection  to  these  jurors  was,  that  they  had 
formed  an  opinion  of  the  guilt  or  innocence  of  the  prisoners. 

The  question  involved  in  this  objection  has  frequently  been 
before  this  court  for  consideration.  The  leading  case  is  Smith 
v.  JEames,  3  Scam.  76,  where  it  was  held,  if  a  juror  has  made 
up  a  decided  opinion  on  the  merits  of  the  case,  either  from  a 
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personal  knowledge  of  the  facts,  from  the  statements  of  wit- 
nesses, from  the  relations  of  the  parties,  or  either  of  them,  or 
from  rumor,  and  that  opinion  is  positive  and  not  hypothetical, 
and  such  as  will  probably  prevent  him  from  giving  an  impar- 
tial verdict,  the  challenge  should  be  allowed.  The  substance 
of  the  rule  there  announced,  is,  that  a  juror  is  disqualified  if  he 
has  expressed  a  decided  opinion  on  the  merits  of  the  case.  But 
if  a  juror  says  he  has  no  prejudice  or  bias  of  any  kind,  for  or 
against  either  party,  that  he  has  heard  rumors  in  relation  to  the 
case  but  has  no  personal  knowledge  of  the  facts,  and  from  the 
rumors  has  formed  and  expressed  an  opinion  in  a  particular 
way,  if  they  are  true,  without  expressing  any  belief  in  their 
truth,  he  would  not  be  disqualified.  This  rule  was  fully  rec- 
ognized by  this  court,  in  a  capital  case,  Gardner  v.  The  People, 
ibid.  83,  and  may  be  considered  the  established  doctrine. 

The  bill  of  exceptions  shows  that  both  these  jurors  had  no 
fixed  opinion  in  the  case — an  opinion,  merely,  of  a  light  and 
transient  nature,  such  as  is  usually  formed  by  persons  in  almost 
every  walk  of  life,  upon  hearing  a  current  report,  and  which 
may  be  changed  by  the  relation  of  the  next  person  with  whom 
he  might  come  in  contact,  and  which  does  not  show  a  convic- 
tion of  the  mind  and  a  fixed  conclusion — that,  at  most,  it  was 
hypothetical.  In  such  case  the  challenge  should  not  be  allowed. 
It  is  very  manifest  the  minds  of  these  jurors  had  settled  down 
upon  no  conviction  whether  the  prisoners  were  guilty  or  inno- 
cent. Baxter  v.  The  People,  3  Gilm.  368.  These  jurors  were, 
therefore,  competent. 

It  is  also  objected  by  the  plaintiff  in  error  that  the  court,,  on 
the  cross-examination  of  Daniel  Hunsaker,  a  witness  for  the 
prosecution,  refused  to  permit  his  counsel  to  put  this  question 
to  the  witness :  "  did  the  witness  know  at  the  time,  that  there 
had  been  a  difficulty  between  the  prisoner  and  one  Joseph 
Kately?" 

The  bearing  of  this  question  will  be  understood,  when  it  is 
stated  that  the  witness  testified  that  on  the  evening  of  the 
homicide,  and  before  it  occurred,  he  saw  a  knife  in  Leach's 
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bosom,  and  that  Leach  said,  "  if  his  hand  was  well,  he  would 
strike  some  licks  that  night."  Now,  if  the  object  of  this  testi- 
mony was  to  show  malice  against  the  deceased,  and  of  the 
cross-examination  to  induce  the  jury  to  believe  the  remark 
might  have  referred  to  Kately,  perhaps  it  would  have  been 
legitimate  testimony  for  the  prisoner,  had  it  been  preceded  by 
proof  that  Kately  was  there  present,  or  expected  there.  In  the 
absence  of  such  proof,  the  evidence  was  properly  rejected. 
Besides,  the  question  was  confined  to  no  time. 

It  is  also  objected,  that  the  court  refused  to  permit  the  pris- 
oner to  prove  he  was  advised  by  his  cousin,  Walter  Leach,  to 
flee,  after  committing  the  homicide.  Flight  sometimes  bears 
upon  its  face  a  consciousness  of  guilt,  whether  advised  or  not. 
But  the  prisoner  had  the  benefit  of  this  testimony,  through 
other  witnesses,  one  or  more  of  whom  testified  that  after  the 
deceased  fell,  Byron  Leach,  a  co-defendant,  told  the  prisoner 
to  get  his  horse  and  leave  the  country. 

Several  objections  are  made  to  the  manner  in  which  the  court 
disposed  of  the  instructions  on  behalf  of  the  prosecution  and  of 
the  plaintiff  in  error.  The  instructions  were  quite  voluminous, 
and  that  a  court,  in  disposing  of  them  in  the  hurry  of  a  trial, 
should  commit  some  errors,  is  not  remarkable.  Some  given  by 
the  court,  perhaps,  ought  not  to  have  been  given,  and  some 
refused  should  have  been  given ;  but  in  all  the  important  legal 
propositions  bearing  on  the  facts  proved,  we  think  full  justice 
was  done  the  prisoner.  The  instructions  given  on  behalf  of 
the  prisoner,  were  as  favorable  as  he  had  any  right  to  demand, 
and  no  court  is  justified  in  reversing  a  judgment,  if,  on  the 
whole  record,  it  appears  justice  has  been  done,  and  there 
appears  no  substantial  misdirection  of  the  court  by  which  the 
prisoner's  rights  were  injuriously  affected.  On  reading  the 
instructions,  we  think,  as  a  whole,  they  fairly  stated  the  law, 
and  deprived  the  prisoner  of  none  of  his  rights.  Several  of 
the  instructions  asked  by  the  -prisoner  and  refused  by  the  court, 
were  mere  echoes  of  instructions  already  given,  and  for  that 
reason  were  properly  refused. 
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Upon  the  evidence  in  the  record,  we  are  satisfied  the  homi- 
cide was  of  a  most  atrocious  character,  and  would  have  justi- 
fied the  jury  in  demanding  a  life  for  a  life.  That  of  Andrew 
Price  was  most  remorselessly  taken  away — hack'd  to  death  by 
a  knife  in  the  hands  of  a  man  who  had  said  he  would  have 
revenge  on  him  for  some  trifling  matter  which  should  not  have 
disturbed  the  equanimity  of  any  one.  The  only  immediate 
provocation  was  a  blow  with  the  open  hand,  or  fist,  and  by  an 
unarmed  youth,  who  could  not  have  expected  death  from  the 
quarter  from  which  it  came.  There  was  no  sufficient  provoca- 
tion for  the  wicked  deed.  The  prisoner  knew  he  was  not  in 
danger  of  great  bodily  harm  when  he  dealt  his  murderous 
blows,  and  he  should  be  grateful  to  the  jury  who  tried  him, 
and  to  his  counsel  who  defended  him,  for  the  mild  punishment 
inflicted.  It  was  a  murderous  act — Andrew  Price  was  cause- 
lessly done  to  death,  while  engaged  in  a  fight  with  the  prisoner, 
which  there  is  much  in  the  record  to  show  the  prisoner  brought 
on  in  order  to  gratify  that  revenge  he  confessed  was  lurking 
in  his  bosom. 

The  prisoner  has  had  a  fair  trial.  He  has  been  deprived  of 
none  of  his  rights,  and  the  judgment  of  the  law  ought  to  rest 
upon  him,  as  pronounced  by  the  circuit  court. 

We  see  no  cause  for  reversing  the  judgment,  and  it  must  be 
affirmed. 

Judgment  affirmed. 
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The  Commissioners  of  Highways  of  the  Town  of 
Ross,  in  Vermilion  County, 

v. 

The  Supervisors  of  the  Towns  of  Newell,  Blount 

and  Grant. 


1.  Appeals  from  highway  commissioners  to  supervisors — of  the  form 
thereof  It  is  not  essential  that  the  paper  intended  as  an  appeal  from  an 
order  of  the  commissioners  of  highways,  to  the  supervisors,  under  the 
sixty-eighth,  sixty-ninth  and  seventieth  sections  of  article  seventeen,  of 
the  township  organization  law  of  1861,  should  be  formally  addressed  to  the 
town  clerk.  It  is  sufficient,  if  it  is  a  paper  stating  the  order  appealed  from, 
the  time  when  the  order  was  filed,  and  the  ground  upon  which  the  appeal 
is  taken,  signed  by  the  party  appealing,  and  filed  by  him  within  the 
required  time,  together  with  the  bond  of  the  party,  with  sureties,  to  be 
approved  by  the  clerk. 

2.  Notice  of  such  appeal — of  stating  the  grounds  of  appeal.  The  statute 
does  not  require  the  grounds  of  such  an  appeal  to  be  stated  in  the  notices 
issued  to  the  commissioners  and  petitioners,  but  in  the  paper  filed  with  the 
town  clerk ;  and  if  the  clerk,  in  issuing  the  notices,  undertakes  to  set  forth 
therein  the  grounds  of  the  appeal,  and  misstates  them,  while  it  may  be  a 
good  reason  for  an  application  to  the  supervisors  to  postpone  the  hearing, 
it  will  not  affect  their  jurisdiction  over  the  subject  matter  of  the  appeal  as 
set  forth  in  the  paper  filed  with  the  town  clerk. 

Appeal  from  the  Circuit  Court  of  Vermilion  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Beckwith  &  Hanford,  for  the  appellants. 

Messrs.  Hawes  &  Evans,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  writ  of  certiorari  issued  by  the  circuit  court  of 
Vermilion  county  to  the  supervisors  of  certain  towns  in  said 
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county,  commanding  them  to  send  up  the  record  of  their  pro- 
ceedings in  the  matter  of  an  appeal  to  them  from  the  order  of 
the  commissioners  of  highways  of  the  town  of  Ross,  opening 
a  road.  The  supervisors  sent  up  the  record,  and  the  court,  on 
examining  it,  dismissed  the  writ.  From  this  order  the  com- 
missioners appealed. 

It  is  insisted,  in  behalf  of  appellants,  that  no  appeal  from 
the  highway  commissioners  was  taken,  in  the  manner  pro- 
vided by  the  sixty-eighth,  sixty-ninth  and  seventieth  sections 
of  article  seventeen,  of  the  township  organization  law  of  1861, 
and  that,  therefore,  the  supervisors  acquired  no  jurisdiction. 

There  are  but  two  objections  which  we  deem  it  necessary  to 
notice.  The  first  is,  that  the  paper  sent  up  by  the  supervisors 
as  a  part  of  their  record,  marked  ''  exhibit  A,"  is  not  an  appeal 
addressed  to  the  town  clerk,  and  filed  by  him,  as  required  by 
the  statute. 

It  is  true,  the  paper  is  informal.  It  commences  as  a  certifi- 
cate of  the  town  clerk,  as  follows : 

"  County  of  Vermilion,  Town  of  Ross : 

"  I,  James  D.  Bingham,  town  clerk  of  said  town  of  Ross, 
do  hereby  certify  that,  on  the  fourth  day  of  June,  1867,  came 
A.  J.  Miller,  and  filed  with  me  his  appeal,  in  writing,  appealing 
from "  etc.,  proceeding  to  describe  the  order  of  the  commis- 
sioners. 

The  paper  is  signed  A.  J.  Miller,  and  is  endorsed  as  filed 

in  the  town  clerk's  office,  on  the  fourth  of  June,  1867.     The 

statute  prescribes  no  particular  form  for  taking  the  appeal,  and 

we  have  no  idea  that  the  legislature  intended  a  rigid  rule  of 

construction  should  be  applied  to  proceedings  of  this  character. 

This  paper  complies  with   all   the  requirements  of  the   act, 

except  that  it  is  not  formally  addressed  to  the  town  clerk,  and 

the  endorsement  of  the  filing  is  not  signed  by  him.     But  we 

do  not  deem  it  essential  that  the  paper  intended  as  an  appeal 

shall  be  thus  formally  addressed.     It  is  sufficient,  if  it  is  a 
21— 53rd  III. 
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paper  stating  the  order  appealed  from,  the  time  when  the 
order  was  filed,  and  the  ground  upon  which  the  appeal  is 
taken,  signed  by  the  party  appealing,  and  filed  by  him  within 
the  required  time,  together  with  the  bond  of  the  party,  with 
sureties,  to  be  approved  by  the  clerk.  All  these  things  are 
found  in  this  case,  except  the  formal  address  to  the  town  clerk. 
That  this  paper  was  in  fact  filed  with  the  town  clerk,  at  the 
time  named,  is  not  denied,  and  is  shown  by  his  certificate 
marked  exhibit  D,  and  addressed  to  the  supervisors  selected 
by  him  for  hearing  the  appeal,  as  required  by  the  statute. 
Exhibit  A  was  evidently  a  form  of  taking  the  appeal,  prepared 
by  the  town  clerk,  and  the  fact  that  he  commences  it  with  a 
certificate  in  his  own  name,  stating  that  an  appeal  has  been 
taken,  does  not  vitiate  it,  when  we  find  it  duly  signed  by  the 
appellant,  and  containing  all  that  such  a  paper  should  contain, 
except  the  formal  address  to  the  town  clerk  himself.  The 
paper  shows,  indeed,  that  the  appeal  was  in  fact  addressed  to 
him  instead  of  to  a  supervisor  or  justice  of  the  peace,  as  the 
law  allows  to  be  done  in  certain  cases,  and  thus  answers  all 
the  purposes  of  a  formal  address.  It  contains  all  the  necessary 
substance,  and,  as  already  remarked,  in  such  proceedings  we 
are  not  inclined  to  be  tenacious  about  forms. 

It  is  further  objected  that,  inasmuch  as  the  notices  of  the 
appeal  issued  by  the  town  clerk  to  the  commissioners,  and  to 
the  petitioners  for  the  highway,  specified  that  the  object  of  the 
appeal  was  to  wholly  reverse  the  order  of  the  commissioners, 
the  supervisors  had  no  power  to  re-assess  the  damages.  But 
the  paper  marked  A,  showing  the  appeal,  and  filed  with  the 
town  clerk,  states,  as  the  ground  of  appeal,  that  the  commis- 
sioners allowed  insufficient  damages  to  Miller,  and  the  statute 
does  not  require  the  grounds  of  appeal  to  be  stated  in  the 
notices  issued  to  the  commissioners  and  petitioners,  but  in 
the  paper  filed  with  the  town  clerk.  The  error  of  the  clerk 
in  stating  the  grounds  of'  appeal  in  the  notices,  might  have 
been  a  good  reason  for  an  application  to  the  supervisors  to 
postpone  the  hearing,  but  did  not  affect  their  jurisdiction  over 


1870.]  T.  P.  &  W.  E.  K.  Co.  v.  Butlee.  323 

Syllabus. 

the  subject  matter  of  the  appeal  as  set  forth  in  the  paper  filed 
with  the  town  clerk.  That  jurisdiction  could  not  be  ousted 
by  a  statement  of  the  clerk  in  the  notices  which  the  law  did 
not  authorize  him  to  make.  By  the  appeal  itself,  the  super- 
visors, when  selected,  acquired  jurisdiction  of  the  subject  mat- 
ter, and  by  the  service  of  notice  of  the  appeal,  jurisdiction 
over  the  parties,  and  when  the  parties  resisting  the  appeal 
appeared,  as  they  did  appear,  if  they  had  in  fact  been  misled 
by  the  extra-official  statement  of  the  clerk  as  to  the  grounds 
of  appeal,  and  desired  further  time  to  meet  the  question  of 
damages,  they  should  have  asked  for  it,  and  probably  would 
have  obtained  it. 

Judgment  affirmed. 


Toledo,  Peoria  &  Warsaw  Kailway  Company 

v. 
Jacob  J.  Butler. 


1.  Notice — of  amendment  of  officer's  return.  Leave  will  be  granted  to 
an  officer  to  amend  his  return,  as  a  matter  of  course,  and  notice  to  the 
opposite  party  of  the  intended  application  for  such  leave  is  not  necessary. 

2.  Error — obviated  by  amendment  in  the  court  below.  Where  judgment 
is  entered  by  default,  and  it  is  assigned  for  error  that  the  sheriff's  return 
was  insufficient,  such  error  may  be  obviated  by  amendment  in  the  court 
below. 

3.  Costs — where  error  is  removed  by  amendment  in  the  court  below.  Where 
the  record  in  the  circuit  court,  after  a  writ  of  error  is  sued  out,  is  so  amended 
as  to  remove  the  error  of  which  complaint  has  been  made,  a  motion  by  the 
plaintiff  in  error  for  judgment  for  costs  comes  too  late  after  the  amended 
record  is  filed.  Such  motion  should  be  interposed  or  terms  should  be  insisted 
upon  by  the  plaintiff  in  error  when  the  application  is  made  to  file  the 
amended  record,  when  it  is  discretionary  with  the  court  to  require  the  pay- 
ment of  costs  as  a  condition  to  the  filing  of  the  same. 
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Writ  of  Error  to  the  Circuit  Court  of  Hancock  county  , 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Marsh  &  Marsh,  for  the  plaintiffs  in  error. 

Mr.  D.  Mack,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  the  return  of  service  by  the  sheriff  as  at  first 
made  was  insufficient.  But  judgment  by  default  was  rendered 
at  the  return  term,  for  the  want  of  a  plea.  To  reverse  this 
judgment  this  writ  of  error  was  prosecuted,  and  defendant  in 
error,  subsequently,  on  a  motion  and  leave  granted,  had  the 
sheriff  to  amend  his  return.  It  is  now  urged  that  defendant, 
having  failed  to  give  notice  to  plaintiffs  in  error  of  the  intended 
application  for  leave  to  amend,  the  error  is  not  removed.  It 
was  held  in  the  cases  of  Moore  v.  Purple,  3  Gilm.  149  ;  If  orris  v. 
School  Trustees,  15  111.  266,  and  Hawes  v.  Hawes,  33  111.  287,  that 
amendments  by  sheriffs  to  their  returns  to  process,  are  of  course ; 
that  no  resistance  could  be  made  to  the  application  to  amend. 
If  the  sheriff  should  make  a  false  return,  he  is  responsible  for 
the  consequences.  It  was  also  held  that  notice  of  the  applica- 
tion to  the  opposite  party  was  not  necessary.  These  cases  are 
conclusive  of  this  question. 

It  is  likewise  insisted  that  costs  should  be  awarded  against 
defendant  in  error,  as  the  amendment  was  made  and  the  error 
obviated  after  the  writ  was  sued  out  of  this  court.  In  the  case 
of  Ellis  v.  Ewbanks,  3  Scam.  584,  a  writ  of  error  was  sued  out 
of  this  court  and  a  supersedeas  was  granted,  but  the  record 
was  afterwards  amended  in  the  circuit  court  so  as  to  remove  the 
error  of  which  complaint  had  been  made.  A  new  transcript 
was  certified  to  this  court,  and  plaintiff  in  error  moved  for  a 
judgment  for  costs,  but  the  motion  was  refused.     That  case 
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affords  a  precedent  which  requires  us  in  like  manner  to  refuse 
costs  to  the  plaintiffs  in  this  case. 

Had  plaintiffs  in  error  insisted  upon  terms  when  the  appli- 
cation was  made  for  leave  to  file  the  amended  record  in  this 
case,  then  it  may  be  that  the  court  would  have  required  pay- 
ment of  costs  as  a  condition  to  filing  the  amended  record.  It 
would,  at  that  stage  of  the  case,  have  been  discretionary  with 
the  court.  But  having  interposed  no  motion  for  costs,  or  asked 
terms  when  the  amended  record  was  filed,  plaintiffs  in  error 
must  be  considered  as  having  waived  all  objection,  and  their 
motion  now  comes  too  late.     The  judgment  of  the  court  below 

must  be  affirmed. 

Judgment  affirmed. 


Serena  A.  Burnett  et  al. 

V. 

Jonas  Lester  et  al. 


1.  Pleading  in  chancery — multifariousness.  One  of  the  heirs  of  an 
estate  filed  a  bill  in  chancery,  in  which  it  was  alleged  the  widow  had  posses- 
sion of  all  the  moneys  and  credits  belonging  to  the  estate,  in  which  she  had 
only  a  life  interest,  and  asking  that  she  might  be  required  to  give  security 
for  the  payment  to  complainant  of  her  proper  share  of  that  fund.  The  bill 
also  made  the  other  heirs  parties,  and  as  against  them,  partition  of  certain 
lands  of  the  estate  was  sought,  and  an  injunction  was  asked  against  the 
executor  to  restrain  him  from  cutting  the  timber  upon  the  laud :  Held,  these 
several  subjects  were  distinct  in  their  nature,  and  a  bill  in  which  they  are 
embraced  is  multifarious. 

2.  Wills — life  estate  in  personal  property.  A  will  provided  as  follows : 
"I  give  and  bequeath  all  of  the  rents  and  profits  in  my  farm  that  I  now  own, 
in  the  town,  county  and  State  aforesaid,  to  my  wife,  Deliverance  R.  Lester, 
and  also  all  my  personal  property,  consisting  of  live  stock,  and  also  the 
interest  on  all  moneys  and  credits  due  me  at  my  death,  so  long  as  she 
remains  my  widow,  except  hereafter  devised ;  and  after  her  death  or  mar- 
riage, I  wish  the  property  and  real  estate  to  be  equally  divided  between  my 
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children,"  etc.  Held,  this  was  not  an  absolute  gift  of  the  personalty  to  the 
widow,  but  was  intended  as  a  bequest  to  her  to  be  enjoyed  during  her  life 
or  widowhood,  having  reference  as  well  to  the  live  stock,  moneys  and  cred- 
its, as  to  the  use  of  the  farm.  They  were  not  of  that  perishable  character 
which  forbade  a  life  estate  being  created  in  them. 

3.  An  exception  to  the  rule  that  there  may  be  a  life  estate  in  chattels, 
which  are  not  of  a  perishable  nature,  and  a  limitation  over,  is  in  case  of  a 
bequest  of  specific  things,  as  corn,  hay  and  fruits,  of  which  the  use  consists 
in  the  consumption.  The  gift  of  such  articles  for  life,  is,  in  most  cases,  of 
necessity,  a  gift  of  the  absolute  property,  for  the  use  and  the  property  cannot 
exist  separately. 

4.  Tenant  for  life,  of  'personalty — of  the  proper  disposition  of  the 
property.  It  is  a  general  principle,  that  where  any  interest  short  of  absolute 
ownership  is  given  in  the  general  residue  of  personal  estate,  terms  for  years 
and  other  perishable  funds  of  property  which  may  be  consumed  in  the  use, 
are  to  be  converted  or  invested,  so  as  to  produce  a  permanent  capital,  and  the 
income  thereof,  only,  is  to  go  to  the  legatee  for  life. 

5.  So,  in  this  case,  the  tenant  for  life  should  convert  the  live  stock  into 
money  and  save  the  principal  for  those  who  were  to  come  to  its  enjoyment 
on  her  death  or  marriage. 

6.  Same — of  requiring  security  to  remainderman.  Where  a  life  estate  is 
created  in  personal  property,  with  a  limitation  over,  a  court  of  chancery  may 
require  the  legatee  for  life  to  give  security  to  the  remainderman  that  the 
fund  shall  not  be  wasted  or  misapplied. 


Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

The  principal  question  in  this  case  arises  upon  the  construc- 
tion to  be  given  to  the  will  of  Benjamin  Lester,  deceased.  The 
portion  of  the  will  upon  which  the  rights  of  the  parties  depend, 
is  as  follows  : 

"  First — I  give  and  bequeath  all  of  the  rents  and  profits  in 
my  farm  that  I  now  own,  in  the  town,  county  and  State  afore- 
said, to  my  wife,  Deliverance  R.  Lester,  and  also  all  my  personal 
property,  consisting  of  live  stock,  and  also  the  interest  on  all 
moneys  and  credits  due  me  at  my  death,  so  long  as  she  remains 
my  widow,  except  hereafter  devised ;  and  after  her  death  or 
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marriage,  I  wish  the  property  and  real  estate  to  be  equally 
divided  between  my  children,  except  Horatio  G.  Lester,  my 
son,  to  whom  I  bequeath  ten  dollars  in  cash,  and  no  more. " 

Messrs.  Langley  &  Wolf,  for  the  plaintiffs  in  error. 

We  contend,  in  behalf  of  a  part  of  the  children  of  the  testa- 
tor, that  the  widow  did  not  take  an  absolute  ownership  in  the 
personalty — live  stock,  moneys,  and  choses  in  action — but  only 
the  use  thereof  during  her  life  or  widowhood. 

The  phrase  "  so  long  as  she  remains  my  widow,"  limits  the 
enjoyment  of  the  property  to  the  time  of  her  death  or  re-mar- 
riage.    Covenhaven  v.  Shuler,  2  Paige,  Chancery,  122. 

The  intention  of  the  testator  must  govern  in  construing  the 
will.     Boyd  v.  Strahan,  36  111.  355. 

This  intention  is  to  be  found  in  the  first  clause  of  the  will. 

To  say  that  the  widow,  by  this  clause,  takes  the  "  live  stock,  " 
absolutely,  is  to  confine  the  phrase,  "  so  long  as  she  remains  my 
widow,"  as  a  limitation  to  the  devise  of  the  "  interest  on  all 
the  moneys  and  credits  due  me  at  my  death." 

This  construction,  we  think,  depends  wholly  on  the  fact  that 
the  words,  "  so  long  as  she  remains  my  widow,"  are  last  in  the 
series  of  expressions.  But  suppose  the  clause  to  be  transposed, 
— the  testator  would  then  say  :  I  give,  devise  and  bequeath  to 
my  wife,  Deliverance  R.  Lester,  "  so  long  as  she  remains  my 
widow,"  etc.,  it  would  then  apply  to  all  parts  of  the  devise, 
alike.  This,  we  think,  is  what  the  testator  meant  and  intended ; 
to  give  his  wife  only  an  estate  for  life,  or  widowhood,  in  all  the 
property  named  in  this  clause. 

A  life  estate  may  be  created  in  personalty.  2  Kent's  Com- 
mentaries, 352,  side  page. 

The  limitation  over  after  the  life  interest  has  expired,  is  good. 
2  Kent's  Commentaries,  353,  side  page  ;  45  111.  421. 

This  view  of  the  testator's  intention  is  strengthened  by  refer- 
ence to  the  last  part  of  the  first  clause  of  the  will,  which  is  a 
limitation  over  in  these  words,  "  and  after  her  death  or  marriage 
I  wish  the  property  and  real  estate  to  be  equally  divided  between 
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my  children,  except  Horatio  G.  Lester,  to  whom  I  bequeath  ten 
dollars  in  cash,  and  no  more." 

By  "  real  estate,"  land  is  meant ;  by  "  property,"  personalty 
is  intended,  if  it  means  anything,  and  the  court  must  give  it  a 
meaning. 

"  That  words  occurring  more  than  once  in  a  will  shall  be 
presumed  to  be  always  used  in  the  same  sense,  unless  a  contrary 
intention  appear  by  the  context,  or  unless  the  words  be  applied 
to  a  different  subject.  And  on  the  same  principle,  when  a 
testator  uses  an  additional  word  or.  phrase,  he  must  be  presumed 
to  have  an  additional  meaning."  Redfield  on  Wills,  Rule  18, 
page  427. 

Even  though  the  property  named  in  the  first  clause  were,  by 
that  clause,  given  the  widow,  absolutely,  this  limitation  over 
would  so  qualify  the  bequest  as  to  give  the  widow  only  a  life 
estate.  Smith  v.  Bell,  6  Peters,  U.  S.  72 ;  which  was  a  bequest 
of  all  personal  property  to  the  wife,  absolutely,  with  a  provision 
that  the  remainder,  after  her  decease,  should  go  to  the  use  of 
the  testator's  son.  The  court  held  that  the  last  clause  qualified 
the  first,  and  showed  the  intent  of  the  testator,  that  the  widow 
had  only  a  life  estate. 

This  case  was  cited  approvingly,  and  its  reasoning  adopted 
by  the  court,  in  Boyd  v.  Strahan,  36  111.  355. 

And  all  the  cases  admit  that  a  remainder,  limited  on  such  a 
bequest,  would  be  valid,  and  the  wife  would  take  only  for  life. 
Smith  v.  Bell,  supra. 

If  we  are  correct  in  the  construction  of  this  will,  then  it  was 
the  duty  of  the  executor  to  have  sold  all  of  the  personal  prop- 
erty, and  the  proceeds  of  the  sale,  with  the  money  on  hand  at 
the  time  of  testator's  death,  and  credits  then  due,  to  have 
properly  invested,  so  that  the  interest  or  income  from  the  fund 
might  be  paid  to  the  widow  for  life,  or  during  widowhood. 
Covenhaven  v.  Shuler,  2  Paige,  Chancery  132. 

And  where  the  bequest  for  life  includes  articles  necessarily 
consumed  in  the  using,  makes  no  difference ;  for  the  limitation 
over  is  good  as  to  every  species  of  chattels,  money  included. 
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Jarman  on  Wills,  side  page  794,  and  authorities  cited  in  note. 
And  where  there  is  a  general  bequest  for  life,  with  remainder 
over,  although  it  includes  articles  of  this  description  as  well  as 
other  property,  the  whole  must  be  sold  and  converted  into 
money,  and  the  interest  or  income  paid  to  the  legatee  for  life. 
Coverihaven  v.  Skuler,  2  Paige,  Chancery,  132  ;  Roper  on  Lega- 
cies, 209. 

If  not  specifically  given,  but  generally,  as  goods  and  chattels 
with  remainder  over,  the  tenant  for  life  is  bound  to  convert 
them  into  money  and  save  the  principal  for  the  remainderman. 
2  Kent's  Commentaries,  8th  Ed.  440. 

The  remainderman  has  his  remedy  in  chancery  to  compel 
the  legatee  for  life  to  give  security  that  the  fund  shall  not  be 
wasted  or  misapplied.  Story's  Eq.  Jur.  sections  532,  533,  604, 
845,  846,  1067  ;  Gill  v.  Tittle,  14  Ala.  528  ;  Tiffany  &  Bullard 
on  Trusts,  620. 

Messrs.  Ayees  &  Ayees  and  Mr.  C.  B.  Smith,  for  the  defend- 
ants in  error,  argued  that  the  personal  property  vested  in  the 
widow,  absolutely ;  but  that  even  if  she  took  only  a  life  estate, 
no  sufficient  ground  was  shown  to  require  her  to  give  security, 
citing  1  Roper  on  Legacies,  316. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  circuit  court  of  Champaign 
county. 

The  record  shows  a  bill  of  complaint  filed  by  Serena  A. 
Burnett  and  her  husband,  Hiram  E.  Burnett,  against  the  widow 
and  the  other  children  of  Benjamin  Lester,  deceased,  setting 
forth  that  she  is  a  child  of  the  deceased,  and  that  he  made  his 
last  will  and  testament  on  the  sixteenth  day  of  October,  1866, 
in  substance  as  follows  : 

First — I  give  and  bequeath  all  of  the  rents  and  profits  in  my 
farm  that  I  now  own,  in  the  town,  county  and  State  aforesaid, 
to  my  wife,  Deliverance  R.  Lester,  and  also  all  my  personal 
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property,  consisting  of  live  stock,  and  also  the  interest  on  all 
moneys  and  credits  due  me  at  my  death,  so  long  as  she  remains 
my  widow,  except  hereafter  devised;  and  after  her  d^ath  or 
marriage,  to  be  equally  divided  between  my  children,  except 
Horatio  G.  Lester,  my  son,  to  whom  I  bequeath  ten  dollars, 
in  cash,  and  no  more. 

Second — I  also  bequeath  at  my  death,  to  my  daughter,  Sarah 
A.  Lester,  and  Nancy  D.  Lester,  my  grand-daughter,  each  one 
cow  and  twenty  dollars  in  cash,  to  be  taken  out  of  the  above 
property. 

By  the  third  clause  of  the  will,  his  son,  John  B.  Lester,  was 
appointed  executor. 

The  bill  describes  the  land  composing  the  farm,  in  all  one 
hundred  acres,  twenty  acres  of  which,  one  mile  from  the  farm, 
was  woodland.  It  is  then  alleged  that  the  deceased,  at  the 
time  of  his  death,  owned  personal  property,  consisting  of  live 
stock,  farming  implements,  household  goods,  money,  credits,  and 
choses  in  action,  amounting,  as  by  inventory  and  appraisment 
bill  filed  by  the  executor,  to  more  than  two  thousand  six  hun- 
dred dollars. 

It  is  alleged  the  widow,  with  the  consent  of  the  executor, 
sold  all  the  personal  property  at  public  sale,  taking  notes  from 
the  purchasers,  payable  to  herself ;  that  she  still  has  the  posses- 
sion of  those  notes,  except  about  three  hundred  dollars,  which 
she  has  collected  and  applied  to  her  own  use,  and  that  the  pro- 
ceeds of  the  sale  amounted  to  more  that  two  thousand  dollars, 
which  have  been  placed  at  the  absolute  disposal  and  control  of 
the  widow,  and  is  liable  to  be  wasted  and  lost  to  the  heirs.  It 
is  alleged  the  widow  has  only  a  life  estate  in  the  personal  prop- 
erty, and  in  the  farm,  and  in  the  moneys  due  at  the  time  of  the 
death  of  the  testator ;  and  that  the  last  two  tracts  of  land 
described  in  the  will  are  woodland,  separate  and  apart  from  the 
farm,  and  alleges  the  widow  has  no  interest  in  them  of  any 
kind. 

The  bill  then  charges  that  the  executor  is  cutting  and  carry- 
ing away,  for  his  own  use,  the  best  of  the  timber,  and  they 
claim  that  the  heirs  are  tenants  in  common  of  those  lands. 


1870.]  Burnett  et  at.  v.  Lester  et  ah  331 

Opinion  of  the  Court. 

The  bill  prays  for  an  accounting  of  these  sales,  and  for  a  writ 
of  injunction  to  restrain  the  widow  from  collecting,  selling  or 
transferring  the  notes  taken  for  the  sale  of  the  personal  prop- 
erty ;  and  for  an  injunction  against  the  executor  to  restrain  him 
from  cutting  the  timber.  It  further  prays  that  the  widow  may 
be  required  to  furnish  security  to  the  complainant  for  the  pay- 
ment to  her  of  one-sixth  part  of  all  the  moneys  that  may  have 
come  to  her  hands  from  the  sale  of  the  personal  property,  and 
also  for  one-sixth  part  of  the  whole  amount  derived  or  to  be 
derived  from  that  sale,  when  the  same  shall  be  ascertained,  and 
for  general  relief.  The  bill  also  prays  that  the  woodland  be 
partitioned  among  the  heirs,  or  in  default  of  partition,  that  it 
be  sold,  etc. 

To  this  bill  there  was  a  general  demurrer,  which  the  court 
sustained,  and  dismissed  the  bill. 

To  reverse  this  decree,  the  record  is  brought  here  by  writ  of 
error. 

It  is  a  general  rule  in  equity  that  two  or  more  distinct  sub- 
jects cannot  be  embraced  in  the  same  suit ;  if  there  be,  the  bill 
is  obnoxious  to  the  charge  of  multifariousness,  and  liable  to  a 
demurrer. 

That  this  bill  is  in  this  condition,  is  apparent  from  a  cursory 
reading  of  it,  and  of  its  several  purposes  and  objects.  They 
are  of  such  a  nature  as  cannot,  by  the  rules  of  correct  pleading 
in  equity,  be  united  in  the  same  suit.  The  relief  asked  against 
the  widow  is  that  she  give  security  for  the  sale  notes,  against 
the  heirs,  for  a  partition  of  the  woodland,  and  as  against  the 
executor,  that  he  be  enjoined  from  cutting  the  timber  upon  this 
land.  These  several  subjects  are  distinct  in  their  nature,  having 
no  connection  with  each  other,  and  consequently,  a  bill  in  which 
they  are  embraced  is  multifarious,  and  so  liable  to  demurrer ; 
and  the  circuit  court  decided  correctly  in  sustaining  the  demur- 
rer and  dismissing  the  bill,  and  that  decree  must  be  affirmed. 

But  the  proper  construction  of  this  will,  as  to  the  rights  of 
the  widow,  has  been  fully  argued  here,  and  it  is  well  to  settle 
it  now,  as  thereby  future  litigation  may  be  prevented. 
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In  our  view  of  this  will,  the  intention  of  the  testator  was,  as 
we  gather  it  from  the  words  used,  to  limit  the  enjoyment  of  this 
property  to  the  widow,  so  long  as  she  remained  a  widow,  and 
no  longer.  The  rents  and  profits  of  the  farm,  all  his  personal 
property,  consisting  of  live  stock,  and  the  interest  on  all  moneys 
and  credits,  due  the  testator  at  the  time  of  his  death,  are  given 
and  bequeathed  to  his  wife,  Deliverance  R.  Lester,  in  one 
sentence,  ending  thus :  "  So  long  as  she  remains  my  widow, 
except  hereafter  devised."  And  there  is  a  remainder  over, 
created  as  follows  :  "  And  after  her  death  or  marriage,  I  wish 
the  property  and  real  estate  to  be  equally  divided  between  my 
children,"  &c. 

That  the  widow  took,  by  this  bequest,  any  thing  more  than 
a  life  estate  in  this  property,  including  the  live  stock,  cannot  be 
maintained. 

It  seems  to  us  the  obvious  intention  of  the  testator  was  to 
give  his  widow  merely  the  use  and  enjoyment  of  the  rents  and 
profits  of  the  farm  for  her  support,  and  of  the  personal  property 
and  moneys  and  credits,  for,  if  such  was  not  his  intention,  if 
he  intended  an  absolute  gift,  why  did  he  provide,  after  her  death 
or  marriage,  that  the  property  and  real  estate  should  be  equally 
divided  between  his  children  ?  In  disposing  of  the  remainder, 
he,  at  the  same  time,  gives  character  to  the  bequest  to  his  wife, 
for,  if  the  property  was  her's,  absolutely,  there  could  be  no 
remainder  subject  to  distribution.  The  testator  evidently  sup- 
posed there  would  be  property  other  than  real  estate  subject  to 
division  after  his  wife's  death  or  marriage,  else  the  will  would 
not  have  contained  such  a  provision.  The  term  "  property,"  in 
connection  with  "  real  estate,"  as  used  by  the  testator,  can  have 
reference  alone  to  personal  property,  and' it  must,  by  its  own 
force,  include  all  his  personal  property,  live  stock  as  well  as 
money  and  credits.  The  design  of  the  testator  was,  evidently, 
to  make  ample  provision  for  his  wife's  support  while  she  lived 
and  remained  his  widow.  In  case  of  her  marriage,  his  inten- 
tion is  no  less  expressly  declared  that,  in  that  event,  the  prop- 
erty and  farm  should  be  divided  among  the  children,  leaving 
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her  dependent  upon  what  the  statute  would  allow  her  under  the 
circumstances,  and  that  would  be  the  use  of  the  homestead 
during  her  life. 

The  case  of  Smith  v.  Bell,  6  Peters,  68,  cited  by  plaintiffs  in 
error,  supports  this  view.  The  will  in  that  case  was  as  follows  : 
"  I  give  to  my  wife,  Elizabeth  Goodwin,  all  my  personal  estate 
whatsoever  and  wheresoever,  and  of  what  nature,  kind,  and 
quality  soever,  after  payment  of  my  debts,  etc.  which  personal 
estate  I  give  and  bequeath  unto  my  said  wife,  Elizabeth  Good- 
win, to  and  for  her  own  use  and  benefit  and  disposal,  absolutely ; 
the  remainder  of  said  estate,  after  her  decease,  to  be  for  the  use 
of  the  said  Jesse  Goodwin."  Jesse  Goodwin  was  the  son  of 
the  testator,  to  whom  he  had  bequeathed,  by  the  will,  a  young 
sorrel  gelding  and  a  feather  bed. 

Mrs.  Goodwin  married  Robert  Bell,  and  without  disposing  of 
the  personal  property,  which  was  negro  slaves,  died.  Bell  claimed 
to  hold  the  property  as  his  own,  under  the  will  bequeathing  it 
absolutely  to  his  wife,  then  the  widow  of  the  testator.  Jesse 
Goodwin  sold  his  interest  in  the  property  to  Smith,  who  brought 
an  action  of  trover  against  Bell,  for  the  negroes. 

Marshall,  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  said  it  must  be  admitted  that  words  could  not  have  been 
employed  better  fitted  to  give  the  whole  personal  estate  abso- 
lutely to  the  wife,  or  which  could  more  clearly  express  that 
intention.  But  the  testator  proceeds :  "  The  remainder  of 
said  estate,  after  her  decease,  to  be  for  the  use  of  the  said  Jesse 
Goodwin." 

These  words,  the  court  say,  give  the  remainder  of  the  estate, 
after  his  wife's  decease,  to  the  son,  with  as  much  clearness  as 
the  preceding  words  give  the  whole  estate  to  his  wife.  They 
manifest  the  intention  of  the  testator  to  make  a  future  provision 
for  his  son  as  clearly  as  the  first  part  of  the  bequest  manifests 
his  intention  to  make  an  immediate  provision  for  his  wife. 

And  further  on,  the  court  say,  "  both  clauses  are  equally  the 
words  of  the  testator,  are  equally  binding,  and  equally  claim 
the  attention  of  those  who  may  construe  the  will.     We  are  no 
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more  at  liberty  to  disregard  the  last  member  of  the  sentence 
than  the  first.  No  rule  is  better  settled  than  that  the  whole 
will  is  to  be  taken  together,  and  is  to  be  so  construed  as  to  give 
effect,  if  it  be  possible,  to  the  whole." 

In  the  will  before  us  there  are  no  words  of  absolute  gift  to 
the  widow,  and  the  words  used,  if  implying  such  a  gift,  no  more 
clearly  express  the  intention  of  the  testator  than  those  used 
by  him  in  disposing  of  the  property  on  the  death  or  marriage 
of  his  widow.  They  equally  declare  the  intention  of  the  testa- 
tor. Suppose  the  words  in  the  clause  are  transposed,  and  the 
will  read  thus  :  I  give  and  bequeath  to  my  wife,  Deliverance 
K.  Lester,  so  long  as  she  remains  my  widow,  the  rents  and 
profits  of  my  farm,  also  all  of  my  personal  property,  consisting 
of  live  stock ;  also  the  interest  on  all  moneys  and  credits  due 
me ;  and  after  her  death  or  marriage,  I  wish  the  property  and 
real  estate  to  be  equally  divided  between  my  children,  could 
there  be  any  rational  doubt  about  the  intention  of  the' testa- 
tor ?  He  had,  in  this  testamentary  disposition  of  his  estate, 
two  objects  in  view  ;  first,  the  support  of  his  wife  during 
widowhood;  and  next,  some  provision  for  his  children  after 
her  decease  or  marriage.  They  were  equally  proper  objects  of 
his  bounty,  and  his  affection  would  prompt  him  to  give  some- 
thing to  both.  This  he  has  attempted  to  do  by  the  will.  He 
has  made  his  wife  and  widow  comfortable  by  bestowing  the  use 
of  all  of  it  upon  her,  but  at  her  death  or  marriage  he  has  been 
equally  anxious  that  his  children  should  enjoy  it. 

We  regard  this  case,  in  principle,  like  the  case  of  Smith  v. 
Bell,  supra,  though  less  strong  for  the  defendants  in  error  than 
that  case  for  the  defendant  in  error  therein. 

There  being,  then,  but  a  life  estate  created  for  the  benefit  of 
the  widow,  a  limitation  over  to  the*  children  of  the  testator  is 
valid — 2  Comstock's  Kent,  432,  433 — if  the  chattels  be  not  of 
a  perishable  nature.  But  there  is  an  exception  to  the  rule  in 
case  of  a  bequest  of  specific  things,  as  corn,  hay,  and  fruits,  of 
which  the  use  consists  in  the  consumption.     The  gift  of  such 
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articles  for  life,  is  in  most  cases,  of  necessity,  a  gift  of  the  abso- 
lute property,  for  the  use  and  the  property  cannot  exist  sepa- 
rately,    lb.  434. 

What,  then,  was  the  duty  of  the  tenant  for  life  with  regard 
to  this  personal  property,  consisting  of  live  stock  ?  That  is 
prescribed  in  the  same  book,  and  by  all  the  authorities ;  the 
tenant  for  life  was  bound  to  convert  them  into  money  and  save 
the  principal  for  those  who  were  to  come  to  its  enjoyment  on 
her  death  or  marriage.  It  is  a  general  principle  that  when  any 
interest,  short  of  absolute  ownership,  is  given  in  the  general 
residue  of  personal  estate,  terms  for  years,  and  other  perishable 
funds  of  property  which  may  be  consumed  in  the  use  are  to  be 
converted  or  invested,  so  as  to  produce  a  permanent  capital,  and 
the  income  thereof,  only,  is  to  go  to  the  legatee  for  life.  lb. 
436. 

It  was  a  rule  in  the  English  chancery,  but  now  overruled, 
that  the  remainder  man  could,  in  all  cases,  call  for  security 
from  the  tenant  for  life,  that  the  property  should  be  forthcom- 
ing at  his  decease,  but  even  there,  security  may  now  be  required 
in  a  case  of  real  danger  that  the  property  may  be  wasted, 
secreted  or  destroyed.  And  when  there  is  a  general  bequest  of 
a  residue  for  life,  with  remainder  over,  the  practice  now  is,  to 
have  the  property  sold  and  converted  into  money  by  the  execu- 
tor, and  the  proceeds  safely  invested,  and  the  interest  thereof 
paid  to  the  legatee  for  life.  Howe  v.  Earl  of  Dartmouth,  7 
Vesey,  137. 

In  this  country  the  legatee  for  life  can  be  required  to  give 
security  in  such  cases,  as  will  be  seen  by  the  numerous  cases 
referred  to  in  note  ( f )  page  437,  2  Comst.  Kent. 

On  a  proper  bill  filed  by  these  complainants,  the  court  might 
require  the  widow  to  give  to  the  children  security  that  the  notes 
taken  by  her  on  the  sale  of  the  live  stock  should  not  be  wasted, 
or  the  money  and  choses  in  action  misapplied,  but  not  on  this 
bill,  the  demurrer  to  which  was,  for  the  reason  we  have  given, 
properly  sustained,  and  the  decree,  in  that  respect,  is  affirmed. 

Decree  affirmed. 
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Chicago  &  Alton  Railroad  Company 

v. 
Kate  Murphy,  Administratrix,  etc. 


1.  Master  and  servant — liability  of  the  common  master  for  injury  to  a 
servant,  received  through  the  negligence  of  a  fellow  servant.  In  an  action 
against  a  railroad  company  by  the  administratrix  of  "  A,"  for  wrongfully 
causing  the  death  of  "A,"  who  was  at  the  time  in  the  service  of 
the  company,  it  appeared  that  "A"  was  one  of  several  workmen, 
under  the  immediate  charge  of  one  Hill,  as  foreman,  whose  duty  con- 
sisted in  examining  all  trains  on  their  arrival  at  the  railway  station  in 
B — and  making  all  needed  repairs.  He  and  a  fellow  workman  had  been 
engaged  in  "jacking  up"  and  repairing  a  car  in  a  freight  train,  and  having 
finished  his  work,  had  started  for  the  shop  where  they  kept  their  tools, 
when,  in  passing  down  between  the  rails  of  the  main  track,  he  was  over- 
taken and  struck  by  a  switch  engine,  and  so  injured  that  he  soon  after  died. 
The  switch  engine  was  constantly  engaged  on  the  station  grounds,  and 
although  under  the  immediate  control  of  the  yard  master,  it  was  used  for 
whatever  purpose  it  might  be  required,  and  among  others,  for  switching 
such  car  or  cars  as  were  to  undergo  repairs  by  Hill's  men.  If  a  car  in  a 
train  which  had  just  arrived  was  found  to  need  repairs,  Hill  would  advise 
the  yard  master,  and  the  latter  would  have  the  switch  engine  place  the  car 
in  such  position  in  the  yard  as  he  might  think  proper,  when  Hill's  men 
would  make  the  necessary  repairs.  Under  these  circumstances  it  was  held, 
that  the  deceased,  and  the  engineer  managing  the  engine,  through  whose 
negligence  "  A"  received  the  injury  which  caused  his  death,  were  fellow 
servants  in  such  a  sense  as  to  subject  them  to  the  operation  of  the  well 
established  rule,  which  refuses  a  remedy  against  a  common  master,  in  favor 
of  one  employee,  who  receives  an  injury  through  the  carelessness  of 
another,  while  in  the  same  line  of  duty. 

2.  And,  while  it  is  not  easy  to  define  who  are  to  be  considered  fellow 
servants  in  the  sense  of  the  general  rule,  which  exempts  the  common  mas- 
ter from  liability  for  injuries  received  by  one  employee  through  the  care- 
lessness of  another,  while  in  the  same  line  of  duty,  with  such  perfect  accu- 
racy that  doubtful  cases  will  not  occur,  in  tlfis  case  the  court  say  that,  in  their 
opinion,  the  principle  announced  in  the  following  instruction  asked  by  the 
defendants  is  correct :  "  If  the  jury  believe,  from  the  evidence,  that  both 
the  deceased  and  the  engine  driver,  at  the  time  deceased  was  injured,  were 
in  the  employment  of  the  railroad  company,  and  that  their  ordinary  occu- 
pations in  such  service  bore  such  relations  to  each  other,  that  the  careless 
or  negligent  conduct  of  the  engine  driver  endangered  the  safety  of  the 
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deceased,  then  such  danger  was  incident  to  the  employment  of  the  deceased, 
and  the  plaintiff  can  not  recover  in  this  case." 

3.  So  where  the  ordinary  duties  and  occupations  of  the  servants  of  a  com- 
mon master  are  such  that  one  is  necessarily  exposed  to  hazard  by  the  care- 
lessness of  another,  they  must  be  supposed  to  have  voluntarily  taken  the 
risks  of  such  possible  carelessness  when  they  entered  the  service,  and  must  be 
regarded  as  fellow  servants  within  the  meaning  of  the  rule. 

4.  And  in  this  case,  the  fact  that  the  engine  driver  received  his  orders 
from  the  yard  master,  while  the  deceased  received  his  from  the  foreman  of 
the  repair  gang,  can  not  be  considered  as  material.  They  were  still  the 
fellow  servants  of  a  common  master,  working  in  the  same  place,  to  subserve 
the  same  interests,  and  with  their  occupations  so  related  to  each  other  that 
the  safety  of  the  deceased  necessarily  depended  to  a  greater  or  less  extent 
upon  the  care  of  the  engine  driver. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Williams  &  Burr,  for  the  appellants. 

Messrs.  Weldon,  Tipton  &  Benjamin,  and  Mr.  John  H. 

McNulta,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  is  an  action  brought  by  the  appellee,  as  administra- 
trix of  James  Murphy,  deceased,  against  the  appellants,  for 
wrongfully  causing  the  death  of  said  Murphy,  who  was  at  the 
time  in  appellants'  service.  There  is  no  dispute  in  regard  to 
the  facts.  The  deceased  was  one  of  several  workmen,  under 
the  immediate  charge  of  one  Hill,  as  foreman,  whose  duty  con- 
sisted in  examining  all  trains  on  their  arrival  at  the  railway 
station  in  Bloomington,  and  making  all  needed  repairs.  He 
and  a  fellow  laborer  had  been  engaged  in  "jacking  up"  and 
repairing  a  car  in  a  freight  train,  and  having  finished  his  work 
had  started  for  the  shop  where  they  kept  their  tools,  when,  in 
22— 53rd  III. 
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passing  down  between  the  rails  of  the  main  track,  he  was 
overtaken  and  struck  by  a  switch  engine,  and  so  injured  that 
he  soon  after  died.  The  switch  engine  was  constantly  engaged 
on  the  station  grounds,  and  although  under  the  immediate 
control  of  the  yard  master,  it  was  used  for  whatever  purpose 
it  might  be  required,  and  among  others,  for  switching  such  car 
or  cars  as  were  to  undergo  repairs  by  Hill's  men.  In  that 
way,  it  was  more  or  less  connected  with  the  work  in  which 
deceased  was  engaged,  and  the  engineer  managing  this  engine, 
and  the  men  of  Hill's  "  repair  gang,"  as  it  was  called,  were 
strictly  fellow  servants  of  a  common  master,  having  different 
functions,  it  is  true,  but  engaged  in  the  same  general  depart- 
ment, to-wit :  the  doing  of  the  needed  work  upon  the  depot 
grounds  for  the  purpose  of  dispatching  the  various  trains.  If 
a  car  in  a  train  which  had  just  arrived,  was  found  to  need 
repairs,  Hill  would  advise  the  yard  master,  and  the  latter 
would  have  the  switch  engine  place  the  car  in  such  position  in 
the  yard  as  he  might  think  proper,  when  Hill's  men  would  make 
the  necessary  repairs. 

Under  these  circumstances,  we  are  wholly  unable  to  hold,  as 
insisted  by  counsel  for  appellee,  that  the  deceased  and  the 
engineer  were  not  fellow  servants  in  such  a  sense  as  to  subject 
them  to  the  well  established  rule  exempting  the  common  mas- 
ter from  liability  in  cases  of  this  character.  Admitting,  as  we 
do,  the  carelessness  of  the  engineer  upon  the  switch  engine,  in 
neglecting  either  to  ring  the  bell  or  blow  the  whistle,  and  waiv- 
ing the  question  as  to  whether  the  deceased  was  not  chargeable 
with  equal  negligence,  we  are  clearly  of  opinion  that  this  case 
can  not,  in  principle,  be  distinguished  from  the  former  cases 
decided  by  this  court,  in  which  we  held,  under  an  analogous 
state  of  facts,  that  no  recovery  oould  be  had.  It  is  true,  we 
said  in  Chicago  &  Alton  JR.  JR.  Co.  v.  Keefe,  47  111.  108,  that 
the  duties  of  an  employee  of  a  railway  company  might  be  so 
entirely  distinct  from  all  occupation  upon  its  trains,  as  to  leave 
him  at  liberty  to  pursue  the  usual  legal  remedies  for  injuries 
received  while  a  passenger,  and  we  instanced  the  case  of  a 
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book-keeper  in  a  railway  office,  injured  upon  a  train  through 
the  carelessness  of  the  engineer.  We  have  no  wish  to  modify 
what  was  there  said,  and  we  have  shown  in  the  opinion  pro- 
nounced in  the  case  of  Lalor  v.  The  Chicago ,  Burlington  & 
Quincy  R.  R.  Co.  52  111.  401,  that  we  are  not  disposed  to  extend 
the  exemption  from  liability  claimed  by  railway  companies 
under  this  rule,  where  one  employee  has  been  injured  by  the 
negligence  of  another.  In  the  last  named  case,  we  held  the 
company  liable  on  the  ground  that  the  plaintiff  had  been 
employed  to  do  work  only  ordinarily  hazardous,  and  had  been 
required  to  perform  other  work,  for  which  he  was  not  engaged, 
and  which  was  extra  hazardous.  But  there  is  nothing  in  either 
of  those  opinions  which  would  make  the  appellants  in  this  case 
chargeable  with  damages ;  and  to  hold  the  company  liable, 
would  be  to  disregard  the  almost  uniform  current  of  authori- 
ties, both  in  the  American  and  English  courts.  It  is,  of  course, 
not  easy  to  define  who  are  to  be  considered  fellow  servants,  in 
the  sense  of  this  rule,  with  such  perfect  accuracy  that  doubt- 
ful cases  will  not  occur;  but  in  our  opinion,  the  principle 
announced  in  one  of  the  instructions  asked  by  the  defendant, 
is  correct.     That  instruction  was  as  follows  : 

"  If  the  jury  believe,  from  the  evidence,  that  both  the 
deceased  and  the  engine  driver,  at  the  time  deceased  was 
injured,  were  in  the  employment  of  the  railroad  company,  and 
that  their  ordinary  occupations  in  such  service  bore  such  rela- 
tions to  each  other,  that  the  careless  or  negligent  conduct  of 
the  engine  driver  endangered  the  safety  of  the  deceased,  then 
such  danger  was  incident  to  the  employment  of  the  deceased, 
and  the  plaintiff  can  not  recover  in  this  case." 

This  instruction  was  refused,  perhaps  because  the  court  con- 
sidered its  substance  was  embodied  in  one  of  tho©e  given  for 
defendant,  but  in  that  event  the  court  should  have  set  aside  the 
verdict  as  against  the  instructions.  When  the  ordinary  duties 
and  occupations  of  the  servants  of  a  common  master  are  such 
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that  one  is  necessarily  exposed  to  hazard  by  the  carelessness  of 
another,  they  must  be  supposed  to  have  voluntarily  taken  the 
risks  of  such  possible  carelessness  when  they  entered  the  ser- 
vice, and  must  be  regarded  as  fellow  servants,  within  the  mean- 
ing of  this  rule.  The  fact  that  the  engine  driver  received  his 
orders  from  the  yard  master,  and  the  deceased  received  his 
from  the  foreman  of  the  repair  gang,  we  can  not  consider  mate- 
rial in  this  case.  They  were  still  the  fellow  servants  of  a  com- 
mon master,  working  in  the  same  place,  to  subserve  the  same 
interests,  and  with  their  occupations  so  related  to  each  other 
that  the  safety  of  the  deceased  necessarily  depended,  to  a  greater 
or  less  extent,  upon  the  care  of  the  engine  driver,  and  this  he 
must  have  known  when  he  entered  the  service. 

We  do  not  deem  it  necessary  to  dwell  further  on  this  case ; 
but  besides  the  cases  heretofore  decided  by  this  court,  we  refer 
to  the  following  authorities,  cited  by  counsel  for  appellants,  as 
fully  sustaining  the  views  here  expressed.  Lovegrove  v.  Lon- 
don, Brighton  &  8.  C.  Railway  Co.  Ill  E.  C.  L.  669 ;  Morgan 
v.  Vale  of  Neath  Railway  Co.  Law  Rep.  Q.  B.  vol.  1,  p.  149  ; 
Tunney  v.  Midland  Railway  Co.  Law  Rep.  C.  P.  vol  1,  p.  291. 

A  new  trial  should  have  been  granted  by  the  court.  The 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  A.  McLaueie  et  al. 

V. 

Samuel  Paktlow. 


1.  Married  women — investment  of  their  money  through  the  agency  of 
their  husbands.  Where  a  party  purchased  a  lot  of  ground,  which  was  con- 
veyed to  him,  but  was  paid  for  with  money  received  by  his  wife  from  her 
father,  a  part  of  it  before  the  act  of  1861,  and  the  greater  portion  received 
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after  the  passage  of  that  act :  Held,  a  conveyance  of  the  lot  by  the  husband 
and  wife  to  a  third  person,  in  trust  for  the  wife,  no  fraudulent  intent 
appearing,  would  be  sustained  in  favor  of  the  wife,  against  a  judgment 
creditor  of  the  husband,  who  had  notice  of  the  conveyance  in  trust  before 
any  lien  attached,  even  though  the  debt  for  which  the  judgment  was  ren- 
dered was  created  while  the  husband  held  the  legal  title. 

2.  In  such  case,  the  wife  would  be  protected  in  her  interest,  under  the 
act  of  1861,  so  far  as  concerned  the  investment  of  the  money  received  after 
the  passage  of  that  act ;  and  as  to  that  received  by  her  before  that  time,  it 
would  be  protected,  under  such  circumstances,  upon  principles  of  equity 
and  justice. 

3.  Parent  and  child — of  investments  by  tJie  former  for  the  latter.  And 
where  a  party  invests  money  belonging  to  his  child,  for  the  benefit  of  the 
latter,  the  investment  will  be  protected,  against  creditors  of  the  former  who 
had  notice,  or  were  chargeable  with  notice,  of  the  rights  of  the  child. 

4.  Trusts — of  trusts  in  parol — subsequent  declaration  tliereof  in  icriting. 
Where  land  was  conveyed  by  a  deed,  absolute  in  form,  but  designed  to  be 
held  in  trust,  the  grantee  may  declare  the  trust  in  a  separate  deed,  or 
instrument  in  writing  signed  by  him,  or  in  an  answer  in  chancery  in  a  suit 
concerning  the  property,  to  which  the  trustee  is  a  party. 


Writ  of  Error  to  the  Circuit  Court  of  Champaign  county  ; 
the  Hon.  O.  L.  Davis,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  by  Samuel  Partlow, 
to  set  aside  a  deed  alleged  to  be  a  cloud  upon  the  title  of  com- 
plainant to  a  lot  of  ground,  which  he  claimed  under  a  levy  and 
sale  on  an  execution  issued  upon  a  judgment  recovered  by  him 
against  Thomas  A.  McLaurie.  The  circumstances  attending 
the  transaction  are  set  forth  in  the  opinion  of  the  court. 

The  court  below  decreed  according  to  the  prayer  of  the  bill, 
and  dismissed  a  cross  bill  filed  by  the  defendants,  who  there- 
upon sued  out  this  writ  of  error. 

Mr.  Charles  Emerson,  for  the  plaintiffs  in  error. 

Mr.  A.  E.  Harmon,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  evidence  in  this  case,  that,  some  time  in 
the  year  1855,  Thomas  A.  McLaurie,  with  one  Jaques,  pur- 
chased lots  thirteen  and  fourteen,  in  the  Illinois  Central  rail- 
road addition  to  Urbana,  for  the  sum  of  five  hundred  dollars. 
McLaurie  had  received  from  his  wife  and  son  that  sum,  which 
they  had  received  from  her  father,  and  with  a  portion  of  which 
he  paid  his  half  of  the  purchase  money  for  these  lots.  He 
thereupon  executed  a  deed  of  conveyance  to  his  wife  for  the 
undivided  half  of  fifty  feet  of  the  east  end  of  these  lots.  This 
deed  was  never  recorded.  After  taking  advice  of  counsel,  and 
learning  that  the  deed  from  McLaurie  to  his  wife  passed  no 
title,  she  surrendered  it  to  him,  and  they  joined  in  a  convey- 
ance of  the  property  embraced  in  the  deed  from  McLaurie  to 
his  wife  to  one  Robert  McMurray,  intending  that  he  should 
hold  the  property  in  trust  for  the  wife  and  the  son. 

It  also  appears  that  money  of  the  wife  and  son,  obtained 
by  them  from  the  same  source,  was  expended  in  erecting  and 
finishing  a  brick  building  on  these  lots.  Defendant  in  error 
obtained  his  judgment  in  Vermilion  county,  and  the  property 
in  controversy  was  in  Champaign  county.  The  judgment  bore 
date  November  the  third,  1858,  and  on  a  note  bearing  date  on 
the  twenty-seventh  of  March,  1857,  and  McLaurie  was  served 
with  summons  on  the  seventh  of  October,  1857.  It  also 
appears  that  the  conveyance  made  by  McLaurie  and  wife  to 
McMurray  bore  date  on  the  first  day  of  April,  1858.  McMur- 
ray, in  his  answer,  declares  that  the  lots  conveyed  to  him  were 
in  trust  for  Mrs.  McLaurie  and  her  son  Charles ;  and  this  deed 
was  properly  recorded,  before  the  execution  was  issued  or 
levied  upon  the  lots. 

This  bill  is  filed  to  set  aside  the  deed  and  remove  it  as  a 
cloud  from  the  title  of  defendant  in  error,  acquired  by  the  sale 
under  his  execution.  It  is  urged  that  McMurray  holds  the 
title  on  a  secret  trust  for  McLaurie,  and  that  it  was  voluntary 
and  without  consideration.     There  seems  to  be  no  doubt  that 
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the  property  was  paid  for  and  improved  with  money  of  Mrs. 
McLaurie  and  her  son.  And  it  also  appears  that  Thomas  A. 
McLaurie,  some  time  before  he  contracted  this  debt,  had  made 
an  ineffectual  effort  to  vest  the  title  to  this  property  in  his 
wife,  as  the  proceeds  of  her  money,  advanced  by  her  for  its 
purchase  and  improvement.  At  that  time,  there  can  be  no 
pretense  that  McLaurie,  by  that  act,  intended  to  defraud 
defendant  in  error,  nor  does  it  appear  that  he  was  indebted 
to  others,  or  contemplated  a  fraud  on  any  person.  The  trans- 
action seems  to  have  been  fair,  and  had  that  deed  been  made 
to  a  trustee  instead  of  to  his  wife,  this  controversy  could  never 
have  arisen. 

Again,  the  deed  executed  to  McMurray  was  made  and 
recorded  before  defendant  in  error  recovered  his  judgment, 
and  was,  therefore,  notice  of  the  rights  of  Mrs.  McLaurie  and 
Charles,  when  he  levied  upon  and  sold  the  property.  But  it 
is  insisted  that,  as  McLaurie  owed  the  debt,  he  could  not 
make  a  voluntary  settlement  upon  his  wife  and  son,  in  such  a 
manner  as  to  prevent  defendant  in  error  from  avoiding  the 
transaction  and  subjecting  the  property  to  the  payment  of  his 
debt.  Had  the  property  been  paid  for  with  the  funds  of 
McLaurie,  and  not  with  those  of  his  wife  and  son,  this  would 
have  been  undeniably  true.  Or,  if  the  judgment  had  become 
a  lien  before  the  conveyance  to  McMurray  was  made  and 
recorded,  or  the  receipt  of  actual  notice,  then  defendant  in 
error  would  have  acquired  a  legal  advantage  that  would  have 
availed  in  this  controversy.  But  the  money  with  which  the 
purchase  and  improvement  were  made,  did  not  belong  to  him, 
but  to  his  wife  and  son.  The  purchase  was  with  their  money, 
and  for  their  use ;  and  this  effort  to  create,  or  rather  to  execute, 
the  trust,  was  undertaken  before  this  debt  was  created,  and  the 
parties  believed  it  was  executed,  until  a  few  days  after  the  debt 
to  defendant  in  error  was  created.  All  that  was  then  neces- 
sary to  have  effectuated  the  intention  of  the  parties  was  but  a 
formal  deed. 
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It  will  not  be  contended  that  McLaurie  could  not,  as  the 
agent  of  his  wife  and  son,  have  invested  their  money  in  real 
estate  conveyed  to  them  or  to  a  trustee,  for  their  use.  And 
had  the  transaction  taken  that  form,  its  validity  would  not 
have  been  questioned,  for  the  want  of  power.  In  this  case, 
much  the  larger  portion  of  the  money  was  received  by  Mrs. 
McLaurie  after  the  passage  of  the  law  of  1861,  known  as  "the 
married  woman's  law ;"  and  it  gave  to  her  the  money  received 
by  her  from  her  father's  estate  after  that  date,  and  it  having 
been  expended  in  the  improvement  of  property  held  in  trust 
for  her,  there  can  be  no  pretense  but  that  the  sum  thus  received 
and  expended  must  be  protected  and  held  by  her ;  and  as  the 
father  was  the  natural  guardian  of  his  infant  son,  he  had  a 
right,  and  it  was  his  duty,  to  hold  or  invest  money  belonging 
to  his  son,  which  came  to  his  hands,  and  such  investment  must 
be  protected  against  his  creditors  who  have  notice,  or  are 
chargeable  therewith. 

In  the  case  of  Sweeney  v.  Damron,  47  111.  450,  this  court 
held,  that  money  inherited  by  the  wife,  after  the  passage  of  the 
law  of  1861,  and  invested  in  her  name,  was  protected  by  that 
act.  It  was  also  held  that  money  inherited  by  her  before  the 
passage  of  that  law,  and  invested  in  real  estate  in  her  name, 
before  the  lien  of  the  judgment  creditor  attached,  was  likewise 
protected,  on  principles  of  equity  and  justice;  and  that  case 
is,  in  principle,  like  this,  and  must  govern  it. 

When  defendant  in  error  levied  upon  and  sold  this  property, 
the  title  stood  of  record  in  McMurray,  and  he  thereby  acquired 
no  legal  title.  He,  by  that  sale,  only  acquired  Thomas  A. 
McLaurie's  equities,  whatever  they  were,  nothing  more  or 
less;  and  the  evidence  shows  that  he  held  no  equity  in  the 
property ;  that  no  portion  of  his  money  either  paid  for  or 
improved  the  property,  but,  on  the  contrary,  it  was  all  done 
with  the  funds  of  the  beneficiaries,  or  money  the  trustee  bor- 
rowed by  pledging  the  rent  of  the  house  to  repay  it.  In  equity 
and  conscience,  their  right  is  at  least  equal  to  that  of  defendant 
in  error,  and  if  it  is  not  even  better,  which  we  think  it  is,  they 
having  the  legal  title  vested  in  their  trustee,  must  succeed. 
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As  to  the  fact  that  the  deed  to  McMurray  is  absolute  on  its 
face,  that  can  not  matter,  as  he  has  recognized  and  declared  the 
trust.  He,  in  his  answer,  has  declared  it  in  an  unequivocal 
manner,  and  that  meets  the  requirements  of  the  law.  It  is  in 
writing,  and  signed  by  him,  and  states  the  trusts  upon  which 
he  holds  the  property.  This,  then,  answers  all  the  require- 
ments of  the  law  to  create  a  good  trust  estate.  Such  trusts 
may  be  declared  in  the  deed  conveying  the  property,  or  by  the 
grantee,  in  a  separate  deed  or  written  instrument  signed  by 
him.  The  court  below,  therefore,  committed  an  error  in  dis- 
missing the  cross  bill  of  plaintiffs  in  error,  and  in  decreeing 
the  relief  sought  by  defendant  in  error  by  his  original  and 
amended  bills.  The  decree  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 

After  the  foregoing  opinion  was  delivered,  on  the  petition  of 
the  defendant  in  error,  a  rehearing  of  this  cause  was  granted, 
and  a  re-argument  had  at  the  January  term,  1870. 

Messrs.  Hay,  Greene  &  Littler,  for  the  plaintiffs  in  error, 
upon  the  rehearing. 

Mr.  A.  E.  Harmon,  for  the  defendant  in  error. 

Per  Curiam  :  On  the  petition  for  rehearing  being  presented 
in  this  case,  we  were  apprehensive  that  we  might  have  over- 
looked a  portion  of  the  evidence  in  the  record,  and  for  that 
reason,  determined  to  hear  further  argument.  We  have  again 
carefully  examined  the  whole  of  the  evidence,  and  have 
reviewed  the  grounds  upon  which  our  previous  conclusions 
were  based,  and  have  been  constrained  to  arrive  at  the  same 
decision. 

It  is,  on  the  re-argument,  urged  that  the  conveyance  of  the 
lots  in  controversy  was  simply  as  a  security  for  the  money 
advanced  by  Mrs.  McLaurie  and  her  son,  and  that  defendant  in 
error  should  be  permitted  to  redeem.     It  is  true,  she,  her  son, 
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and  husband  speak  incidentally  of  the  conveyance  as  having 
been  made  to  secure  her  and  her  son.  But  when  their  entire 
evidence  is  considered,  it  is  manifest  that  it  was  not  as  a  secu- 
rity for  the  repayment  of  the  money.  There  is  nothing  to 
show  that  Thomas  A.  McLaurie  borrowed  the  money  of  his 
wife  and  son,  or  that  the  relation  of  debtor  and  creditor  was 
intended  to  be  created.  Again,  the  fact  that  Mrs.  McLaurie 
and  Charles  proceeded  to  improve  the  lots,  at  a  large  expense, 
is  wholly  inconsistent  with  the  supposition  that  they  regarded 
the  conveyance  as  a  mortgage,  but  is  entirely  consistent  with 
that  of  ownership. 

When  they  speak  of  the  conveyance  as  having  been  made 
as  a  security,  it  is  apparent  that  it  was  meant,  it  was  to  secure 
to  them  the  title ;  to  place  it  beyond  the  reach  or  control  of 
Thomas  A.  McLaurie ;  to  secure  it  in  the  nature  of  a  settle- 
ment. If  the  evidence  had  shown  a  quasi  relation  of  debtor 
and  creditor,  it  would,  no  doubt,  have  been  otherwise.  But 
there  being  no  such  relation  shown,  the  language  must  be 
understood  in  reference  to  the  subject  matter  to  which  it 
relates,  and  being  thus  applied,  it  fails  to  prove  the  transaction 
a  mortgage,  or  as  establishing  the  right  of  defendant  in  error 
to  redeem. 

The  decree  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Decree  reversed. 


Henry  J.  Cjpperly  et  al. 

v. 
Charles  H.  Rhodes  et  ux. 


1.  Homestead — whether  in  fraud  of  creditors.  It  is  not  a  fraud  upon 
creditors,  for  a  debtor,  even  if  in  insolvent  circumstances,  to  buy  a  home- 
stead which  would  be  beyond  their  reach. 
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2.  Same — vesting  title  in  the  wife.  Nor  will  an  insolvent  debtor  be 
deprived  of  the  benefit  of  the  homestead  exemption,  where  he  purchases 
property  with  his  own  money,  merely  because  he  procures  the  legal  title  to 
be  vested  in  his  wife,  it  being  his  intention,  when  he  purchased,  to  hold  the 
property  as  and  for  a  homestead. 

3.  Same — abandonment  thereof.  Where  a  party  left  this  State  to  better 
his  condition,  and  being  taken  sick  rented  rooms  in  an  adjoining  State  and 
kept  house  there  with  his  wife,  and  so  remained  about  nine  months,  but 
always  with  the  intention  of  returning  to  his  home  in  this  State :  Held,  not 
to  amount  to  an  abandonment  of  his  homestead  here. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below  by 
Henry  J.  Cipperly  and  others,  against  Charles  H.  Rhodes  and 
Jennie  Rhodes,  his  wife,  to  subject  a  certain  house  and  lot  in 
the  city  of  Decatur,  to  the  payment  of  a  debt  owing  from 
Charles  H.  Rhodes  to  the  complainants,  the  latter  alleging  the 
property  was  purchased  by  said  Charles  H.  with  his  own  money, 
at  a  time  when  he  was  in  insolvent  circumstances,  and  pro- 
cured it  to  be  conveyed  to  his  wife,  in  fraud  of  the  rights  of 
his  creditors.  The  defendants  claimed  the  benefit  of  the  home- 
stead act  of  1851. 

The  facts  connected  with  the  transaction  will  appear  from 
the  finding  of  the  court  in  its  decree,  which  was  as  follows : 

The  court  found  that  Charles  H.  Rhodes  was  indebted  to 
complainants,  on  the  sixteenth  day  of  August,  1866,  in  the  sum 
of  two  thousand  one  hundred  fifty-four  dollars  and  eighty 
cents ;  that  on  the  thirteenth  day  of  February,  1867,  complain- 
ants obtained  judgment  in  the  U.  S.  Court  for  Southern  Dis- 
trict of  Illinois,  against  C.  H.  Rhodes,  for  the  sum  of  two 
thousand  and  ninety  dollars  and  ninety-two  cents.  Fi.  fa. 
issued  on  the  judgment  twenty-sixth  day  of  same  month, 
directed  to  the  marshal  of  said  district  to  make  amount  of  said 
judgment ;  that  John  W.  Bear,  a  deputy  marshal  of  said  dist- 
rict, about  the  first  day  of  April,  1867,  called  on  said  Rhodes 
and  demanded  payment  of  said  execution ;  that  said  Rhodes 
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refused  payment,  or  turn  out  property  in  satisfaction  of  the 
same ;  that  the  same  was  returned  into  said  court  nulla  bona, 
and  that  the  judgment  remains  unsatisfied.  The  decree  shows 
that  the  court  found  further,  that  on  the  first  day  of  December, 
1866,  Charles  H.  Rhodes  purchased  of  Jane  and  Thomas 
Hathaway,  the  property  described  in  the  bill,  for  one  thousand 
four  hundred  and  fifty  dollars,  and  paid  said  amount  of  pur- 
chase money  at  the  time  of  making  said  contract,  with  his  own 
funds. 

That  said  Charles  H.  Rhodes  caused  and  procured  said 
Hathaways  to  make  the  deed  to  said  property  to  Jennie  Rhodes, 
his  wife  ;  that  the  same  was  done  on  the  first  day  of  December, 
1866 ;  that  on  said  real  estate  there  is  a  dwelling  house  and 
other  improvements,  and  was  worth  at  the  time  of  said  con- 
veyance one  thousand  eight  hundred  dollars ;  that  at  the  time 
of  procuring  said  conveyance,  the  said  Charles  H.  Rhodes  was 
and  since  then  is  insolvent,  and  that  complainants  had  no  other 
means  of  making  their  debt  than  out  of  the  property  herein 
described. 

The  court  finds  the  allegations  in  amended  bill  are  true ;  that 
the  equity  of  the  cause  is  with  the  complainants,  and  that  there 
is  justly  due  complainants,  at  time  of  entering  decree,  two 
thousand  and  ninety  dollars  and  ninety-two  cents,  with  interest 
from  date  of  judgment.  Ordered,  that  Charles  H.  Rhodes  pay, 
within  thirty  days  from  date  of  decree,  two  thousand  and 
ninety  dollars  and  ninety-two  cents,  with  interest  from  thir- 
teenth day  of  February,  1867,  and  the  cost  of  the  suit  by  said 
decree.  It  is  further  ordered  by  the  court,  that  in  default  of 
such  payment,  the  master  in  chancery  of  said  court  proceed 
and  appraise  and  set  off  to  defendant,  Charles  H.  Rhodes,  a 
homestead  of  one  thousand  dollars  out  of  the  real  estate 
described  in  the  bill ;  the  appraisement  to  be  made  and  home- 
stead set  off  in  the  manner  provided  in  the  statute  by  sheriffs 
upon  execution. 

The  decree  then  provides  that  the  master,  having  set  off  to 
the  defendant,  Charles   H.    Rhodes,  a  homestead  out  of  the 
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premises,  to  sell  the  remainder,  not  set  off,  at  public  sale  to  the 
highest  bidder,  for  cash,  at  door  of  court  house  in  Decatur,  in 
said  county,  after  publishing  due  notice ;  that  he  issue  to  the 
purchaser  a  certificate  of  sale,  and  apply  proceeds  of  sale  to 
discharging  costs  and  meet  payment  of  debt  of  complainants ;  if 
not  redeemed  from  in  fifteen  months,  to  make  sufficient  deed  of 
conveyance. 

A  question  is  made  in  regard  to  the  abandonment  of  the 
premises  as  a  homestead,  after  the  purchase.  It  being  shown 
that  the  defendants  Avere  absent  in  the  State  of  Indiana,  for 
some  time,  they  explained  their  absence,  through  the  testimony 
of  Charles  H.  Rhodes,  as  follows :  he  testified  that  he  was  a 
married  man,  had  a  wife  and  family,  and  lived  with  his  family 
on  the  premises  in  the  bill  described,  occupying  the  house  with 
his  family,  and  had  occupied  it  as  a  homestead  since  the  pur- 
chase, except  when  absent  in  Indiana.  Was  in  the  employ- 
ment of  the  Terre  Haute  &  St.  Louis  Railway  part  of  the  year 
1867-68 ;  that  his  wife  lived  in  Terre  Haute,  Indiana,  with 
him,  came  over  and  was  taken  sick,  hired  a  couple  of 
rooms,  and  she  kept  house  while  there.  His  wife  has  occupied 
the  premises  fifteen  months  out  of  the  last  twenty- four.  He 
left  Decatur  in  the  spring  of  1867,  to  better  his  condition, 
without  intention  of  remaining  permanently  away.  He  did 
not  intend  to  abandon  his  homestead  when  he  left ;  was  not 
then  in  the  employment  of  said  railway  company ;  Jennie 
Rhodes,  to  his  knowledge,  never  owned  any  other  real  estate 
in  Decatur,  other  than  that  described  in  the  bill. 

The  complainants  bring  the  case  to  this  court  by  writ  of 
error,  and  insist  that  the  purchase  of  the  property  by  the 
debtor,  under  the  circumstances,  and  the  conveyance  thereof  to 
his  wife,  was  in  fraud  of  creditors ;  further,  that  the  premises 
had  been  abandoned  as  a  homestead. 

Mr.  J.  C.  Lake  and  Mr.  F.  S.  Murphy,  for  the  plaintiffs  in 
error,  contended  the  conveyance  to  the  wife  of  the  debtor,  he 
being  insolvent,  was  fraudulent  as  to  creditors,  citing  1  Story's 


350  Cipperly  et  al.  v.  Rhodes  et  ux.  [Jan.  T., 

Opinion  of  the  Court. 

Eq.  Juris,  sec.  371 ;  Curtis  v.  Price,  12  Yes.  103;  Worsley  v. 
Mattis,  1  Burr.  474;  Ilalin  v.  Garnsey,  16  Johns.  189;  Jeremy 
on  Eq.  Juris.  B.  3,  Pt.  2,  Ch.  3,  sec.  4. 

This  court  has  held  in  similar  cases  to  the  one  above  at  bar, 
the  doctrine  that  where  property  has  been  conveyed  to  hinder 
and  defraud  creditors,  by  a  debtor,  the  conveyance  will  be  held 
good  as  against  the  grantor,  and  he  will  not  be  permitted  to 
come  in  after  the  creditors  have  discovered  the  fraud  and 
recovered  the  property,  and  set  up  the  claim  of  exemption  of 
the  statute  in  regard  to  that  property.  Getzler  v.  Saroni,  18  111. 
518;   Cassellv.  Williams,  12  111.  387. 

Messrs.  Crea  &  Ewing,  for  the  defendants  in  error. 

Mr.CHiEF  Justice  Breese  delivered  the  opinion  of  the  Court: 

We  are  satisfied,  on  mature  consideration,  that  this  decree 
should  be  affirmed.  No  question  is  made  that  the  homestead 
right  would  have  existed  in  Rhodes,  had  he  taken  the  deed  to 
the  lot  in  his  own  name,  instead  of  taking  it  in  the  name  of 
his  wife.  He  paid  the  purchase  money  wholly  out  of  his  own 
funds,  and  at  a  time  when  he  had  a  right  to  obtain  a  home- 
stead which  would  not  be  liable  for  his  debts  then  existing,  or 
to  be  subsequently  contracted ;  and  the  sole  question  is,  whether 
taking  the  deed  to  his  wife  placed  the  property  beyond  the  pro- 
tection of  the  homestead  law. 

This  is  an  inquiry,  into  which  the  animus  enters  largely. 

Did  he  purchase  it  as  and  for  a  homestead,  and  has  it  been 
so  used  and  held  ?  If  such  was  his  intention,  then,  taking  the 
deed  to  his  wife  should  not,  .we  think,  cut  off  that  right.  If 
the  design  was  simply  to  acquire  property  which  he  could  hold 
in  fraud  of  his  creditors,  then  the  law  would  strip  it  of  its 
covering,  and  subject  it  to  the  payment  of  his  debts ;  but  it 
must  be  remembered  that  it  was  not  a  fraud  on  creditors  to 
buy  a  homestead  which  would  be  beyond  their  reach.  Such 
was  the  manifest  purpose  of  the  act. 
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There  is  a  plain  distinction  between  this  case  and  that  of 
Cassell  v.  Williams,  12  111.  387,  cited  by  plaintiffs  in  error. 
There  the  debtor  had  fraudulently  sold  a  horse  to  keep  it  from 
the  reach  of  his  creditors,  which,  if  he  had  not  sold,  would 
have  been  exempt  from  execution,  and  this  court  held,  that  as 
the  sale  was  valid  as  between  the  vendor  and  vendee,  and 
only  void  as  to  creditors,  the  vendor  could  not  subsequently 
claim  it  as  exempt  from  execution,  and  recover  three  times  its 
value  against  the  officer,  as  for  selling  property  exempt  by 
law. 

In  Getzler  v.  Saroni,  18  ib.  518,  the  debtor  fraudulently  con- 
veyed the  property  to  a  third  person,  in  order  to  place  it  beyond 
the  reach  of  his  creditors,  and  then  absconded,  when  the  wife 
interposed  a  claim  to  the  property  as  a  homestead.  Without 
deciding  whether  the  husband  could  have  successfully  inter- 
posed such  a  claim,  this  court  held  that  the  wife  could  not 
while  the  husband  was  living.  While  he  is  living,  and  the 
head  of  the  family,  in  contemplation  of  law,  the  right  of  exemp- 
tion, conferred  by  the  statute,  vests  in  him  alone,  and  in  his 
name  alone  can  it  be  set  up.  To  the  same  effect  is  the  case  of 
Redfern  v.  Redfern,  38  ib.  509. 

We  can  not  see  the  applicability  of  either  of  these  cases  to 
the  one  now  before  us.  Here  the  claim  is  interposed  by  the 
husband,  in  whom  the  statute  vests  it. 

We  do  not  perceive  any  ground  for  contending  that  Rhodes 

had  abandoned  the  place  as  a  homestead.     He  had  been  absent 

a  few  months  in  an  adjoining  State,  with  his  family,  and  soon 

returned.     This,  clearly,  was  but  a  temporary  absence,  for  a 

temporary  purpose,  the   animus  revertendi  always   remaining. 

He  did  not,  thereby,  lose  his  citizenship  or  right  to  vote.     His 

domicil   all   the   time   was   Decatur.       The  decree    must    be 

affirmed. 

Decree  affirmed. 


352  Flanigan  v.  Crull.  [Jan.  T., 

Syllabus.     Opinion  of  the  Court. 


Luke  Flanigan 

v. 

Jefferson  Crull. 

1.  Parties — who  may  sue  for  the  price  of  goods  sold  at  auction.  An  auc- 
tioneer can  maintain  a  suit  in  his  own  name  for  goods  sold  and  delivered 
by  him,  because  he  has  the  possession  of  the  goods  and  a  lien  upon  them 
for  his  charges.  * 

2.  So,  where  A,  being  a  member  of  a  club  of  twenty-three  persons 
who  bought  each  a  ticket  in  a  New  York  lottery  scheme,  with  an  agree- 
ment to  share  equally  whatever  might  be  drawn,  received  a  sewing  machine 
drawn  by  the  club,  paying  the  charges  for  freight,  and  upon  authority  of  a 
majority  of  the  ticket  holders,  sold  the  machine  at  auction,  it  was  held,  that 
A  could  maintain  an  action  in  his  own  name  for  the  price  of  the  machine. 
Having  the  possession,  and  a  lien  on  the  machine  for  the  freight  paid  by 
him,  his  position  was  the  same  as  that  of  any  auctioneer  who  sells  and 
delivers  goods  by  authority  of  the  owner. 

Appeal  from  the  Circuit  Court  of  Calhoun  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  D.  M.  Woodson  and  Mr.  Henry  Case,  for  the  appel- 
lant. 

Mr.  N.  M.  Knapp  and  Mr.  W.  C.  Wilkinson,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  record  presents  the  following  facts :  The  appellee  was 
one  of  a  voluntary  association  of  twenty-three  persons,  who 
bought  each  a  ticket  in  a  New  York  lottery  scheme,  with 
an  agreement  to  share  equally  whatever  might  be  drawn. 
Appellant's  wife  was  also  a  ticket  holder.  Appellee  was 
informed  by  letter  from  New  York  that  a  sewing  machine 
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had  been  drawn,  and  he  replied,  directing  it  to  be  forwarded 
to  him.  This  was  done,  and  he  received  it  and  took  it  to  his 
house,  paying  the  charges  for  freight.  A  majority  of  the 
ticket  holders  then  agreed  the  machine  might  be  sold  at  auc- 
tion, at  a  certain  pic-nic  to  be  held  in  the  neighborhood,  and 
accordingly  appellee  took  the  machine  to  the  pic-nic  and  sold  it 
to  the  highest  bidder,  who  was  the  wife  of  appellant,  for  fifty- 
one  dollars,  and  delivered  it  to  her.  The  plaintiff  testified  the 
appellant  afterwards  promised  to  pay  him  the  amount  of  the 
bid.  The  court  instructed  the  jury,  if  they  believed  the  par- 
ties interested  in  the  machine  authorized  the  plaintiff  to  sell  it, 
and  the  wife  of  defendant  bought  it  by  his  consent  and  with 
his  sanction,  and  the  machine  was  delivered,  that  the  plaintiff 
could  maintain  a  suit  for  the  price  in  his  own  name.  The  jury 
found  for  the  plaintiff. 

The  only  reason  given  why  the  judgment  should  be  reversed 
is,  that  the  suit  should  have  been  brought  in  the  name  of  all 
the  ticket  holders.  It  would  have  been  impossible  to  bring 
an  action  at  law  in  the  name  of  all  of  them,  as  the  wife  of 
appellant  was  herself  a  ticket  holder,  and  she  could  not  have 
joined  in  a  suit  against  her  husband.  But  the  suit  was  prop- 
erly brought  in  the  name  of  the  plaintiff.  It  is  well  settled 
that  an  auctioneer  can  bring  a  suit  in  his  own  name  for  goods 
sold  and  delivered  by  him,  because  he  has  the  possession  of  the 
goods  and  a  lien  upon  them  for  his  charges.  Here  Crull  had 
possession  and  a  lien  on  the  machine  for  the  freight  paid  by 
him,  and  he  sold  by  the  authority  of  the  parties  interested. 
His  position  is  the  same  as  that  of  any  auctioneer  who  sells 
and  delivers  goods  by  authority  of  the  owner.  The  ticket 
holders,  having  authorized  him  to  make  this  sale,  as  their 
agent  or  trustee,  authorized  him  also  to  receive  the  purchase 
money,  and  when  the  defendant  has  satisfied  this  judgment,  he 
can  not  be  made  liable  to  the  ticket  holders  in  a  second  suit, 
nor  can  he  set  up  their  equitable  interests  in  the  proceeds  of 
the  sale  as  a  defense  against  this  plaintiff. 

Judgment  affirmed. 
23— 53rd  III. 
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Samuel  V.  Calhoun- 

V. 

William  M.  O'Neal  et  al. 


1.  Ekroe,  will  not  always  reverse.  This  court  will  not  reverse  for 
error  committed,  unless  it  appears  that  such  error  worked  or  was  calculated 
to  work  injury  to  the  party  complaining. 

2.  Instructions — need  not  be  repeated.  It  is  not  error  to  refuse  an 
instruction,  though  proper  in  itself,  where  the  rule  therein  announced  is  as 
fully  and  clearly  stated  in  another  instruction  given. 

3.  New  trials — newly  discovered  evidence  is  not  a  ground  for  a  new  trial 
where  it  is  only  cumulative. 

4.  Same — diligence  required.  And  before  a  new  trial  can  be  granted  on 
the  ground  of  newly  discovered  evidence,  it  must  appear  that  the  party  has 
not  been  guilty  of  negligence  in  discovering  and  producing  it  on  the  former 
trial. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  a  suit  on  a  promissory  note,  brought  by  Samuel  V. 
Calhoun  against  William  M.  and  John  C.  O'Neal  and  William 
Beeler.  It  appears  that  Samuel  V.  Calhoun  and  his  brother, 
John  Y.  Calhoun,  were  the  owners  of  fifty-eight  cashmere  goats, 
which  they  sold  to  William  M.  and  John  Cf.  O'Neal,  the 
latter  paying  therefor  the  sum  of  $3800,  $500  down,  one  note 
on  which  this  suit  was  brought,  for  $1300,  due  in  one  year, 
to  the  plaintiff,  Samuel  V.  Calhoun,  and  the  balance  in  two 
notes  of  $1000  each,  due  in  two  and  three  years  respectively,  pay- 
able to  John  Y.  Calhoun,  Beeler  signing  the  notes  as  surety, 
John  Y.  Calhoun  acting  as  agent  of  his  brother,  Samuel  V. 
Calhoun,  in  the  sale  of  the  portion  of  the  goats  belonging  to 
Samuel.  On  the  trial  below  the  jury  returned  a  verdict  in 
favor  of  defendants,  on  which  judgment  was  rendered,  and  to 
reverse  this  judgment,  the  plaintiff  appealed. 

Messrs.  Hughes  &  McCaet,  for  the  appellant. 
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Messrs.  Weldon,  Tipton  &  Benjamin,  for  the  appellees. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellant,  in  the 
McLean  circuit  court,  against  appellees,  on  a  promissory  note. 
The  declaration  contained  a  special  count  on  the  note,  with  the 
common  counts.  Defendants  filed  pleas  of  non  est  factum  and 
nil  debet.  The  parties  stipulated  that  under  those  pleas,  upon 
the  trial,  anything  might  be  given  in  evidence  which  could  be 
admitted  under  proper  pleas  and  replications,  if  filed  by  the 
parties.  The  jury  found  a  verdict  for  appellees,  whereupon 
plaintiff  below  entered  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  rendered  on  the  verdict,  to  reverse 
which  this  appeal  is  prosecuted. 

The  point  urged  with  most  earnestness  is,  that  the  finding  is 
so  clearly  against  the  evidence  that  it  should  have  been  set 
aside,  and  a  new  trial  granted ;  also,  that  a  new  trial  should 
have  been  allowed  on  account  of  newly  discovered  evidence. 
It  is  not  controverted  that  John  Y.  Calhoun  was  the  agent  of 
appellant  in  making  sale  of  the  goats ;  and  there  is  the  evidence 
of  several  witnesses  that  when  reference  was  made  to  the  fact 
that  the  goats  were  lame,  before  and  while  the  treaty  for  the 
sale  was  progressing,  he  said  there  was  nothing  the  matter 
with  them,  that  he  would  warrant  them  sound ;  that  their  lame- 
ness came  from  standing  on  the  manure.  While  the  warranty 
was  denied,  and  the  evidence  conflicts  on  that  question,  the 
jury  have  found  a  warranty.  There  was  much  evidence  in 
reference  to  their  being  diseased  with  the  foot  rot,  and  although 
the  evidence  on  that  point  was  conflicting,  the  jury  have  found 
there  was  a  breach  of  the  warranty.  It  was  for  the  jury  to 
consider  the  evidence  and  give  weight  to  such  as  they  believed, 
and  reject  such  as  they  regarded  as  unworthy  of  belief.  In 
finding  the  issues  as  they  did,  we  think  they  were  warranted  by 
by  the  evidence. 

Again,  witnesses  swear  that  he  warranted  the  wool  to  sell 
from  eight  to  fifteen  dollars  per  pound,  for  the  fleece  from  these 
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goats.  The  evidence,  we  think,  clearly  shows  there  was  no 
market  in  this  country,  at  any  price. 

It  is  urged  that  Wm.  O'Neal  did  not,  in  divers  conversations 
in  reference  to  the  goats,  had  with  various  persons  after  he 
purchased,  complain  that  the  goats  were  diseased.  Unless  he 
had  made  up  his  mind  that  he  would  return  the  goats,  we  would 
not  expect  that  he  would  proclaim  they  were  diseased,  and  thus 
effectually  destroy  all  prospect  of  the  sale  of  the  sound  as  well 
as  the  unsound  animals.  He  says  that  in  conversing  with  Cal- 
houn on  the  subject,  he  told  him  to  go  on  and  do  the  best  he 
could,  and  if  loss  resulted,  that  he  would  make  it  right.  We 
generally  find  men,  having  property  to  sell,  slow  to  proclaim 
its  defects  or  to  decry  it  in  the  market.  Hence  we  place  less 
stress  upon  the  fact  that  he  did  not  complain  to  his  neighbors 
that  the  goats  were  diseased,  than  is  urged  by  counsel. 

It  is  next  insisted  that  large  sales  were  made,  and  land  and 
patent  rights  of  large  value  were  received.  Wm.  O'Neal  swears 
that  the  title  to  the  land  was  not  good,  and  that  the  patent 
rights  were  worthless.  We  may  well  suppose  this  to  be  true, 
and  especially  so  when  we  find  no  evidence  contradicting  it. 
We  would  hardly  expect  men  of  ordinary  prudence  to  enter 
into  such  an  enterprise  and  pay  anything  of  large  value  for 
such  property,  while  they  might  readily  give  worthless  patent 
rights  and  tax  titles  to  land  they  knew  conveyed  no  title,  in 
exchange  for  such  property ;  and  it  would  not  be  strange  if 
large  prices  should  be  fixed  by  the  parties  on  the  property  thus 
exchanged,  although  it  might  be  valueless.  Nor  would  we 
expect  either  party  to  such  an  exchange  to  proclaim  to  the 
world  that  the  property  he  had  received  was  of  no  value.  This 
circumstance,  we  think,  possesses  less  weight  than  is  claimed  by 
counsel. 

The  evidence  is  conflicting,  and  it  was  for  the  consideration 
of  the  jury,  and  they  having  found  their  verdict  under  it,  we 
cannot  say  that  it  is  manifestly  against  the  evidence.  It  is  only 
in  such  cases  that  this  court  is  warranted  in  disturbing  the  ver- 
dict. 
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It  is  insisted  that  the  court  erred  in  permitting  appellees  to 
ask  what  would  be  the  decreased  value  of  the  entire  lot  of 
goats  sold,  by  reason  of  the  foot  rot  being  in  the  flock  when  they 
belonged  to  the  two  Calhouns,  and  this  note  was  only  given  on 
the  purchase  of  those  belonging  to  appellant.  Even  if  the 
questions  put  to  the  witnesses  were  objectionable,  the  answers 
were  as  to  the  value  of  each  sound  goat,  and  as  to  those  that 
were  diseased.  The  information  derived  from  these  ques- 
tions was  the  same  as  if  the  questions  had  been  asked  as  to  the 
separate  value  of  each  sound  animal,  and  of  those  which  were 
diseased.  We  fail  to  perceive  that  appellant  sustained  any 
injury  from  these  questions  and  answers.  We  only  reverse 
when  we  see  that  error  has  been  committed  which  has  worked, 
or  was  calculated  to  work  injury  to  the  party  complaining. 

It  is  next  urged  that  the  court  below  erred  in  refusing  to  give 
an  instruction  asked  by  appellant  that  anything  John  Y.  Cal- 
houn might  have  said  in  reference  to  the  goats  after  the  sale, 
would  not  amount  to  a  warranty.  The  eleventh  instruction 
asked  by  and  given  for  him  fully  embodies  the  rule  announced 
in  the  refused  instruction.  It  is  not  in  the  same  language,  but 
is  fuller,  broader,  and  more  distinct  than  the  other.  The  refusal 
of  this  instruction  could,  therefore,  have  worked  appellant  no 
injury,  and  its  refusal  was  no  error. 

We  now  come  to  consider  the  remaining  question,  whether 
the  court  below  erred  in  refusing  a  new  trial  on  account  of 
newly  discovered  evidence.  It  is  the  settled  rule  of  this  court 
that  a  new  trial  will  not  be  granted  when  there  is  newly  dis- 
covered evidence,  unless  it  is  conclusive,  or  where  it  is  only 
cumulative.  Smith  v.  Slmltz,  1  Scam.  490  ;  Morrison  v.  Stew- 
art, 24  111.  25.  In  a  number  of  cases  it  is  held  that  it  must  be 
material,  and  not  cumulative,  or  a  new  trial  will  not  be  granted, 
or  where  the  party  has  been  guilty  of  negligence.  Schlencker  v. 
Risley,  3  Scam.  483 ;  Crozier  v.  Cooper,  14  111.  139 ;  Stetham  v. 
SJwultz,  17  111.  99.  In  the  case  of  Martin  v.  Ehrenfels,  24  111. 
189,  it  was  said  newly  discovered  cumulative  evidence,  which 
is  not  conclusive  and  controling  in  its  character,  is  not  a  ground 
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for  a  new  trial.  The  newly  discovered  evidence  disclosed  in 
the  affidavits  is  but  cumulative,  and  is  not  conclusive  and 
controling. 

Again,  we  fail  to  see  there  was  not  negligence  on  the  part 
of  appellant  in  obtaining  this  evidence  on  the  last  trial.  There 
had  already  been  one  jury  trial,  and  it  is  probable  that  the  same 
defense  was  interposed  in  the  first  as  on  the  last  trial.  If  so, 
and  the  affidavits  fail  to  state  it  was  not,  then  appellant  was 
fully  apprised  that  he  would  have  to  meet  it  on  the  latter  trial, 
and  he  should  have  searched  for  the  evidence  he  has  since  dis- 
covered. But  he  fails  to  state  that  he  made  any  effort  to  find 
it,  or  to  give  any  excuse  for  failing  to  procure  it.  This  evidence 
was  as  completely  in  his  reach,  for  aught  we  can  see,  before  as 
after  the  latter  trial.  We  are  not  prepared,  therefore,  to  hold 
that  he  is  free  from  negligence. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Emily  A.  Schenck 

v. 

Jackson  P.  White  et  al. 

Limitation  act  of  1839 — necessity  of  a  continuous  possession.  Where  a 
party  claiming  land  under  color  of  title,  pajanent  of  taxes  and  seven  years' 
possession,  held  undisputed  possession  from  1858  until  1867,  with  the  excep- 
tion of  the  year  1864,  during  which  year  the  owner  of  the  paramount  title 
held  quiet  possession  by  his  tenants,  but  without  the  consent  of  the  tax 
title  claimant,  who  paid  the  taxes  during  the  whole  of  the  time,  it  was 
lield,  the  bar  of  the  statute  was  incomplete,  the  tax  title  claimant  having 
acquiesced  in  an  interruption  to  his  possession,  making  no  effort  to  recover 
the  possession  by  action  at  law. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 
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Mr.  B.  S.  Prettyman,  for  the  plaintiff  in  error. 

Mr.  C.  A.  Roberts,  Mr.  W.  W.  Green  and  Mr.  Hugh 
Fullerton,  for  the  defendants  in  error. 

Mr.CHiEF  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment  in  the  Mason  circuit  court, 
brought  by  Emily  A.  Schenck  against  Jackson  P.  White  and 
others,  and  a  verdict  and  judgment  for  the  defendants.  The 
record  is  brought  here  by  writ  of  error,  and  various  errors 
assigned,  all  of  which  have  been  argued  in  full  by  the  plaintiff 
in  error,  but  no  brief  or  argument  is  presented  by  the  defend- 
ants in  error. 

We  have  considered  only  one  of  the  errors  assigned,  and 
that  is,  in  giving  the  fourth  and  fifth  instructions  for  the 
defendants.  The  case  does  not  appear  to  be  contested,  and 
defendants  in  error  manifest  no  desire  to  retain  the  verdict. 
The  probability  is,  a  new  trial  has  been  taken  under  the 
statute.  These  instructions  have  been  considered,  and  we  will 
give  our  views  of  their  propriety. 

The  following  are  the  instructions : 

"  4.  The  court  instructs  the  jury,  that  the  temporary  inter- 
ruption of  defendant's  possession  of  the  lands  in  controversy, 
by  Jackson  or  Prettyman,  if  made  without  the  consent  of 
defendant,  or  without  due  process  of  law,  is  not  such  an  inter- 
ruption of  defendant's  possession  as  prevents  the  limitation 
from  running  in  his  favor,  provided  the  jury  believe,  from  the 
evidence,  that  defendant  continued  to  pay  all  taxes  legally 
assessed  upon  said  land  during  such  interruption. 

"  5.  The  court  instructs  the  jury,  that  the  statute  of  limita- 
tions begins  to  run  when  the  party  having  color  begins  pay- 
ment of  the  series  of  taxes,  and  the  bar  is  perfected  when  the 
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payment  of  that  series  of  taxes,  under  color  of  title,  is  com- 
plete ;  and  the  temporary  interruption  of  the  party  in  his 
possession,  if  without  his  consent  or  legal  process,  is  no  bar  to 
the  perfection  of  the  title  under  the  statute  of  limitations." 

The  testimony  on  which  these  instructions  were  framed,  was 
to  the  effect  that  McHany,  who  claimed  the  land  under  a  tax 
title  acquired  in  1858,  had  taken  possession  of  the  land  in 
June  or  July  of  that  year,  and  had  actual  possession  during  all 
the  time  from  July,  1858,  to  the  commencement  of  the  suit, 
with  the  exception  of  the  year  1864,  when  the  owner  of  the 
paramount  title,  without  the  consent  of  McHany,  entered  into 
the  land,  and  leased  the  same  to  tenants,  and  put  them  in  the 
house  on  the  land,  and  who  remained  and  cultivated  the  land 
during  the  year  1864.  During  all  this  time  the  tax  title 
claimant  paid  the  taxes  assessed  against  the  land. 

This  claim  under  the  tax  title,  arose  under  the  eighth  section 
of  the  conveyance  act,  R.  S.  Ch.  24,  by  the  provisions  of  which, 
there  must  be  color  of  title  and  payment  of  taxes,  and  seven 
years'  possession  concurring. 

A  hiatus  is  shown  in  this  possession  for  the  year  1864,  and 
though  without  the  consent  of  the  tax  title  claimant,  it  was  an 
interruption  of  his  possession,  in  which  he  acquiesced,  as  he 
made  no  effort  to  recover  the  possession  by  action  at  law.  Did 
the  facts  justify  it,  he  might  have  complained  in  an  action  of 
forcible  entry,  and  had  the  possession  restored  to  him,  and  a 
different  question  then  would  be  presented.  If  the  holder  of 
the  paramount  title  had  paid  the  taxes  on  this  land  for  any 
one  of  the  seven  years,  in  advance  of  payment  by  the  other 
claimant,  it  will  not  be  denied  the  bar  would  have  been  incom- 
plete. So  getting  into  possession,  in  any  one  of  those  years, 
and  there  quietly  remaining,  was  equally  effectual  to  prevent 
the  bar  of  the  statute.  The  court,  therefore,  erred  in  giving 
these  instructions,  and  for  this  error  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  E.  Adams 

v. 

Robert  V.  Outright. 


1.  Parties — in  suit  for  penalty  for  issuing  marriage  license  to  a  minor — 
who  may  sue.  The  tenth  section  of  the  chapter  of  the  revised  statutes  enti- 
tled "  Marriages,"  which  provides  that  the  clerk  of  the  county  commission- 
ers' court  shall  forfeit  to  the  use  of  the  father,  a  penalty  for  wrongfully 
issuing  a  marriage  license  to  a  minor,  must  be  construed  as  giving  the  father 
a  right  to  sue  in  his  own  name. 

2.  Pleading — declaration  in  suit  for  penalty  for  issuing  marriage  license 
to  a  minor.  And  in  a  suit  by  the  father  to  recover  such  penalty,  it  is  suffi- 
cient if  the  declaration  avers  the  license  was  granted  without  his  consent. 
It  is  not  necessary  to  aver  that  banns  had  not  been  published,  that  the  father 
was  capable  of  consenting  to  the  issuance  of  the  license,  or  that  the  clerk 
omitted  to  swear  the  parties. 

3.  But  if  the  publication  of  banns  would  relieve  the  clerk  of  the  penalty 
imposed,  or  if  the  father  was  incapable  of  consenting,  or  if  the  clerk  was 
deceived  by  false  swearing,  he  should  make  these  defenses  by  plea. 

4.  It  is  sufficient  for  the  plaintiff  to  make  out  a  prima  facie  case,  under 
the  section  giving  the  penalty,  and  not  necessary  to  controvert  in  advance 
every  possible  defense. 

5.  This  is  not  the  case  of  an  action  given  by  statute,  with  an  exception 
in  the  same  clause  giving  the  right  of  action,  as  in  Whitecraft  v.  Vanderver, 
12  111.  238,  and  Chicago,  Burlington  &  Quincy  B.  M.  Co.  v.  Carter,  20  111. 
391. 

6.  Same — averment  as  to  name  of  party  to  whom  license  was  issued.  And 
an  objection  that  the  declaration  shows  the  name  of  plaintiff's  daughter  to 
be  "  Martha,"  when  the  license  was  issued  to  "Mattie,"  will  not  avail  where 
the  declaration,  in  several  of  its  counts,  describes  the  daughter's  name  as 
Mattie,  and  in  others  as  Martha  or  Mattie,  and  avers  the  license  was  issued 
to  her  under  the  name  Mattie,  by  virtue  of  which  she  was  married  to  the 
other  party  named  in  the  license. 

7.  Marriage  license  to  minors — clerks  of  county  courts  succeeded 
clerks  county  commissioners'  courts.  Nor  is  the  objection,  when  the  suit  is 
against  a  county  clerk,  that  the  statute,  by  its  terms,  only  applies  to  the 
clerk  of  the  county  commissioners'  court,  well  taken ,  because  the  clerk  of 
the  county  court,  in  succeeding  to  the  powers  and  emoluments  of  the  clerk 
of  the  superseded  court,  accepted,  also,  his  responsibilities. 
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Appeal  from  the  Circuit  Court  of  Coles  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Wiley  &  Parker,  and  Mr.  James  A.  Connolly, 
for  the  appellant. 

Mr.  John  Scholfield  and  Mr.  O.  B.  Ficklin,  for  the  appel- 
lee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  Cutright  against 
Adams,  as  county  clerk  of  Coles  county,  to  recover  the  statu- 
tory penalty  for  wrongfully  issuing  a  marriage  license  to  his 
daughter,  who  was  under  eighteen  years  of  age.  The  defend- 
ant demurred  to  the  declaration.  The  court  held  the  declara- 
tion good,  and  the  defendant  abided  by  his  demurrer. 

It  is  objected,  first,  that  the  suit  should  have  been  brought 
in  the  name  of  the  people. .  To  this  it  is  a  sufficient  answer, 
that  the  statute  provides  the  delinquent  clerk  shall  forfeit  and 
pay  the  sum  of  three  hundred  dollars  to  the  use  of  the  father. 
This  must  be  construed  as  giving  the  father  a  right  to  sue  in 
his  own  name. 

It  is  also  objected  that  the  declaration  should  have  averred 
the  banns  had  not  been  published,  and  that  the  father  was 
capable  of  consenting  to  the  issuance  of  the  license,  and  that 
the  clerk  omitted  to  swear  the  parties.  But  if  publication 
would  relieve  the  clerk  6f  the  penalty  imposed  for  issuing  a 
license  without  the  consent  of  the  father,  or  if  the  father  was 
incapable  of  consenting,  or  if  the  clerk  was  deceived  by  false 
swearing,  he  should  have  made  these  defenses  by  plea.  It  was 
sufficient  for  the  plaintiff  to  make  out  a  prima  faeie  case,  under 
the  section  giving  the  penalty,  and  not  necessary  to  controvert, 
in  advance,  every  possible  defense.     This  is  not  the  case  of  an 
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action  given  by  statute,  with  an  exception  in  the  same  clause 
giving  the  right  of  action,  as  in  Whitecraft  v.Vanderver,  12  111. 
238,  and  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Carter,  20 
111.  391. 

It  is  further  objected,  that  the  declaration  shows  the  name 
of  plaintiff's  daughter  to  be  Martha  Outright,  and  that  license 
was  issued  to  Mattie  Outright.  But  the  declaration,  in  several 
of  its  counts,  describes  the  daughter's  name  as  Mattie,  and  in 
the  other  counts  as  Martha  or  Mattie,  and  avers  the  license  was 
issued  to  her  under  the  name  of  Mattie,  by  virtue  of  which  she 
was  married  to  A.  J.  Newson,  the  other  party  named  in  the 
license.     This  is  sufficient. 

The  last  objection  is  that  the  statute,  by  its  terms,  applies  to 
the  clerk  of  the  county  commissioners'  court,  and  not  to  the 
clerk  of  the  county  court.  But  under  the  decision  in  TJie  Peo- 
ple v.  Thurber,  13  111.  566,  we  must  hold  this  objection  not 
well  taken.  The  clerk  of  the  county  court,  in  succeeding  to 
the  powers  and  emoluments  of  the  clerk  of  the  superseded 
court,  accepted,  also,  his  responsibilities. 

Judgment  affirmed. 


Samuel  C.  Conwell  et  al. 

v. 

John  McCowan  et  al. 


1.  Costs  on  foreclosure — solicitor's  fees.  In  a  decree  of  foreclosure  of  a 
mortgage,  it  is  error  to  allow  for  money  advanced  by  and  for  fees  of  the 
solicitor,  such  allowances  not  being  statutory  fees  or  charges. 

2.  Surety — of  Ms  rights  before  he  is  damnified.  Where  the  principal 
debtor  executes  to  the  payee  of  a  note  on  which  there  is  personal  security, 
a  mortgage  for  further  security,  until  the  surety  pays  the  debt  he  has  no 
right  to  be  subrogated  to  the  rights  of  the  mortgagee,  and  to  have  the 
mortgaged  premises  sold  and  the  money  paid  to  him.* 

♦See,  also,  Darst  v.  Bates  et  al.  51  I1J.  439. 
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3.  Chancery — relief  upon  answer.  Where  the  surety  on  a  note  secured 
by  mortgage,  brought  suit  for  the  purpose  of  obtaining  a  decree  of  fore- 
closure in  his  favor,  and  the  payee  filed  an  answer  resisting  the  relief 
sought  by  the  surety,  but  filed  no  cross  bill  nor  asked  for  any  relief:  Held, 
it  was  error  to  decree  a  foreclosure  for  the  benefit  of  the  payee. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Lacey  &  Dearborn,  for  the  plaintiffs  in  error. 

Mr.  B.  S.  Prettyman,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

A  bill  in  chancery  was  filed  at  the  June  term,  1864,  of  the 
Mason  circuit  court,  by  defendants  in  error,  to  foreclose  a 
mortgage  against  Conwell,  given  to  secure  the  payment  of  a 
note  to  Reuben  Thompson,  and  on  which  McCowan  and  others 
were  sureties.  A  decree  was  rendered  in  favor  of  McCowan, 
authorizing  a  sale  of  the  mortgaged  premises,  and  out  of  the 
proceeds  the  master  in  chancery  was  authorized  to  pay  the 
costs  of  the  proceeding  and  expenses  of  the  sale,  and  to  pay 
the  solicitor  ten  dollars,  which  he  had  advanced,  and  to  pay 
him  one  hundred  and  twenty-five  dollars  as  a  solicitor's  fee, 
and  to  pay  the  balance  to  John  McCowan,  except  so  much  as 
should  exceed  the  debt,  and  if  anything  remained,  that  the 
same  should  be  brought  into  court  for  further  order. 

The  court  erred*- in  allowing  for  money  advanced  by  the 
solicitor,  and  his  fee.  They  were  not  statutory  fees  or  charges. 
Adams  v.  Payson,  11  111.  26;  Constant  v.  Matteson,  22  ib.  546. 
In  this  there  was  error. 

There  was,  at  a  subsequent 'term  of  the  court,  a  petition  filed 
by  Thompson  to  be  let  in  to  answer  the  bill,  and  the  decree 
was  modified  so   as  to  set  aside  so   much  of  the   decree  as 
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required  the  payment  of  the  debt  from  Conwell  to  Thompson. 
The  court  also  found  that  there  was  due  to  Thompson  from 
Conwell  and  the  sureties  on  the  note,  $1063.52  and  interest. 

Here  was  a  mortgage  executed  by  the  principal  debtor  to 
Thompson,  and  one  of  the  sureties,  without  paying  the  debt  or 
any  part  of  it,  filed  his  bill  for  a  foreclosure.  We  are  aware 
of  no  rule  of  law  which  authorizes  such  a  decree.  Until  the 
surety  pays  the  debt,  he  has  no  right  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  to  have  the  mortgaged  premises 
sold  and  the  money  paid  to  him.  Whether  he  could  file  a  bill 
to  compel  the  creditor  to  foreclose  his  mortgage,  is  a  question 
which  is  not  presented  by  this  record,  and  is  not  considered, 
but  it  was  error  to  decree  the  payment  of  the  money  to  the 
surety  until  he  had  paid  the  debt. 

Thompson,  in  his  answer,  resists  such  a  decree,  and  the 
court,  on  the  hearing  on  his  answer,  modified  that  portion  of 
the  decree,  and  found  the  amount  due  Thompson  on  his  note, 
but  there  is  no  specific  relief  granted.  When,  however,  this 
supplemental  decree  is  considered  with  the  original  decree,  it 
leaves  the  order  for  the  sale  of  the  mortgaged  premises,  and 
the  money  to  be  brought  into  court  after  paying  the  solicitor's 
fees.  This  was  error,  as  McCowan  had  shown  no  grounds  for 
a  decree  in  his  favor,  and  Thompson  had  asked  no  relief. 
He  filed  no  cross  bill,  but  simply  an  answer  resisting  the  relief 
sought  by  McCowan.  There  was,  then,  nothing  upon  which 
to  base  such  a  decree.  The  decree  of  the  court  below  must  be 
reversed  and  the  cause  remanded,  but  as  McCowan's  solicitor 
has  asked  leave  to  amend  his  bill,  the  court  below  will  permit 
an  amendment,  and  the  other  parties  will  have  the  right  to  file 
answers,  that  the  case  may  proceed  to  a  trial  on  the  merits. 

Decree  reversed. 
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Green  H.  Jones 

v. 

The  People  of  the  State  of  Illinois. 

1.  Exceptions — when  necessary.  The  refusal  of  the  court  below  to 
quash  the  affidavit  and  writ  issued  thereon,  in  a  proceeding  for  bastardy, 
because  the  complaint  was  made  by  a  person  other  than  the  mother,  can  not 
be  assigned  as  error,  unless  exception  was  taken  to  the  ruling. 

2.  Bastardy — who  may  make  the  complaint  It  seems,  under  our  statute 
concerning  bastardy,  no  person  except  the  mother  can  make  the  complaint. 

3.  Same — mode  of  making  complaint.  The  complaint  in  a  proceeding  for 
bastardy  need  not  be  in  writing. 

4.  Arrest  of  judgment — what  objections  available.  A  motion  in  arrest 
of  judgment  is  never  proper  or  allowable,  except  for  some  intrinsic  defect 
in  the  record. 

5.  So  where  a  motion  was  made  in  the  court  below,  in  a  bastardy  pro- 
ceeding, to  quash  the  affidavit  and  writ  issued  thereon,  on  the  alleged 
ground  that  the  complaint  was  made  by  a  person  other  than  the  mother, 
which  the  court  overruled,  but  no  exception  was  taken  thereto,  nor  any- 
thing in  the  record  showing  by  whom  the  complaint  was  made,  and  the  trial 
resulted  adversely  to  the  defendant :  Held,  the  objection,  which  was  the 
ground  of  the  motion  to  quash,  could  not  be  availed  of  on  a  motion  in 
arrest  of  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

This  was  a  prosecution  for  bastardy,  against  Green  H.  Jones. 
The  defendant  entered  his  motion  in  the  court  below,  to  quash 
the  affidavit  and  writ  issued  thereon,  on  the  alleged  ground 
that  the  complaint  was  made  by  a  person  other  than  the  mother 
of  the  bastard  child.  The  court  overruled  the  motion,  but  no 
exception  was  taken  thereto. 

A  trial  resulted  in  a  verdict  and  judgment  against  the 
defendant,  who  thereupon  sued  out  this  writ  of  error. 

Mr.  D.  T.  Linegar,  for  the  plaintiff  in  error. 

Messrs.  Allen,  Webb  &  Butler,  for  the  people. 
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The  objections  raised  on  this  record  are  three-fold ;  first,  that 
the  circuit  court  should  have  quashed  the  affidavit  on  which  the 
warrant  issued,  and,  second,  a  new  trial  should  have  been 
awarded,  the  verdict  being  against  the  weight  of  evidence,  and 
last,  that  the  judgment  should  have  been  arrested. 

As  to  the  first  point,  it  is  sufficient  to  say,  no  exception  was 
taken  to  the  opinion  of  the  court  refusing  to  quash  the  affida- 
vit and  writ,  and  they  are  not,  therefore,  before  us  for  examina- 
tion. Had  the  point  been  preserved,  and  had  it  been  made  to 
appear  in  legal  form  that  the  complaint  was  made  by  a  person 
other  than  the  mother  of  the  child,  we  should  have  been 
obliged  to  decide,  that  such  complaint  was  not  in  conformity  to 
the  statute.  That  provides,  when  any  unmarried  woman,  who 
shall  be  pregnant,  or  delivered  of  a  child,  which,  by  law,  would 
be  deemed  a  bastard,  shall  make  complaint  to  any  one  or  more 
justices  of  the  peace,  of  the  county  where  she  may  be  so  preg- 
nant or  delivered,  and  shall  accuse,  under  oath  or  affirmation, 
any  person  with  being  the  father  of  such  child,  it  shall  be  the 
duty  of  such  justice  to  issue  a  warrant,  directed  to  the  sheriff 
or  any  constable  of  such  county,  against  the  person  so  accused, 
and  cause  him  forthwith  to  be  brought  before  him.     R.  S.  85. 

It  is  very  apparent,  from  this  section,  the  mother,  and  she 
only,  can  make  complaint.  She  alone  can  accuse — she  alone  is 
to  be  heard  to  complain.  There  being  no  obligation  upon  the 
justice  of  the  peace  to  hear  an  accusation  from  any  other  per- 
son, should  he  hear  and  act  upon  it,  he  would  act  in  a  case  in 
which  he  had  not  acquired  jurisdiction.  There  may  be  cases 
where  the  mother  of  an  illegitimate  child  may  dread  exposure 
— she  may  not  wish  to  make  public  her  shame,  but  if  any  per- 
son can  make  the  complaint,  she  might  be  exposed  by  some 
malicious  person  making  a  complaint.  We  can  not  think  pub- 
lic policy  demands  such  a  construction  of  this  act,  and  we  are 
not  disposed  to  give  it  such. 

On  the  point  that  the  court  erred  in  refusing  to  arrest  the 
judgment,  it  will  be  remembered  that  such  a  motion  is  never 


368  Elrod  v.  Town  of  Bernadotte.         [Jan.  T., 

Syllabus. 

proper  or  allowable,  except  for  some  intrinsic  defect  in  the  rec- 
ord. In  this  case,  there  is  no  record  of  any  complaint,  for  that 
required  by  the  statute  need  not  be  in  writing.  There  was 
nothing  before  the  court  to  which  this  motion  could  attach. 
For  aught  that  appears  to  this  court,  the  mother  made  the  com- 
plaint, and  the  defendant  voluntarily  put  himself  on  trial  upon 
that  complaint,  before  a  jury,  who  found  him  guilty. 

On  the  point  that  a  new  trial  should  have  been  awarded,  on 
the  ground  that  the  verdict  is  against  the  weight  of  evidence, 
we  have  to  say,  we  have  examined  all  the  testimony  in  the  rec- 
ord, and  are  satisfied  it  greatly  preponderates  in  favor  of  the 
defendant. 

Though  the  mother  of  a  child  is  most  likely  to  know  who  its 
father  is — by  whom  it  was  begotten — yet  she  may  not  always 
state  the  truth.  In  this  case,  the  putative  father  testifies  he 
never  had  sexual  intercourse  with  the  complainant,  and  that  he 
is  not  the  father  of  the  child ;  and  other  witnesses,  who  were 
not  impeached,  and  who  seem  to  be  of  unquestioned  credibility, 
testify  to  facts  contradictory  of  those  stated  by  her,  and  while 
she  is  not  corroborated  in  any  important  particular  by  any  wit- 
ness, we  think  the  verdict  should  have  been  for  the  defendant. 
The  case  should  go  to  another  jury,  and  that  it  may,  this  judg- 
ment is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Ira  F.  Elrod 


v. 
The  Town  of  Bernadotte. 


1.  Taxation— -for  bounty  purposes — by  towns  in  Fulton  county,  under  act 
of  February  9,  1865.  That  act  authorizes  any  town  in  Fulton  county  to 
levy  and  collect  a  tax  for  war  purposes,  not  to  exceed  three  per  cent  in  any 
one  year,  to  pay  to  volunteers,  substitutes  and  drafted  men,  who  might 


1870.]  Eleod  v.  Town  of  Bernadotte.  369 

Syllabus. 

enlist  or  be  drafted  in  the  military  service  of  the  United  States.  It  is  held, 
the  power  to  levy  this  tax  was  not  exhausted  by  the  levy  of  a  tax  of  three 
per  cent  in  any  one  year,  but  the  act  contemplated  there  might  be  a  neces- 
sity for  a  further  levy,  which  might  be  made  to  any  extent,  so  it  did  not 
exceed  three  per  cent  in  any  one  year,  upon  the  taxable  property  in  the 
several  towns. 

2.  Under  this  act,  it  was  competent  for  the  several  towns  to  incur  debts 
for  the  purpose  contemplated,  and  if  the  tax  authorized  to  be  levied  for  one 
year  was  not  sufficient  to  pay  them,  successive  levies  might  be  made,  until  a 
sufficient  sum  should  be  raised  for  their  payment,  being  limited  only  to  the 
three  per  cent  in  any  one  year. 

3.  So,  where  one  of  those  towns  employed  an  agent  to  secure  volunteers 
in  the  army,  to  be  credited  to  the  town,  in  order  to  avoid  the  then  impend- 
ing draft,  agreeing  to  pay  such  agent  for  his  services,  and  to  reimburse  him 
for  all  moneys  advanced  by  him  in  accomplishing  the  purposes  of  the  act, 
it  was  held,  the  town,  as  a  municipal  corporation,  would  be  liable  to  the 
agent  on  such  contract.  The  obligation  thus  incurred  would  not  be  that  of 
the  individual  officers  who  acted  in  behalf  of  the  town. 

4.  Remedy — against  towns — upon  their  contracts.  Towns  may  be  sued, 
in  respect  to  their  contracts,  in  any  appropriate  action  at  law,  or  in  chancery, 
and  there  is  no  limit  in  the  use  of  these  remedies,  as  to  the  character  of  the 
claim. 

5.  Assumpsit — against  a  town.  So,  where  a  town  employed  an  agent  to 
procure  volunteers  in  the  army,  and  to  be  credited  to  the  town,  in  order  to 
avoid  an  impending  draft,  the  town  agreeing  to  pay  the  agent  for  his  ser- 
vices, and  to  reimburse  him  for  all  moneys  advanced  by  him  in  the  accom- 
plishment of  the  object,  it  was  held,  an  action  of  assumpsit  would  lie  against 
the  town  upon  such  contract. 

6.  Remedy — where  the  claim  is  payable  out  of  a  special  fund.  And  the 
fact  that  such  claim  was  payable  only  out  of  a  special  fund,  to  be  raised  by  a 
special  tax,  would  not  deprive  the  creditor  of  the  right  to  have  a  judgment 
against  the  town. 

7.  Since  it  has  been  decided  that  an  execution  can  not  issue  against  a 
municipal  corporation,  the  reason  of  the  rule,  that  a  judgment  could  not  be 
recovered  for  a  claim  payable  out  of  a  special  fund,  has  ceased,  and  the  rule 
also.  In  this  respect,  the  case  of  The  Illinois  State  Hospital  for  the  Insane 
v.  Eiggins,  15  111.  185,  has  been  modified  by  that  of  City  of  Chicago  v.  Hal- 
sey,  25  111.  598. 

Appeal  from  the  Circuit  Court  of  Fulton  county ;  the  Hon. 
Chauncey  L.  Higbee,  Judge,  presiding. 

The  opinion  states  the  case. 
24— 53rd  III. 
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Mr.  S.  P.  Shope  and  Mr.  S.  C.  Judd,  for  the  appellant. 

Messrs.  Ross  &  Ross  &  Winter,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant,  in  the 
Fulton  circuit  court,  against  appellee,  to  recover  for  services 
rendered  and  money  expended  in  obtaining  volunteers  to  enter 
the  army,  to  save  the  town  from  a  draft.  On  the  trial,  appel- 
lant introduced  in  evidence  an  act  of  the  general  assembly, 
entitled,  an  act  to  authorize  the  several  towns  of  the  county  of 
Fulton  to  levy  a  tax.  Its  provisions  were,  to  raise  a  fund  to 
relieve  the  several  towns  of  the  county  from  the  pending  draft. 
Appellant,  on  the  trial  below,  introduced  evidence  tending  to 
prove  that  in  the  latter  part  of  the  month  of  February,  1865, 
the  supervisor,  collector  and  assessor  of  the  town  of  Berna- 
dotte, in  pursuance  of  a  vote  and  request  of  a  special  town 
meeting  of  the  legal  voters  thereof  regularly  held,  levied  a  tax 
of  three  per  cent  upon  all  the  taxable  property  of  the  town, 
for  the  purpose  of  paying  bounties  to  volunteers  and  substi- 
tutes who  might  be  induced  to  enlist,  twenty  men  being  the 
quota  of  the  town  fixed  by  the  military  authorities. 

Another  town  meeting  was  held  in  the  following  March,  at 
which  a  vote  was  had  upon  the  question  of  employing  appellant 
as  an  agent  to  procure  volunteers  to  fill  the  quota  of  the  town, 
and  by  that  vote  the  supervisor,  collector  and  assessor  were 
authorized  to  employ  him  for  that  purpose.  They  thereupon 
requested  him  to  take  the  necessary  steps  for  the  purpose,  and 
to  advance  and  pay  out  such  sums  of  money  as  might  become 
necessary,  and  to  make  all  contracts  to  accomplish  the  purpose ; 
and  they  agreed  to  pay  him  a  reasonable  compensation,  and  to 
refund  to  him  all  sums  of  money  he  should  have  to  advance 
for  the  purpose ;  that  appellant  thereupon  entered  upon  the 
employment,  and  hired  ten  men  to  volunteer  into  the  military 
service,  who  were  accepted  and  duly  credited  to  the  town,  and 
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it  was  thereby  relieved  from  the  pending  draft;  that  appel- 
lant paid  to  the  ten  men  one  thousand  dollars  to  induce  them 
to  volunteer ;  that  it  was  a  reasonable  sum  for  the  purpose,  and 
the  lowest  sum  for  which  volunteers  could  be  induced  to  enter 
the  military  service.  Appellant  paid  out,  in  procuring  the 
men,  two  hundred  dollars  in  necessary  expenses  ;  that  he  after- 
wards reported  his  acts  in  the  premises  to  the  officers,  and  a 
meeting  of  the  voters  of  the  town,  and  the  same  was  approved 
by  them.  Appellant  demanded  of  the  town  officers  payment 
of  these  sums  of  money,  and  also  demanded  of  them  an  order 
on  the  town  clerk,  who  had  the  custody  of  the  money,  but  they 
refused  to  pay  the  same,  or  to  give  an  order  on  the  clerk  for 
the  money,  and  the  money  remains  unpaid. 

Appellee  proved  that  four  thousand  dollars  were  raised  by  the 
three  per  cent  tax  levied  on  the  property  in  the  town,  and  that 
the  town  officers  paid  it  out  to  ten  other  men,  who  were  hired 
by  them  to  volunteer  into  the  military  service,  before  the  boun- 
ties and  expenses  were  paid  out  by  appellant  to  procure  the  ten 
men  employed  by  him. 

The  court  gave,  at  the  request  of  the  defendant  below,  these 
instructions  : 

"  In  this  case,  the  court  instructs  the  jury,  in  behalf  of  the 
defendant,  that,  under  the  law  offered  and  read  in  evidence,  the 
demand  sued  for  is  payable  out  of  a  special  fund,  and  this  action 
will  not  lie  to  recover  the  same. 

"  The  court  instructs  the  jury,  on  behalf  of  the  defendant, 
that  if  the  defendant  had  expended  all  money  raised  on  the  tax 
levied,  before  the  services  of  the  plaintiff  were  performed,  then 
the  plaintiff  can  not  recover,  the  same  being  payable  out  of  a 
special  fund,  and  not  out  of  the  general  fund  of  the  town." 

To  the  giving  of  which  appellant  excepted.  The  jury  found 
the  issues  for  the  defendant,  and  judgment  was  rendered  in  its 
favor,  from  which  this  appeal  is  prosecuted. 
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The  act  under  which  the  officers  of  the  town  proceeded  in 
this  case  was  approved  on  the  9th  of  February,  1865  (Private 
laws,  vol.  1,  p.  124),  and  the  first  section  declares  that  it  shall 
be  lawful  for  any  town  in  Fulton  county  to  levy  and  collect  a 
tax  of  not  more  than  three  per  cent  in  any  one  year,  upon  the 
taxable  property  of  the  town,  to  pay  to  volunteers,  substitutes 
and  drafted  men,  who  might  thereafter  enlist  or  be  drafted  into 
the  service  of  the  United  States,  which  tax,  when  collected,  was 
to  be  known  as  the  "  bounty  tax,"  and  the  fund  thereby  created, 
the  "  bounty  fund.'7  The  other  sections  of  the  act  provide  the 
manner  of  levying,  collecting  and  paying  out  the  tax  for  the 
purposes  contemplated  in  the  first  section. 

This  act  does  not  seem  to  limit  the  amount  that  might  be 
raised  for  the  proposed  purposes,  but  simply  restricts  the  sum 
that  could  be  levied  in  any  one  year  to  three  per  cent  on  the 
taxable  property  in  the  town.  If  a  larger  sum  was  required  to 
answer  the  purpose,  then  the  amount  of  deficits  could  be  collected 
the  ensuing  year.  This  is  manifestly  implied  from  restricting 
the  levy  of  any  one  year  to  the  per  cent  named.  If  not,  why 
not  have  provided  that  the  sum  to  be  raised  should  not  exceed 
three  per  cent  on  the  taxable  property  ?  This  law  manifestly 
contemplates  a  contingency  that  the  amount  authorized  for  one 
year  might  not  be  sufficient  to  procure  the  required  number  of 
men,  and  if  so,  then  the  town  would  be  compelled  to  incur  a 
debt  that  could  only  be  collected  and  paid  by  subsequent  levy. 

In  fact,  as  the  necessity  was  urgent  for  the  volunteers,  there 
could  not  be  time  to  levy  and  collect  the  first  tax  in  time  to 
pay  men  to  volunteer,  to  escape  the  pending  draft.  It  was, 
then,  necessary  that  the  town  should  incur  the  debt  to  the  vol- 
unteers, or  borrow  money  to  pay  them,  until  the  money  could 
be  realized  from  the  taxes.  This  the  law  must  have  contem- 
plated, as  the  draft  was  then  pending,  and  would  occur  within 
a  short  period  of  time.  If  the  town  could  incur  a  debt  until 
the  tax  could  be  levied  and  collected  in  1865,  why  not  incur 
one,  a  portion  of  which  could  only  be  paid  from  money  levied 
and  collected  by  taxation  in  1866?     We  perceive  no  reason  for 
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any  distinction.  If  the  tax  levied  in  1865  was  not  sufficient 
to  accomplish  the  purpose,  the  town  officers  had  power  to  levy, 
the  next  year,  a  sufficient  sum,  unless  it  exceeded  three  per  cent. 
The  levy  of  three  per  cent  did  not  exhaust  the  power. 

It  is,  however,  insisted  that  this  did  not  and  could  not  become 
a  debt  against  the  town  ;  that  the  act  does  not  authorize  the 
town  to  incur  a  debt  of  this  character.  We  have  seen  that,  to 
execute  the  law,  it  became  necessary  that  a  debt  should  be 
incurred,  either  to  the  volunteers  for  the  amount  of  their  boun- 
ties, or  to  others  for  money  to  pay  them.  If,  then,  a  debt  had 
to  be  incurred,  who  was  authorized  to  contract  it?  The  title 
of  the  act  is,  to  authorize  the  several  towns  of  the  county  to 
levy  a  war  tax.  The  first  section  authorizes  any  of  those  towns 
to  levy  the  tax,  and  not  the  officers,  but  afterwards  designates 
the  officers  who  shall  make  the  levy.  The  legislation  has  refer- 
ence to  and  confers  power  on  the  towns,  and  hence  we  concl  ude 
that  it  was  the  town,  and  not  individuals,  who  were  authorized 
to  incur  the  debt  until  the  taxes  could  be  levied  and  collected. 

If,  as  the  evidence  tends  to  prove,  appellant  was  employed 
by  the  town  officers  entrusted  with  procuring  volunteers,  and 
authorized  him  to  advance  money  to  procure  them,  and  he  did 
so,  then  the  town  became  indebted  to  him  for  the  sum  thus 
paid,  and, unless  otherwise  paid,  the  town  still  owes  him.  We 
infer  from  the  evidence  that  he  furnished  as  many  men  for  the 
fourth  of  the  money  as  were  procured  by  the  town  officers,  and 
so  far  as  we  can  see  he  had  as  just  a  claim  to  have  monev 
refunded,  advanced  by  him  for  the  purpose,  as  the  town  officers ; 
but  it  seems,  when  collected,  the  entire  proceeds  of  the  tax  were 
appropriated  by  them  to  free  themselves  from  liability  they  had 
incurred. 

The  question  then  arises,  whether  appellant  has  mistaken  his 
remedy,  and  whether  he  should  not,  as  urged,  have  proceeded 
by  mandamus.  It  is  urged  that  it  is  his  only  remedy,  and  the 
case  of  The  Hospital  for  the  Insane  v.  Higgins,  15  111.  185,  is 
referred  to  in  support  of  the  proposition.  It  will  be  observed, 
that  is  a  State  institution,  controlled,  managed  and  supported 
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by  the  State.  It  is  more  strictly  an  agency  employed  by  the 
State,  than  a  municipal  corporation.  Nor  do  we  find  that  any 
authority  had  been  given  to  sue  the  individuals  incorporated 
by  the  appellation  of  the  institution.  It  would  seem  that  suit 
was  against  them,  and  not  the  corporation,  as  the  court  say : 
"  They  are  not  liable  for  the  acts  of  the  corporation,  in  an 
action  in  that  name."  The  court  further  held,  that  dues  pay- 
able out  of  a  special  fund  do  not  arise  on  contract,  and  do  not 
authorize  an  action  of  debt  or  assumpsit,  which  would  entitle 
a  plaintiff  to  satisfaction  out  of  the  general  property  of  the 
institution.  The  money  had,  in  that  case,  been  appropriated 
out  of  the  State  treasury  to  pay  the  salary  for  which  the  suit 
was  brought.  It  was  the  salary  of  the  medical  superintendent, 
and  did  not  depend  upon  contract.  The  law  had  provided  he 
should  have  a  salary,  to  be  fixed  by  the  trustees,  but  which 
could  not  be  reduced  during  the  term  for  which  he  was  appointed, 
while  in  the  case  at  bar,  appellant  was  employed  to  perform 
the  duty  required,  and  to  advance  means  to  accomplish  the 
desired  object.  He  was  not  to  be  paid  a  salary,  but  was  to 
perform  labor  and  advance  money  which  the  town  agreed  to 
repay,  and  to  do  which  the  town  had  power  to  levy  and  col- 
lect a  tax  from  the  inhabitants  of  the  town.  Again,  towns 
may  be  sued  on  their  contracts  in  law  or  equity.  (Gross  Comp. 
sees.  1  and  2,  p.  755.)  A  town,  then,  being  liable  to  be  sued, 
and  no  limitation  being  imposed  as  to  the  character  of  the 
claim,  we  must  presume  that  the  general  assembly  intended 
that  suits  might  be  brought  in  all  cases,  as  the  language  is 
sufficiently  broad  and  comprehensive  to  embrace  them. 

It  does  not  follow,  that  because  a  judgment  may  be  recovered 
against  a  municipal  corporation,  its  general  property  would  be 
liable,  as  in  this  State  the  property  of  such  bodies  is  not  liable 
to  sale  on  execution.  City  of  Chicago  v.  Halsey,  25  111.  598. 
It  follows  that  the  reason  assigned,  in  the  case  of  The  Hos- 
pital/or the  Insane  v.  Higgins,  supra,  why  &  judgment  should 
not  be  rendered  when  a  compensation  is  to  be  made  out  of  a 
special  fund  does  not  now  apply,  and  the  reason  having  ceased, 
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the  rule  should  cease.  The  circuit  judge,  no  doubt,  acted  under 
the  latter  named  of  these  cases,  while  The  City  of  Chicago  v. 
Halsei/,  has  modified  that  decision.  We  are  clearly  of  the 
opinion  that  appellant  was  entitled  to  maintain  his  action,  if  he 
could  prove  that  he  had  rendered  services  and  advanced  money, 
as  claimed,  unless  the  same  has  been  paid  or  discharged  in  some 
manner,  and  recover  a  judgment.  And  having  recovered  it,  he 
would  then  be  driven  to  an  application  for  a  mandamus,  to  levy 
and  collect  a  tax  for  the  payment  of  the  sum  thus  ascertained 
to  be  due. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 


David   T.    Bonnell 

v. 

William  Smith  et  al. 


1.  Homestead — of  the  occupancy  required.  In  December,  1862,  a  party, 
the  head  of  a  family,  purchased  a  tract  of  land,  and  in  February,  1863, 
went  into  possession,  moving  with  his  family  into  a  house  on  the  premises, 
then  also  being  occupied  by  his  grantor.  The  families  occupied  the  house 
together  about  a  week,  during  which  time  the  purchaser  built  a  shanty  on 
the  same  premises  and  moved  into  it  with  his  family,  and  remained  there 
until  his  grantor  left  the  house,  during  the  same  month,  when  the  purchaser 
moved  back  into  the  house.  About  three  days  after  they  moved  back  into 
the  house,  the  wife  of  the  purchaser  left  him,  in  consequence  of  his  abuse 
of  her,  and  did  not  return,  he  remaining  in  the  house  a  short  time  after- 
wards, having  no  other  home,  and  in  April  set  out  an  orchard,  boarding  at 
a  neighbor's  while  doing  so.  During  the  summer  of  1863  the  premises 
were  occupied  by  his  tenant,  and  in  October  of  that  year  his  wife  obtained 
a  decree  of  divorce,  and  these  premises  were  decreed  to  her  as  alimony.  It 
was  held,  the  purchaser  had  a  homestead  right  in  the  premises,  until  it 
became  transferred  to  his  wife. 
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2.  Same — transfer  of  homestead  right  from  the  husband  to  his  divorced  wife. 
Where  the  wife  of  a  party  having  a  homestead  right,  obtains  a  divorce  from 
him,  she  being  the  meritorious  cause  thereof,  and  the  custody  of  their  child 
being  committed  to  her,  she  becomes  the  head  of  the  family,  and  the  home- 
stead right  passes  to  her  as  such,  by  operation  of  the  statute. 

3.  Same — effect  of  absence  of  the  wife  prior  to  the  divorce.  In  this  case  the 
wife  left  her  home  by  reason  of  ill  treatment  by  her  husband,  between  the 
middle  of  the  month  of  February  and  the  middle  of  March,  and  on  the 
twenty-fourth  of  the  latter  month  filed  her  bill  for  divorce,  the  decree  for 
divorce  being  entered  in  the  following  October,  she,  in  the  meantime, 
remaining  away  from  the  homestead,  at  her  father's :  Held,  the  wife  did  not 
forfeit  her  homestead  right,  as  against  a  judgment  creditor  of  the  husband, 
by  such  absence.  She  being  the  meritorious  cause  of  the  divorce,  and  the 
custody  of  her  child  being  committed  to  her,  the  benefit  of  the  homestead 
likewise  enured  to  her.  She  may  be  said  to  have  left  it  under  a  moral  com- 
pulsion, at  least,  and  by  decreeing  it  to  her  as  alimony,  she  was  thereby 
rehabilitated  to  it. 

4.  Same — effect  of  the  death  of  tlie  divorced  wife,  her  child  surviving.  The 
death  of  the  wife  after  the  divorce,  in  such  case,  would  not  operate  to 
destroy  the  homestead  right,  her  child  still  being  alive,  because  the  statute 
secured  it  to  the  child  until  he  should  attain  the  age  of  twenty-one  years. 

5.  Same — of  a  judgment  lien  on  a  homestead — right  of  sale  in  the  debtor. 
After  the  owner  of  a  homestead  had  executed  a  mortgage  on  the  land,  but 
without  releasing  the  homestead  right,  a  judgment  was  recovered  against 
him :  Held,  the  homestead  right  could  be  afterwards  sold  to  and  vested  in 
the  mortgagee,  free  from  any  lien  of  the  judgment. 

Writ  of  Error  to  the  Alton  City  Court ;  the  Hon.  Henry 
S.  Baker,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  by  Bonnell  against 
Smith,  and  afterwards  Joshua  Neely  was  also  made  a  defend- 
ant. Bonnell  claims  title  under  a  judgment  recovered  in  April, 
1863,  against  Philip  English,  and  one  of  the  questions  presented 
is,  whether  English  had  a  homestead  right  in  the  premises.  The 
circumstances  connected  with  their  occupancy,  appear  from  the 
following  testimony : 

Defendant  called  Bridges,  a  witness,  who  testified  he  knew 
Philip,  and  Laura  English,  his  wife ;  Laura  is  dead ;  witness 
lived  near  the  premises  in  controversy;  that  Philip  English 
and  his  wife  moved  in  the  old  house  on  premises  in  contro- 
versy, in  January,  1863 ;  Paris  Harville  was  occupying  a  part 
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of  the  same  also ;  they  stayed  there  about  one  week,  keeping 
house  while  there ;  while  there,  Philip  built  a  shanty  for  him- 
self and  his  wife  to  live  in,  on  the  premises  in  controversy, 
about  thirty  feet  from  the  old  house,  and  moved  into  the 
shanty  until  Harville  gave  them  possession  of  the  old  house 
entirely,  by  moving  out  of  it,  when  Philip  moved  into  the  old 
house  ;  Philip  English  did  not  own  any  other  place;  witness 
thought  that  Paris  Harville  left  the  premises  in  February,  1863 ; 
that  Philip  English  and  his  wife  lived  in  the  old  house,  on  the 
premises  in  controversy,  after  Harville  left ;  witness  passed 
along  the  road  frequently,  while  Philip  and  wife  were  living 
there  ;  Harville  had  a  wife  and  children  also  ;  Philip  and  wife 
did  not  live  together  long  after  Harville  moved  out ;  witness 
could  not  state  precisely  when  it  was  that  Harville  moved  out 
of  the  house  ;  Philip  and  wife  occupied  the  premises  from  some 
time  in  January,  1863,  to  the  spring  of  the  year,  some  two 
months  ;  English  was  there  setting  out  an  orchard  on  the  place 
in  April,  1863 ;  it  was  his  homestead  in  1863. 

On  cross-examination :  Witness  stated  that  the  shanty  was 
built  on  the  southwest  corner  of  the  premises  in  controversy, 
some  thirty  feet  from  the  old  house  on  same ;  some  time  in  the 
fore  part  of  March,  1863,  and  previously,  English  and  wife 
lived  there ;  they  separated  some  time  in  the  middle  of  March, 
1863,  and  she  never  afterward  came  back  to  live  with  her  hus- 
band ;  English  was  back  and  forth  on  the  place  during  the 
summer ;  Jacob  Harville  lived  there  after  Philip  left,  as  his 
tenant. 

On  re-examination,  the  witness  stated  he  was  certain  that 
Laura  English  lived  on  the  premises  in  controversy,  after  the 
first  of  March,  1863 ;  they  moved  there  about  the  first  of  Jan- 
uary, 1863,  and  lived  there  till  the  middle  of  March,  1863 ;  he 
was  there  frequently  after  Mrs.  English  left. 

Defendant  then  proved,  by  Alex.  Sinclair,  that  Philip  Eng- 
lish lived  on  the  premises  in  controversy,  but  when,  he  could 
not  say ;  it  was  some  time  after  Harville  sold  out  to  English, 
that  he  lived  there  in  the  same  house  that  Harville  lived  in ; 
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he  built  a  shanty  on  the  premises  and  lived  there  until  Har- 
ville  left,  and  then  moved  into  the  old  house  on  the  place ; 
English  stayed  there  some  time  after  his  wife  left  him ;  it  was 
in  the  spring,  can  not  say  what  time,  he  kept  "  batch  "  in  the 
old  house. 

On  cross-examination,  witness  stated  that  he  did  not  recol- 
lect when  English  went  to  the  premises,  or  when  he  left,  or 
how  long  he  was  there. 

The  plaintiff  then  called  Paris  Harville,  a  witness,  who  was 
sworn,  and  testified  he  sold  the  premises  in  controversy  to 
Philip  English,  on  the  twenty -ninth  of  December,  1862  ;  gave 
him  the  possession  on  the  twentieth  day  of  February,  1863 ;  he 
built  the  shanty,  which  was  about  thirty  feet  off  from  the  old 
house  witness  was  living  in ;  the  shanty  was  erected  on  the  prem- 
ises; after  it  was  completed,  English  and  wife  moved  into  the 
shanty  and  kept  house  ;  English  left  the  shanty  and  moved  into 
the  old  house  when  witness  left  it ;  Mrs.  English  left  him  about 
the  fifteenth  day  of  February,  1863;  witness  was  there  after 
she  left  and  went  to  her  father's ;  she  did  not  live  with  him 
after ;  she  left  him  five  days  before  witness  left  the  place ;  Eng- 
lish left  the  place  on  the  tenth  of  March,  1863,  and  went  to 
Grafton. 

On  cross-examination,  by  defendant,  witness  testified  that 
English  did  not,  to  his  knowledge,  live  on  the  premises  in  con- 
troversy, after  he  left ;  he  did  not  see  him  there  in  April ;  he 
rented  to  B.  F.  Harville,  for  one  year,  the  place  in  controversy, 
and  he  lived  there  under  English ;  witness  lived  three-quarters 
of  a  mile  west  of  the  place ;  in  January,  1863,  he  moved  in  the 
house  witness  was  living  in ;  witness  was  to  give  him  posses- 
sion on  the  first  of  March,  1863;  English  and  his  wife  lived 
with  him,  in  the  old  house,  one  week  about  the  first  of  Janu- 
ary. 

Plaintiff  then  introduced  Richard  Quinn,  who  being  duly 
sworn,  testified  that  he  lived'  within  one-fourth  to  one-eighth 
of  a  mile  of  the  premises  in  controversy ;  Philip  English  and 
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his  wife,  Laura,  went  to  the  premises  about  the  first  of  Janu- 
ary, 1863 ;  Mrs.  English  left  him  once  and  then  came  back 
again,  and  then  she  left  again  and  was  only  gone  a  few  days, 
then  came  back  and  stayed  together  a  short  time,  when  she  left 
the  last  time,  in  the  last  of  February,  1863,  when  she  left  for 
good ;  in  the  first  place,  they  went  into  the  house  with  Har- 
ville,  and  English  then  built  a  shanty,  and  he  and  his  wife 
went  into  that ;  after  that  they  moved  into  the  old  house  on 
the  place,  that  is,  after  Harville  left  it ;  she  left  him  about 
three  days  after  Harville  left;  about  the  last  of  March,  1863, 
English  left  and  went  to  Grafton ;  he  came  back  with  some 
fruit  trees,  and  set  them  on  the  place  in  controversy,  and 
boarded  with  witness  while  doing  so ;  in  April  he  gave  the 
mortgage ;  the  same  day  he  came  back,  witness  purchased  his 
furniture  of  him ;  after  his  wife  left  him,  he  brought  his  things 
to  witness'  house,  and  left  them  there  when  he  went  to  Graf- 
ton ;  witness  afterwards  bought  them. 

On  cross-examination,  by  defendant,  witness  stated  that 
English  came  with  the  trees  in  April,  1863 ;  he  boarded  with 
witness  while  setting  them  out. 

The  other  facts  in  the  case,  are  presented  in  the  opinion  of 
the  court. 

Mr.  Seth  T.  Sawyee,  for  the  plaintiff  in  error. 

Messrs.  Waeeen  &  Pogue,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  to  the  Jersey  Cir- 
cuit court  by  David  T.  Bonnell,  against  William  Smith  and 
Joshua  Neely,  to  recover  the  possession  of  twenty-three  acres 
of  land,  part  of  the  southeast  quarter  of  section  twenty -three, 
in  township  eight,  north  range  twelve,  west,  and  particularly 
described  in  the  declaration,  by  metes  and  bounds,  courses  and 
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distances.  By  consent,  the  venue  was  changed  to  the  city 
court  of  Alton,  and  a  trial  there  had  by  the  court,  resulting  in 
a  verdict  for  the  defendants. 

To  reverse  this  judgment,  the  plaintiff  brings  the  record 
here  by  writ  of  error. 

It  appears  by  the  record,  that  one  Harville,  who,  it  is  agreed, 
was  seized  in  fee  of  the  land,  on  the  twenty-ninth  of  Decem- 
ber, 1862,  sold  and  conveyed  by  deed  of  that  date,  to  Philip 
English,  the  premises  in  controversy,  together  with  the  south 
half  of  southwest  quarter  of  the  same  section.  On  the  second 
of  April,  1863,  English  executed  his  notes  and  a  mortgage  of 
these  lands,  his  wife  not  joining  therein,  to  one  Dempsey,  which 
was  duly  recorded.  On  the  twenty-first  of  April,  1863,  Bon- 
nell recovered  a  judgment  in  the  circuit  court  of  Jersey  county, 
against  English,  for  fourteen  hundred  and  seventeen  dollars 
and  fifty  cents,  on  which  an  execution  issued  on  the  fifth  day 
of  May,  1863,  on  which  the  sheriff  made  about  one  hun- 
dred and  forty  dollars,  by  the  sale  of  personal  property,  and  so 
returned  the  writ.  Dempsey,  on  the  twenty-fifth  of  August, 
1863,  assigned  English's  notes  and  mortgage  to  William  Shep- 
hard,  who,  on  the  twenty-fifth  of  January,  1864,  assigned  the 
same  to  Joshua  Neely,  the  defendant. 

Philip  English  married  his  wife,  Laura,  on  the  twenty-ninth 
day  of  January,  1861.  On  the  twenty-fourth  day  of  March, 
1863,  Laura  filed  her  bill  in  the  circuit  court  of  Jersey  county, 
against  her  husband,  Philip  English,  for  a  divorce  and  for  ali- 
mony, and  such  proceedings  were  had  in  the  cause,  that,  at  the 
October,  term,  1863,  it  was  decreed  that  the  bands  of  matri- 
mony should  be  dissolved,  the  custody  of  the  child  committed 
to  the  mother,  and  the  land  above  described,  being  incum- 
bered by  a  mortgage  to  secure  the  payment  of  about  twenty- 
five  hundred  dollars,  was  adjudged  and  decreed  to  the  wife, 
Laura  English,  as  alimony,  and  for  the  support  of  herself  and 
infant  child. 

It  was  further  decreed,  that  in  case  the  defendant  did  not 
make  a  deed  for  the  land  to  complainant,  in  ten  days,  then  the 
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master  in  chancery  should  make  such  deed,  conveying  to  the 
complainant  all  the  defendant's  interest  in  the  same.  This 
deed  was  made  by  the  master  in  chancery,  and  delivered  to 
Laura  English  on  the  seventh  day  of  December,  1863,  and 
duly  recorded. 

To  the  April  term,  1864,  Joshua  Neely,  to  whom  the  mort- 
gage had  been  assigned,  brought  his  bill  against  Philip  Eng- 
lish, to  have  the  mortgage  foreclosed,  and  a  decree  of  foreclosure 
was  duly  passed.  To  this  bill,  Bonnell  being  a  judgment  credi- 
tor of  English,  was  made  a  defendant,  neither  he  nor  English 
making  any  defense.  A  sale  was  made  of  the  premises  at 
public  auction,  in  pursuance  of  the  decree,  in  separate  parcels, 
and  the  same  were  stricken  off  to  Neely,  and  a  certificate  thereof 
delivered  to  him. 

On  the  coming  in  of  the  master's  report,  Philip  English  filed 
objections  to  its  confirmation,  for  the  reason  that  at  the  time 
the  mortgage  was  executed,  the  premises  were  his  homestead, 
and  the  same  was  not  released,  nor  was  it  set  off  to  him  at  the 
time  of  the  sale.  The  court  allowed  the  objection,  and  set 
the  sale  aside. 

At  the  October  term,  1865,  on  suggestion  to  the  court, 
appraisers  were  appointed  by  the  master  in  chancery  to  appraise 
and  set  off  the  homestead  in  the  premises,  and  the  appraisers 
reported  that  they  had  set  off  to  Philip  English  and  Laura 
English,  as  their  homestead,  the  twenty-three  acre  tract  in  the 
southeast  quarter,  on  which  was  their  dwelling  house,  which 
report  the  master  duly  made  to  the  court,  and  the  same  was 
confirmed. 

While  Shephard  was  the  owner  of  the  notes  and  mortgage 
executed  by  Philip  English  to  Dempsey,  he,  on  the  seventh 
day  of  December,  1863,  obtained  a  deed  from  Laura  English 
for  the  expressed  consideration  of  six  hundred  and  fifty  dollars, 
of  the  twenty -three  acre  tract  in  the  southeast  quarter,  and  of 
the  south  half  of  the  southwest  quarter,  which  was  duly 
acknowledged  and  recorded.  On  the  eighteenth  of  January, 
1864,  Shephard  obtained  a  like  deed  from  Philip  English,  of 
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these  lands ;  in  both  these  deeds  the  requirements  of  the  law 
were  observed  in  relation  to  the  release  of  a  homestead  right. 
On  the  twenty-fifth  of  January,  1864,  Shephard,  by  deed  of 
that  date,  conveyed  the  premises  to  Neely,  the  defendant. 

Bonnell,  the  plaintiff,  claimed  title  to  the  premises  by  virtue 
of  his  judgment,  execution  and  sale  under  it,  and  a  sheriff's 
deed  executed  to  him.  The  execution  under  which  the  prem- 
ises were  sold,  was  issued  February  12,  1864,  and  the  sale  took 
place  May  5,  1864.  The  sheriff's  deed  was  dated  August  26, 
1865,  to  Bonnell,  as  the  purchaser. 

These  are  substantially  the  facts  in  the  case,  and  the  ques- 
tion arising  on  them,  is,  had  Philip  English  or  Laura  English 
a  homestead  right  in  this  tract  of  twenty -three  acres  ? 

It  appears,  by  the  proof  in  the  cause,  that  the  mortgage  from 
Philip  English  to  Dempsey,  was  the  first  lien  on  this  land,  only 
subject  to  the  homestead  right,  it  having  been  executed  some 
days  prior  to  the  rendition  of  the  judgment  against  English,  in 
favor  of  Bonnell. 

It  further  appears,  that  English  and  wife  lived  on  these 
premises  in  January,  1863,  in  the  old  house  of  which  Harville, 
their  grantor,  occupied  a  part;  that  English  built  another 
house,  or  shanty,  as  it  is  called,  about  thirty  feet  from  the  old 
house,  and  on  the  same  tract,  in  which  English  lived  some  time 
with  his  family,  until  Harville  moved  out  of  the  old  house, 
when  English  moved  into  it,  and  had  no  other  home  but  these 
premises.  English  and  his  wife  did  not  live  together  very  long 
after  moving  into  the  old  house.  English  set  out  an  orchard 
upon  it  in  April,  1863. 

There  can  be  no  doubt  whatever  that  this  twenty-three  acre 
tract  was  the  homestead  of  English — he  had  no  other  home. 

The  decree  of  the  circuit  court,  dissolving  the  bands  of  mat- 
rimony between  him  and  his  wife,  allotted  this  tract  of  land  to 
Laura  for  alimony.  She,  therefore,  held  it  in  a  double  right, 
as  alimony,  by  a  decree  of  the  court,  and  as  her  homestead,  by 
operation  of  the  statute. 
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But  it  is  insisted,  as  she  voluntarily  left  her  homestead,  to 
reside  elsewhere,  she  forfeited  the  right. 

In  this  feature  of  the  case  it  is  not  unlike  that  of  Vanzawt 
v.  Vanzant,  23  111.  536.  The  wife  in  that  case  had  left  the 
premises,  in  consequence  of  ill  treatment  by  her  husband,  but 
this  court  said,  as  she  was  the  meritorious  cause  of  the  divorce, 
and  the  head  of  the  family,  the  custody  of  the  children  having 
been  committed  to  her,  the  benefit  of  the  homestead  would 
enure  to  her.  So,  in  this  case,  the  wife  was  the  meritorious 
cause  of  the  divorce,  the  custody  of  the  child  was  commit- 
ted to  her,  the  benefit  of  the  homestead  should  likewise  enure 
to  her.  She  may  be  said  to  have  left  it  under  a  moral  compul- 
sion, at  least,  and  by  decreeing  it  to  her  as  alimony,  she  was 
thereby  rehabilitated  to  it.     Redfern  v.  JReclfern,  38  ib.  509. 

At  the  time  of  this  decree,  Bonnell  had  no  lien  upon  the 
land — that  did  not  accrue  until  afterwards,  and  there  was  no 
incumbrance  upon  it  except  Dempsey's  mortgage,  and  to  that 
she  was  not  a  party. 

But,  it  is  said,  Laura  English  is  now  dead,  and  therefore  her 
homestead  right  is  gone.  But  her  child  is  living,  and  by  the 
statute,  the  right  is  secured  to  him  until  he  shall  become 
twenty-one  years  of  age,  and  that  would  prevent  the  plaintiff 
from  recovering  the  possession — that,  in  contemplation  of  law, 
is  still  in  this  infant. 

But  as  regards  the  decree  of  the  court  allotting  these  prem- 
ises to  her  as  alimony,  by  that  decree  she  became  their  absolute 
owner,  subject  only  to  such  liens  as  may  have  existed  against 
them  at  the  time  of  the  decree.  Of  this  nature  was  the  Demp- 
sey  mortgage,  and  as  the  holders  of  that  are  also  holders  by 
deed  from  Laura  and  Philip  English,  of  all  their  interest  in 
the  premises,  another  obstacle  is  created  to  a  recovery  by  the 
plaintiff. 

But  if  this  was  not  so — if  the  husband  continued  the  owner 
of  the  homestead,  it  not  having  been  released  by  the  mortgage, 
and  notwithstanding  the  decree  of  the  court  allotting  it  to  his 
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wife  as  alimony,  it  was  not  subject  to  sale  under  BonnelPs  exe- 
cution. English  himself  would  be  entitled  to  hold  it  and  to 
sell  it,  which  he  has  done,  even  though  there  was  a  judgment 
lien  upon  it.  This  is  settled  by  this  court  in  the  case  of  Green 
v.  Marks  et  al  25  111.  221. 

In  whatever  light  we  regard  this  case,  it  is  apparent,  the 
action  of  ejectment  being  a  possessory  action,  the  plaintiff  had 
not,  when  he  instituted  his  action,  a  right  to  the  possession  of 
these  premises,  and  the  city  court,  in  so  deciding,  administered 
the  law  of  the  case,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


Jerky  Toles 

v. 

Truman  W.  Montague. 


1.  Pleading — averment  of  the  assignment  of  a  note.  In  a  suit  upon  a 
promissory  note  by  an  assignee  against  the  maker,  an  averment  in  the 
declaration  that  the  holder,  by  a  prior  endorsement,  "  endorsed  the  said 
promissory  note,  by  writing  his  name  across  the  back  thereof,  to  the  plain- 
tiff," is  not  an  averment  of  a  blank  endorsement,  but  of  an  endorsement  to 
a  particular  person,  and  is  sufficient. 

2.  Damages  in  the  supreme  court — on  an  appeal  for  delay.  The  statute 
allows  this  court  to  give  damages  only  in  cases  where  the  appeal  is  not 
prosecuted,  and  not  because  the  court  may  think  it  is  prosecuted  for  delay. 
Damages  are  not  given  when  the  record  has  been  filed  and  errors  have 
been  assigned. 

Appeal  from  the  Circuit  Court  of  Coles  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought   by  Montague 
against  Toles,  upon  a  promissory  note  executed  by  Toles  to 
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W.  S.  Hinkle.  The  declaration,  after  alleging  the  making  of 
the  note,  averred  that  W.  S.  Hinkle,  the  payee,  on,  etc.,  at,  etc., 
"  endorsed  the  said  promissory  note,  by  writing  his  name 
across  the  back  thereof,  to  one  John  M.  Hinkle,  and  then  and 
there  delivered  the  said  promissory  note  to  the  said  John  M. 
Hinkle,  and  John  M.  Hinkle,  to  whom  the  payment  of  the 
sum  of  money  in  the  said  promissory  note  specified  was  to  be 
made,  thereafterwards,  on  the  day  and  year  aforesaid,  endorsed 
the  said  promissory  note  by  writing  his  name  across  the  back 
thereof,  to  one  Nelson  Hoddy,  and  then  and  there  delivered 
the  said  promissory  note  to  the  said  Nelson  Hoddy ;  and  the 
said  Nelson  Hoddy,  to  whom  the  payment  of  the  said  sum  of 
money  in  the  said  promissory  note  specified  was  to  be  made, 
thereafterwards,  to-wit,  on,"  etc.,  "  endorsed  the  said  promis- 
sory note  by  writing  his  name  across  the  back  thereof,  to  the 
plaintiff,  and  then  and  there  delivered,"  etc. 

A  demurrer  to  the  declaration  was  overruled,  and  the  defend- 
ant abiding  by  his  demurrer,  damages  were  assessed,  and  judg- 
ment rendered  for  the  sum  due.     The  defendant  appealed. 

Messrs.  Henry,  Kead  &  Steele,  for  the  appellant. 

Mr.  O.  B.  Ficklin,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  suit  upon  a  promissory  note,  and  the  record  is 
brought  here  on  the  judgment  of  the  court  overruling  a 
demurrer  to  the  declaration.  The  only  objection  taken  to  the 
declaration  is,  that  the  endorsement  is  not  sufficiently  averred. 
The  declaration  alleges  that  the  payee  endorsed  the  note  by 
writing  his  name  across  the  back  thereof,  to  one  John  M. 
Hinkle,  with  a  like  averment  of  endorsement  by  Hinkle  to 
Hoddy,  and  by  Hoddy  to  the  plaintiff.  This  is  not  an  aver- 
ment of  a  blank  endorsement,  as  claimed  by  appellant,  but  of 
an  endorsement  to  a  particular  person,  and  is  sufficient. 
25 — 53rd  III. 
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We  are  asked  by  appellee's  counsel  to  give  damages,  on  the 
ground  that  the  appeal  was  clearly  taken  for  delay.  The 
statute  allows  this  court  to  give  damages  only  in  cases  where 
the  appeal  is  not  prosecuted,  and  not  because  we  may  think  it 
is  prosecuted  for  delay.  The  court  does  not  give  damages 
when  the  record  has  been  filed  and  errors  have  been  assigned. 

Judgment  affirmed. 


Edwin  G.  Greenman  et  ah 

v. 
Anna  Harvey. 


1.  Return  upon  prosess — of  the  time  of  service.  A  return  upon  a 
summons  was  as  follows :  "  Served  the  within  named,"  giving  the  names 
of  the  defendants,  and  concluding  thus:  "This  fifth  day  of  April,  1867:" 
Held,  that  by  a  proper  construction  of  the  return,  the  summons  was  served 
on  the  date  mentioned,  and  the  return  was  sufficiently  certain  in  that 
regard. 

2.  Service  of  summons  in  chancery — upon  several  defendants.  The 
return  upon  a  summons  in  chancery  against  several,  was  as  follows :  "  Served 
the  within  named,  by  leaving  a  true  copy  of  the  same  with  the  within 
named,"  giving  the  names  of  the  several  defendants :  Held,  it  might  rea- 
sonably be  inferred  from  the  return,  that  a  copy  was  delivered  to  each 
defendant. 

3.  But  if  the  return  would  not  bear  that  construction,  it  could  only  be 
understood  that  a  copy  was  delivered  to  all  the  defendants  collectively,  and 
not  to  one  of  the  number,  and  such  a  service  would  be  sufficient. 

4.  Service  of  process  upon  infants — necessity  thereof  In  a  suit  in 
chancery,  an  infant  was  made  a  party  defendant  in  the  bill,  but  was  not 
named  in  the  summons  or  served  with  the  process.  The  guardian  of  the 
minor  defendant,  however,  was  named  in  the  process  and  served  therewith, 
and  entered  the  appearance  of -his  ward  and  filed  an  answer:  Held,  this 
was  not  sufficient  to  give  the  court  jurisdiction  of  the  person  of  the  minor; 
that  could  be  acquired  only  by  service  upon  the  minor  himself.  The  guar- 
dian had  no  authority  to  enter  his  appearance. 
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5.  Assignment  of  error — by  whom.  As  a  general  rule,  one  of  several 
parties  to  a  suit  can  not  avail  of  an  error  committed  against  his  co-plaintiff 
or  co-defendant,  but  this  rule  is  subject  to  the  limitation  that  the  party- 
seeking  to  avail  of  such  error  is  not  affected  by  it. 

6.  So,  where  a  widow  instituted  a  suit  for  an  assignment  of  her  dower 
in  lands  which  her  husband,  in  his  lifetime,  had  sold  and  agreed  to  convey, 
making  the  purchasers  and  the  heirs  at  law  parties  defendant,  and  a  decree 
wTas  rendered  in  accordance  with  the  prayer  of  the  bill,  upon  writ  of  error 
sued  out  by  the  purchasers,  they  may  assign  as  error,  that  there  was  no 
service  of  process  in  the  court  below  upon  one  of  the  heirs,  who  was  a 
minor,  although  such  minor  did  not  join  in  the  writ  of  error,  because  it 
would  be  their  right  to  have  all  questions  in  regard  to  the  dower  settled  in 
that  proceeding. 

Writ  of  Error  to  the  Circuit  Court  of  Christian  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Moulton  &  Chaffee,  for  the  plaintiffs  in  error. 

Messrs.  Henry  &  Read,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  by  defendant  in  error,  in  the  Chris- 
tian circuit  court,  against  plaintiffs  in  error,  for  the  assignment 
of  dower  in  the  premises  described  on  the  petition.  It  alleges 
that  in  October,  1865,  Thomas  Harvey  bargained  to  sell  the 
south  half  of  lot  thirteen,  in  block  one,  in  the  town  of  Pana, 
to  Greenman  and  Dowling,  and  gave  to  them  a  bond  for  a 
conveyance  on  payment  of  the  purchase  money ;  that  Harvey 
died  before  payment  was  made,  and  no  deed  was  executed ; 
that  after  their  purchase,  they  entered  into  possession,  and 
had  occupied  the  premises  until  the  bill  was  filed ;  that  Har- 
vey made  a  will  before  his  death,  disposing  of  his  property, 
but  petitioner  had  renounced  the  provisions  of  the  will,  and 
elected  to  take  under  the  statute. 
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It  is  further  alleged  that  John  Harvey,  a  son,  and  Anna 
Bell  Bean,  are  his  only  heirs  at  law.  Greenman,  Dowling, 
Harvey,  Anna  Bell  Bean,  and  Crager,  her  guardian,  were  made 
defendants.  There  was  a  /prayer  for  process  and  for  assign- 
ment of  dower  in  the  premises.  A  summons  was  issued 
against  all  the  defendants  but  Anna  Bell  Bean,  and  upon  it 
this  return  was  made  : 

u  Served  the  within  named,  by  leaving  a  true  copy  of  the 
same  with  the  within  named  Edwin  G.  Greenman,  William  L. 
Dowling,  John  Harvey  and  Samuel  Crager,  guardian  of  Anna 
Bell  Bean.     This  fifth  day  of  April,  1867. 

"John  White,  Sheriff. 

" Patrick  Hennessy,  Deputy" 

Subsequently,  Crager,  as  the  guardian  of  Anna  Bell  Bean, 
filed  an  answer,  in  which  he  says  he  knows  of  no  defense,  but 
requires  proof,  and  asks  the  court  to  protect  the  interests  of 
his  ward. 

It  is  urged  that  there  was  not  a  sufficient  service  of  the 
summons  to  give  the  court  jurisdiction  of  the  defendants;  that 
the  date  of  the  service  is  uncertain,  and  that  it  does  not  appear 
whether  a  copy  of  the  summons  was  served  on  each  of  them. 
The  return  is  dated  the  fifth  of  April,  and  it  says  it  was  served 
on  that  day.  It  will  bear  no  other  construction.  After  saying 
that  he  had  served  the  persons  named  in  the  summons,  it  says, 
"  this  fifth  day  of  April."  It  is  the  same,  in  sense,  as  if  it  had 
commenced,  "  this  fifth  day  of  April,  served/'  etc.  There  is 
no  uncertainty  or  doubt  in  regard  to  when  it  was  served,  and 
the  return  is  explicit  that  the  summons  was  served  by  leaving 
a  true  copy  with  the  defendants.  We  think  it  may  reasonably 
be  inferred  that  a  copy  was  delivered  to  each.  But  if  it  will 
not  bear  that  construction,  then  it  can  only  be  understood  that 
a  copy  was  delivered  to  all  the  defendants  collectively,  and  not 
to  one  out  of  the  number ;  and  this  should  be  held  sufficient 
under  the  statute.  It  requires  that  the  service  shall  be  by 
delivering  a  copy  to  the  defendant  in  chancery  causes,  and  this 
was  served  in  that  mode,  and  if  all  were  present,  and  they 
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received  the  copy,  it  would  answer  the  requirements  of  the 
statute. 

It  is  urged  that  while  Anna  Bell  Bean  was  made  a  defend- 
ant in  the  bill,  she  was  not  named  in  the  summons,  nor  was 
she  served  with  process,  and  that  the  guardian  had  no  power 
to  enter  her  appearance.  That  she  was  a  necessary  party, 
there  can  be  no  question.  As  an  owner  of  one-half  the  fee,  at 
law,  she  was  a  necessary  party,  that,  on  a  final  hearing,  her 
interests  and  rights  should  be  passed  upon  and  determined. 
Not  having  been  brought  before  the  court,  she  is  not  bound  by 
the  decree,  and  may,  in  the  future,  contest  the  right  of  the 
widow  to  dower,  as  though  this  proceeding  had  never  been 
instituted.  Counsel  have  referred  us  to  no  case,  nor  are  we 
aware  of  any,  which  holds  that  a  guardian  may  enter  the 
appearance  of  the  ward.  We  are  inclined  to  the  opinion  that 
such  a  practice  should  not  be  sanctioned;  that  it  would  be 
liable  to  great  abuse,  and  in  practice  it  can  work  but  little,  if 
any,  inconvenience  to  have  minors  brought  before  the  court  by 
service.  If  that  be  required,  it  usually  affords  notice  to  the 
friends  of  the  minor,  who  may  feel  a  deeper  interest  in  his 
welfare  than  his  guardian.  It  affords  another  means  of  pro- 
tecting the  interests  of  the  minor.  The  want  of  service  on  the 
minor  was,  therefore,  not  supplied  by  the  guardian  filing  an 
answer  in  the  case. 

In  the  cases  of  Cochran  v.  IfcDoiveU,  15  111.  10,  and  JReddick 
v.  State  Banh,  27  ib.  148,  it  was  held,  that  the  guardian  can 
not  make  admissions  that  will  bind  his  ward ;  and  if  not,  how 
can  it  be  said  he  can  enter  the  appearance  of  his  ward,  the 
effect  of  which  is  to  deprive  the  ward  of  rights  held  in  the 
land?  We  have  repeatedly  held  that  a  guardian  can  not  con- 
fess a  bill  against  his  ward.  If  so,  for  the  same  reason  he 
should  not  be  permitted  to  enter  the  appearance  when  he  says 
he  knows  of  no  defense,  and  must  know  the  result  will  be 
precisely  the  same  as  confessing  the  bill.  Nor  does  the  minor 
become  a  ward  of  court  until  he  is  served,  either  by  summons 
or  by  publication.      The  court  assumed  no  jurisdiction  over 
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the  minor  in  this  case.      For  want  of  proper  parties  in  the 
court  below,  it  was  error  to  render  the  decree. 

But  it  is  urged,  that  as  the  minor  does  not  appeal,  and  as  there 
are  no  errors  committed  against  appellants,  they  can  not  assign 
errors  committed  against  the  minor.  One  defendant,  as  a  gen- 
eral rule,  can  not  assign  errors  committed  against  a  co-defend- 
ant, but  the  rule  is  subject  to  the  limitation,  that  it  is  only  in 
cases  where  the  rights  of  appellant  are  not  affected  by  the  error. 
In  this  case,  appellants  are  the  purchasers,  and  the  minor  and 
her  co-tenant  in  common,  hold  the  legal  title,  and  the  property 
is  subject  to  dower.  It  is,  therefore,  a  matter  of  importance 
to  appellants  that  the  question  of  dower  be  definitely  settled 
before  they  complete  their  purchase  and  receive  their  deed. 
If,  when  they  come  as  purchasers  to  settle  their  equities  with 
the  estate,  they  were  to  insist  that  they  had  purchased  the 
property,  and  it  was  to  be  free  from  dower  under  the  contract, 
and  were  to  claim  an  abatement  from  the  purchase  money 
because  the  court  had  settled  and  fixed  the  extent  of  the 
incumbrance  by  this  decree,  it  could  be  answered,  that  as  to 
the  minor,  the  decree  was  not  binding,  and  when  proceedings 
were  taken  against  the  minor  to  have  dower  assigned  as  to  her 
half,  that  a  much  smaller  sum  might  be  decreed.  Or  how  can 
appellants  know  but  on  such  a  proceeding  it  might  be  much 
larger?  It  was  their  right  to  have  all  questions  relating  to 
dower  adjusted  in  this  proceeding.  It  is  only  where  we  can 
see  that  the  interests  of  a  plaintiff  in  error  are  not,  or  can  not, 
be  affected  by  errors  committed  against  a  co-defendant,  that  he 
will  not  be  permitted  to  rely  upon  them  for  a  reversal.  The 
decree  of  the  court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Illinois  Centeal  Railroad  Company 

v. 
Riley  V.  Owens  et  al. 


1.  Common  carriers — delay  in  transporting  stock — construction  of  contract. 
In  an  action  against  a  railroad  company  to  recover  damages  for  delay  in 
transporting  a  lot  of  hogs,  it  appeared  the  contract  was,  that  the  company 
should  not  be  liable  for  loss  "  by  delay  of  trains,  or  any  damage  said  prop- 
erty might  sustain,  except  such  as  might  result  from  a  collision  of  a  train, 
or  when  cars  were  thrown  from  the  track  in  course  of  transportation." 
During  the  trip,  one  car  was  thrown  from  the  track  by  reason  of  a  broken 
rail,  while  all  the  cars  containing  the  hogs  remained  on  the  track:  Held, 
the  company  were  liable  for  whatever  hogs  were  lost,  or  whatever  shrinkage 
occurred  by  reason  of  the  delay  caused  by  the  accident. 

2.  But  the  company  would  not  be  liable  for  injury  resulting  from  delay 
not  attributable  to  the  accident,  such  as  delay  caused  by  the  cold  weather. 

3.  Parties — icho  may  sue  upon  a  contract  made  in  the  name  of  one  part- 
ner. One  of  two  partners  entered  into  a  written  contract,  in  his  own  name, 
with  a  railroad  company,  for  the  transportation  of  property  belonging  to 
the  firm.  The  parties  had  no  particular  way  of  signing  the  firm  name, 
signing,  sometimes,  in  the  names  of  both  partners,  and  sometimes  in  the  name 
of  one  or  the  other  of  them,  individually:  Held,  a  suit  could  be  main- 
tained in  the  names  of  both  partners,  for  a  breach  of  the  contract. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Moore  &  Warner  and  Messrs.  Williams  &  Burr, 
for  the  appellants. 

Mr.  E.  H.  Palmer  and  Messrs.  Weldon,  Tipton  &  Ben- 
jamin, for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  circuit  court 
of  DeWitt   county,  by  Owens  &  Strain  against  the  Illinois 
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Central  Railroad  Company,  as  common  carriers.  There  was  a 
trial  by  a  jury,  and  a  verdict  for  the  plaintiffs.  A  motion  for 
a  new  trial  was  made  by  the  defendants,  which  the  court  over- 
ruled, and  rendered  judgment  on  the  verdict. 

To  reverse  this  judgment,  the  defendants  appeal. 

The  property  in  question  was  a  lot  of  hogs,  shipped  under 
the  following  contract  : 

Freight  Office,  Illinois  Central  Railroad  Co.  \ 
Clinton,  III.  Dec.  6,  1864.  J 

Received  of  R.  V.  Owens  three  (3)  cars  hogs,  150,  more  or 
less,  shipper's  count,  to  be  delivered  at  Chicago  station,  at 
special  rates,  being  forty-seven  dollars  per  car.  In  considera- 
tion of  which,  and  for  other  valuable  considerations,  it  is  hereby 
mutually  agreed  that  said  company  shall  not  be  liable  for  loss 
by  jumping  from  the  cars,  delay  of  trains,  or  any  damage  said 
property  may  sustain,  except  such  as  may  result  from  a  collision 
of  a  train,  or  when  cars  are  thrown  from  the  track  in  course  of 
transportation. 

To  be  fed  and  taken  care  of  by  owner. 

No.  of  cars:  926,  752,  218. 

Subject  to  2 J  per  cent  U.  S.  tax. 

J.  A.  Rusback,  Agent. 

R.  Y.  Owens. 

The  question  is,  upon  the  construction  of  this  contract. 

By  the  terms  of  the  contract,  the  liability  of  appellants  was 
limited  to  damages  which  the  property  might  sustain  from  a 
collision  of  trains,  or  when  cars  should  be  thrown  from  the 
track  in  the  course  of  transportation. 

The  case  shows  that  one  car  was  thrown  from  the  track  by 
reason  of  a  broken  rail,  while  all  the  cars  containing  appellees' 
hogs  remained  on  the  track,  and  it  is  insisted  by  appellants  that, 
for  that  reason,  the  appellees  cannot  recover.  Their  idea  is, 
because  the  cars  containing  the  hogs  remained  on  the  track, 
therefore  they  should  not  recover. 

We  think  this  is  a  view  of  the  contract  quite  too  narrow  to 
meet  the  intention  of  the  parties.     We  have  no  doubt  that 
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damage  from  delay  occasioned  by  cars  being  thrown  from 
the  track,  though  the  cause  itself  is  embraced  within  the  excep- 
tion of  the  contract,  is  as  much  a  ground  of  recovery  as  if  the  hogs 
had  been  killed  or  crippled  directly  by  the  accident,  and  this  was 
the  view  of  the  circuit  court,  and  which  we  approve.  The  proof 
shows,  beyond  all  controversy,  that  there  were  many  hours  of 
delay  at  the  place  of  the  accident,  and  further  delay  occurred 
by  reason  that  the  train  thereby  lost  "  the  right  of  the  road/' 
and  which  delay,  we  think,  was  fairly  attributable  to  the  acci- 
dent, and  for  whatever  hogs  were  lost,  or  for  whatever  shrink- 
age occurred  by  reason  of  such  delay,  appellees  should  be 
allowed  to  recover.  But  the  evidence  satisfies  us  that  all  the 
delay  was  not  attributable  to  this  accident ;  a  part  of  it  arose  from 
other  causes,  the  chief  of  which  was  the  extreme  cold  weather. 
Had  not  the  accident,  by  means  of  the  broken  rail,  occurred, 
the  evidence  satisfies  us  that  the  train  must  have  been  delayed 
more  or  less  by  the  intense  cold.  But  for  this,  it  would  not 
have  been  necessary  to  divide  the  train  at  Kankakee,  a  station 
between  the  place  of  the  accident  and  Chicago,  and  by  reason 
of  which  the  hogs  were  detained  some  hours.  This  delay  was 
certainly  not  within  the  exception  of  the  contract,  and  by  its 
terms,  appellants  are  not  responsible  for  the  damages  occasioned 
by  it.  It  may  be,  appellants,  notwithstanding  the  contract, 
might  be  liable  for  damages  which  were  caused  by  reason  of 
the  gross  negligence  or  willful  misconduct  of  their  servants, 
but  there  is  no  pretense  of  such  here.  Manifestly,  they  acted 
in  good  faith,  and  with  a  view  to  get  the  hogs  to  their  place  of 
destination  as  speedily  as  possible.  Appellants  must  be  held 
exempt  from  damages  resulting  from  any  delay  produced  by 
causes  other  than  the  accident,  and  this  by  a  fair  interpretation 
of  the  contract. 

The  court  erred,  therefore,  in  instructing  the  jury  that  they 
were  liable  for  all  the  damages  which  occurred  during  the  entire 
trip,  however  occasioned. 

A  point  is  made  that  the  action  is  brought  by  Owens  &  Strain, 
when  the  contract  is  executed  by  Owens  alone.     The  proof  is, 
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that  these  parties  had  no  particular  way  of  signing  the  firm 
name  ;  that  it  was  sometimes  signed  Owens  &  Strain,  sometimes 
Strain  and  sometimes  Owens,  as  in  this  case.  The  property  was 
partnership  property. 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Mary  F.  Embree 

V. 

Quint  us  L.  Embree. 

1.  Divorce— for  cruelty.  A  single  act  of  cruelty  does  not  constitute  suf- 
ficient ground  for  a  divorce.  There  must  be  extreme  and  repeated  cruelty, 
which  must  consist  in  physical  violence,  and  not  merely  in  angry  or  abu- 
sive epithets,  or  even  profane  language,  to  authorize  a  divorce  in  this  State. 
Mere  angry  or  abusive  words,  menaces  or  indignities,  do  not  constitute 
cruelty,  within  the  meaning  of  our  statute. 

2.  Same— for  desertion.  Desertion,  to  be  a  cause  for  divorce,  must  be 
willful,  and  continue  for  two  years.  Nor  is  the  case  altered,  where  the  bill 
is  prematurely  filed,  by  filing  a  supplemental  bill,  alleging  two  years'  deser- 
tion, when  the  two  years  includes  any  portion  of  the  time  which  has 
elapsed  after  the  filing  of  the  original  bill.  A  hearing  can  only  be  had  on 
the  grounds  which  exist  when  the  suit  is  commenced,  and  subsequent 
grounds  can  not  be  incorporated  into  the  case  after  the  commencement  of 
proceedings. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cullom,  Zane  &  Marcy,  and  Messrs.  Herndon 
&  Orendorff,  for  the  appellant. 
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Messrs.  John  E.  Eosette  &  Bro,,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  a  divorce,  filed  by  appellant  in  the  San- 
gamon circuit  court,  against  appellee.  The  original  bill  alleged 
desertion  for  one  year,  ten  months  and  some  days,  extreme 
and  repeated  cruelty,  and  adultery ;  all  of  which  was  denied 
in  the  answer  of  appellee.  Appellant  subsequently  filed  her 
supplemental  bill,  charging  desertion  for  more  than  two  years 
before  that  time.  A  trial  was  had  by  the  court,  without  the 
intervention  of  a  jury,  when  the  bill  was  dismissed. 

A  careful  examination  of  the  evidence  shows  but  one  act  of 
violence,  that  could  be  regarded  as  cruelty,  is  claimed  to  have 
been  proved.  Complainant  swears  that  he,  on  one  occasion, 
choked  her,  and  threatened  to  do  so  again,  but  defendant  as 
positively  denies  the  charge.  She  testified  that  he  used  harsh 
and  angry  language  to  her,  and  even  used  profane  language  to 
her,  on  several  occasions. 

It  is  a  positive  requirement  of  the  statute,  that  there  shall 
be  extreme  and  repeated  cruelty,  to  authorize  the  courts  to 
dissolve  the  marriage  tie.  One  act  has  not,  in  this  State,  been 
held  to  answer  the  requirements  of  the  statute.  And  the  uni- 
form construction  given  to  the  act  by  this  court,  as  announced 
in  a  number  of  decided  cases,  is,  that  the  cruelty  must  consist 
in  physical  violence,  and  not  in  angry  or  abusive  epithets,  or 
even  profane  language.  The  courts  must  enforce,  and  not 
enact,  law ;  and  we  feel  compelled  to  enforce  the  statute  as  it 
has  been  enacted  and  heretofore  expounded  by  the  court. 

We  are  well  aware  that  some  other  courts  have  held  that 
cruelty  may  consist  in  mere  angry  or  abusive  words,  menaces 
or  indignities.  But  such  is  not  the  construction  which  has 
been  placed  upon  our  statute ;  and  the  construction  it  has 
received  was  announced  many  years  since,  and  the  general 
assembly,  with  whom  the  power  is  lodged,  have  not  interposed 
to  change  the  rule.     The  question  of  what  shall  constitute 
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grounds  for  granting  a  divorce,  or  whether  the  marriage  con- 
tract shall  be  dissolved  under  any  circumstances,  or  for  any 
cause,  is  one  of  public  policy,  and  belongs  to  the  legislative, 
and  not  to  the  judicial,  department  of  our  government.  Nor 
do  we  conceive  that  we  are  required,  or  even  justified,  in 
changing  the  interpretation  of  a  statute  of  our  State,  because 
the  courts  of  some  other  jurisdiction  may  give  their  statutes  a 
different  construction. 

Nor  can  the  statutory  requirement  as  to  desertion  be  abro- 
gated or  abridged.  It  has  declared,  in  unmistakable  terms, 
that  desertion,  to  be  a  cause  of  divorce,  shall  be  willful,  and 
for  two  years.  We  can  not  say  that  one  year,  eleven  months 
and  a  few  days,  or  any  other  time,  shall  be  substituted  for  the 
statutory  period.  Nor  is  the  case  altered,  when  the  bill  is 
prematurely  filed,  by  filing  a  supplemental  bill,  alleging  two 
years'  desertion,  when  the  two  years  includes  any  portion  of 
the  time  which  has  elapsed  after  filing  the  original  bill.  A 
hearing  can  only  be  had  on  the  grounds  which  exist  when  the 
suit  is  commenced.  Subsequent  grounds  can  not  be  incorpo- 
rated into  the  case  after  the  proceeding  has  been  commenced. 

If  the  evidence  is  reliable,  appellee  must  have  gone  to  a 
house  of  ill-fame  with  another  person,  but  even  that  person 
only  swears  to  his  remaining  a  few  minutes,  and  testifies  to  no 
improper  conduct  on  his  part.  Appellee  states  that  he  went 
with  the  person  to  the  house,  but  only  remained  a  few  min- 
utes, and  then  left,  but  denies  that  he  did  anything  while 
there.  He  says  that  they  first  went  to  another  house,  but  did 
not  go  in,  and  he  accompanied  his  friend,  who  requested  him 
to  go  with  him  to  sell  some  wood.  He  denies  the  charge 
unequivocally,  and  the  charge  is  not  made  out  by  other  evi- 
dence with  any  degree  of  certainty,  even  if  appellee's  evidence 
should  be  excluded.  We  are  unable  to  say  that  the  court 
below  found  against  the  weight  of  evidence  on  that  charge. 

Appellee  admits  that  he  stayed  over  night  at  the  house  of 
Mrs.  Crosby,  but  denies  that  he  had  any  improper  intercourse 
with  her.     Another  witness  says  he  stayed  with  him,  and  they 


1870.]  III.  Cent.  R.  R.  Co.  v.  Sutton.  397 

Syllabus. 

slept  in  the  same  bed,  and  he  saw  nothing  that  was  improper ; 
that  Mrs.  Crosby  and  her  sister  slept  in  one  bed,  and  appellee, 
her  brother  and  Sawyer  slept  in  another.  The  occasion  of  his 
staying  was  the  inclemency  of  the  weather.  The  witness  says 
it  was  raining  hard,  and  appellee  stayed  at  the  request  of  Mrs. 
Crosby's  brother.  Appellee  testified  that  he  saw  her  another 
time,  to  get  her  to  do  some  sewing  for  him.  He  positively 
denies  the  use  of  violence  to  his  wife,  or  the  use  of  abusive  or 
profane  language,  or  of  threats.  In  the  state  of  the  evidence 
in  the  record,  we  are  not  prepared  to  hold  that  the  court  below 
erred  in  dismissing  the  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Illinois  Central  Railroad  Company 

V. 

Joseph  J.  Sutton. 


1.  Passengers  on  freight  trains.  In  a  suit  against  a  railroad  company 
for  damages  resulting  to  the  plaintiff  by  reason  of  his  being  put  off  a  freight 
train  on  which  he  had  taken  passage  without  first  procuring  a  ticket,  it  was 
objected  that  the  plaintiff  had  not  proven  such  train  was  employed  in  car- 
rying passengers :  Held,  it  was  sufficient  that  the  evidence  showed  defend- 
ants, at  the  time  of  the  occurrence,  were  accustomed  to  carry  passengers  on 
freight  trains;  that  notices  were  posted  up  around  the  window  of  the  ticket 
office,  that  passengers  on  freight  trains  must  first  obtain  tickets,  and  that 
there  were  persons  on  the  train  who  had  procured  tickets. 

2.  Allegations  and  proofs — as  to  place  from  wliicli  a  passenger  teas  to 
be  carried.  An  averment  in  the  declaration  that  the  defendants,  for  a  con- 
sideration, undertook  and  promised  to  convey  the  plaintiff,  as  a  passenger 
upon  their  cars,  from  "West  Urbana  to  Tolono,"  is  supported  by  proof 
showing  the  undertaking  was  to  carry  the  plaintiff  from  "  Champaign  City 
to  Tolono,"  it  also  appearing,  from  the  evidence,  that  West  Urbana  and 
Champaign  City  are  one  and  the  same  place. 

3.  Measure  op  damages — in  action  against  a  railroad  company  for  per- 
sonal injuries.    In  an  action  for  personal  injury,  unless  the  injury  complained 
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of  was  willful,  mental  suffering  of  the  plaintiff,  such  as  is  produced  by  an 
injury  to  one's  reputation  by  circumstances  of  indignity  and  contumely 
under  which  the  injury  was  done,  and  the  consequent  public  disgrace  to 
the  plaintiff,  can  form  no  part  of  the  inquiry  by  a  jury,  in  estimating  the 
damages.  In  such  case  the  only  inquiry  for  the  jury  is,  the  bodily  injury 
to  the  plaintiff,  with  such  consequential  damages  as  were  the  necessary 
result  of  the  injury. 

4.  Passengers  on  railroads — of  the  place  of  putting  them  off  for  want  of 
tickets.  Railroad  companies  are  liable  for  injuries  caused  to  a  person  by 
reason  of  the  company  or  their  servants  putting  him  off,  or  compelling  him 
to  leave  their  train  at  any  other  than  a  regular  station. 

Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  D.  Somers,  for  the  appellants. 

Mr.  E.  L.  Sweet,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  tried  in  the  Ford  Circuit 
Court,  on  a  change  of  venue,  brought  by  Joseph  J.  Sutton 
against  the  Illinois  Central  Railroad  Company,  for  damages 
resulting  to  the  plaintiff  by  reason  of  his  being  put  off  a  freight 
train  on  which  he  had  taken  passage  without  first  procuring 
a  ticket. 

The  jury  found  in  favor  of  the  plaintiff,  and  assessed  his 
damages  at  eleven  hundred  and  fifty  dollars,  on  which  the  court 
rendered  judgment. 

To  reverse  this  judgment,  the  defendants  appeal  to  this 
court. 

Appellants  make  the  point  that  it  was  not  proven  the  train 
on  which  the  plaintiff  embarked,  was  employed  in  carrying 
passengers.  It  may  be  true  no  proof  was  offered  that  this 
particular  freight  train  was  so  employed,  but  it  is  proved  by 
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the  appellants'  witness,  Oliver,  that  notices  were  posted  up 
around  the  window  of  the  ticket  office  that  passengers  on 
freight  trains  must  first  obtain  a  ticket,  and  it  was  proved  by 
Mr.  Ayers  that  appellants  were,  at  the  time  of  this  occurrence, 
accustomed  to  carry  passengers  on  freight  trains.  This  train  is 
not  shown  to  have  been  an  exception,  besides,  it  is  proved  there 
were  several  passengers  upon  this  train  who  had  procured  tick- 
ets. This  is  sufficient  to  show  that  this  train  was,  pro  hac  vice, 
a  train  for  the  conveyance  of  passengers. 

They  make  the  further  point,  that  the  averment  in  the  dec- 
laration of  the  defendants  undertaking  to  convey  the  plaintiff 
from  West  Urbana  to  Tolono,  is  not  sustained  by  proof  of  an 
undertaking  to  convey  from  Champaign  City  to  Tolono. 

It  would  appear,  from  the  testimony,  that  West  Urbana  and 
Champaign  City  are  one  and  the  same  place,  consequently  there 
was  no  variance. 

The  principal  objection  of  appellants  is  made  upon  the 
instructions  given  for  the  plaintiff;  the  first,  especially. 

There  is  one  objection  to  that  instruction,  in  that  part  of  it 
which  directs  the  jury  to  consider,  in  estimating  the  damages, 
any  mental  suffering  the  plaintiff  may  have  undergone,  conse- 
quent upon  the  injury.  The  law  is  well  settled,  where  the 
injury  is  not  willful,  mental  suffering  forms  no  part  of  the 
inquiry  by  a  jury.     2  Greenlf.  Ev.  sec.  267. 

The  plaintiff  had  entered  the  caboose  car  of  a  freight  train 
without  a  ticket,  and  though  he  offered  to  pay  his  passage,  he 
was  told  by  the  conductor  the  rules  of  the  company  forbid  him 
taking  fare,  and  as  he  had  no  ticket  he  must  leave  the  car, 
which  the  plaintiff  did,  and  this  not  at  a  regular  station  of  the 
company.  Here  is  an  absence  of  anything  like  willfulness  or 
malice  on  the  part  of  the  conductor,  and  being  so,  mental  suf- 
fering, by  which  we  understand  such  as  is  produced  by  an 
injury  to  one's  reputation,  by  circumstances  of  indignity  and 
contumely,  under  which  the  injury  was  done,  and  the  conse- 
quent public  disgrace  to  the  plaintiff.  This  case  is  robb'd  of 
everything  of  this  nature,  and  the  only  inquiry  for  the  jury  was, 


400  III.  Cent.  R.  R.  Co.  v.  Sutton.  [Jan.  T., 

Opinion  of  the  Court. 

the  bodily  injury,  and  such  consequential  damages  as  were  the 
necessary  result  of  the  injury.  It  appears  there  had  been  a 
previous  trial  of  this  cause,  in  which  the  plaintiff  recovered 
four  hundred  and  fifty  dollars  damages.  How  much  this 
instruction  may  have  contributed  to  swell  the  verdict,  under 
the  same  facts,  to  more  than  eleven  hundred  dollars,  if  it  con- 
tributed in  any  degree  to  that  result,  can  not  be  known,  but  in 
looking  into  the  evidence,  it  is  very  apparent  the  plaintiff  was 
a  great  sufferer  by  the  act  of  appellants,  in  his  body  and  busi- 
ness, and  the  amount  found  by  the  jury  is  no  more  than  just 
compensation  therefor,  if  they  really  reach  the  measure  to  which 
he  was  entitled.  The  conductor,  when  the  money  was  offered 
for  the  fare,  was  informed  by  the  plaintiff  he  was  sick  and 
unable  to  walk  back  one  mile  and  a  half  to  the  station,  through 
the  mud,  and  if  the  doctor  is  to  be  believed,  the  consequences 
of  this  effort  were  of  the  most  serious  character,  he,  at  the  time, 
having  a  distressing  disease. 

The  disease  was  aggravated,  confining  him  to  his  bed,  com- 
pelling him,  when  partially  restored,  to  leave  his  business  and 
resort  to  a  water  cure  establishment — disabling  him  from  giv- 
ing that  attention  to  his  affairs  their  importance  required,  and 
resulting  in  great  pecuniary  losses  to  him. 

This  being  so,  we  would  not,  for  the  error  pointed  out  in 
this  instruction,  reverse  the  judgment,  for  the  evidence  shows 
a  clear  violation  of  the  law  in  causing  the  plaintiff  to  leave  the 
train  not  at  a  regular  station,  and  under  circumstances  of  con- 
siderable aggravation. 

The  objections  to  the  third  and  fourth  instructions  are  not 
tenable,  as  the  evidence  that  appellants'  freight  trains  carried 
passengers,  included  the  particular  train  in  question. 

Cases  of  this  nature  have  been  frequently  before  us,  and  it 
seems  strange,  when  the  law  is  so  plain,  that  a  passenger  shall 
not  be  put  off  a  train  except  at  a  regular  station,  it  should  be 
so  often  violated,  and  when  there  appears  no  necessity  for  such 
violation.  In  this  case,  the  train  had  not  advanced  more 
than  a  mile  and  a  half  from  the  station.     How  much  more  in 
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consonance  with  the  dictates  of  humanity  would  it  have  been 
for  this  conductor  to  back  the  train  a  few  hundred  rods,  so  that 
a  sick  man  should  be  subjected  to  as  slight  inconvenience  as  pos- 
sible. But  even  this  would  never  be  necessary,  if  the  order 
was  given  conductors  of  freight  trains,  before  leaving  a  sta- 
tion, to  visit  the  caboose  car  and  demand  a  sight  of  the  tickets, 
and  if  any  passenger  is  there  without  a  ticket,  peremptorily 
decline  to  take  him,  and  if  he  persists  in  remaining,  then 
forcibly,  if  necessary,  expel  him  from  the  car.  Either  this  rule 
must  be  adopted,  or  the  conductors  of  such  trains  must  be 
authorized  to  receive  fares,  or,  and  to  that  the  public  will  not 
submit,  decline  to  receive  passengers  on  freight  trains.  If  they 
will  leave  a  station  without  first  seeing  that  the  passengers  are 
provided  with  tickets,  and  then,  in  violation  of  law,  require 
them  to  leave  the  car,  not  at  a  regular  station,  it  must  be 
expected  juries  will  not  be  slow  to  visit  them  with  the  most 
exemplary  damages,  by  way  of  punishment  for  such  conduct. 
Courts  will  interpose  in  vain  in  setting  their  findings  aside  as 
excessive,  for  a  second  verdict,  as  in  this  case,  will  usually  be 
greater  than  the  first. 

Upon  a  review  of  the  whole  case,  we  do  not  perceive  any 
grounds  on  which  to  reverse  this  judgment,  and  must  affirm  it. 

Judgment  affirmed. 


Teustees  of  the  Methodist  Episcopal  Chuech  of 

Illiopolis 

v. 

William  F.  Gaevey. 


1.    Subscription — when  binding.    "Where  a  party  subscribed  towards  the 
payment  of  a  debt  due  for  the  building  of  a  church  edifice,  and  the  trustees 
of  the  church,  afterward,  in  their  corporate  capacity,  but  on  the  faith  of  the 
26— 53ed  III. 
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subscription  list,  borrowed  money  to  pay  the  church  debt,  it  was  held,  tha* 
the  payment  of  such  subscription  could  be  enforced,  as  coming  within  the 
rule  that  where  a  person  subscribes  to  a  public  enterprise,  and  work  is  done, 
money  expended  or  liability  incurred,  on  the  faith  of  such  subscription,  it 
becomes  binding. 

2.  And  the  fact  that  the  trustees  used  the  money,  so  borrowed,  to  dis- 
charge a  pre-existent  debt  does  not  change  the  fact  that  they  incurred  a  new 
and  different  liability. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county  ; 
the  Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  trustees  of 
the  Methodist  Episcopal  Church  of  Illiopolis,  against  William 
F.  Garvey,  to  recover  upon  a  subscription.  Upon  trial  in  the 
court  below,  judgment  was  rendered  for  the  defendant,  and  to 
reverse  this  judgment  the  plaintiffs  bring  the  record  to  this 
court. 

Mr.  B.  Stuve,  for  the  plaintiffs  in  error. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  to  recover  the  sum  of  twenty- 
five  dollars,  which  the  defendant  had  subscribed  towards  the 
payment  of  a  debt  due  for  the  building  of  a  church  edifice, 
in  the  town  of  Illiopolis.  The  evidence  shows  that  the  trus- 
tees of  the  church  had,  in  their  corporate  capacity,  but  on  the 
faith  of  the  subscription  list,  borrowed  money,  with  which  to 
pay  the  church  debt. 

It  is  admitted  by  counsel  for  the  defendant,  that  where  a 
person  subscribes  to  a  public  enterprise,  and  work  is  done, 
money  expended,  or  liability  incurred,  on  the  faith  of  such 
subscription,  it  becomes  bkiding.  Such  has  been  the  deci- 
sion of  this  court  in  various  cases,  which  are  cited  in  Mc- 
Clure   v.  Wilson,  43  111.  356.      But   it  is  claimed   that   the 
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present  case  does  not  fall  within  this  rule,  as  the  church  had 
been  built  prior  to  the  subscription,  and  the  trustees,  although 
they  borrowed  money  in  their  corporate  capacity,  on  the  faith 
of  the  subscription,  did  not  thereby  increase  their  liability,  but 
merely  changed  their  creditors. 

As  a  matter  of  public  policy,  courts  have  been  desirous  of 
sustaining  the  legal  obligation  of  subscriptions  of  this  charac- 
ter, and  in  some  cases,  as  in  George  v.  Harris,  4  ~N.  H.  535,  have 
found  a  sufficient  consideration  in  the  mutuality  of  the  prom- 
ises, where  no  fraud  or  deception  has  been  practiced.  But, 
while  we  might  be  unwilling  to  go  to  that  extent,  and  might 
hold  that  a  subscription  could  be  withdrawn  before  money  has 
been  expended,  or  liability  incurred,  or  work  performed  on  the 
strength  of  the  subscriptions,  and  in  furtherance  of  the  enter- 
prise, yet,  we  are  of  opinion  the  present  case  fairly  falls  within 
the  rule  established  in  this  court  and  admitted  by  counsel. 
Although  the  church  trustees  haVe  not  increased  their  liability, 
they  have,  on  the  faith  of  this  subscription,  incurred  a  new 
liability  to  new  parties.  They  have  borrowed  money,  relying 
upon  this  subscription  as  a  means  of  payment,  and  the  fact  that 
they  have  used  the  money  to  discharge  a  pre-existent  debt,  does 
not  change  the  fact  that  they  have  incurred  a  new  and  different 
liability.  The  lender  of  the  money  may  have  relied  for  his 
payment,  not  merely  on  the  credit  of  the  trustees  in  their  cor- 
porate capacity,  but  on  the  subscription  list  in  their  hands. 
The  record  shows  a  sufficient  consideration,  and  the  judgment 
should  have  been  for  the  plaintiffs. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Jonathan  Putnam  et  al. 

v. 

James  Muephy  et  al. 


1.  New  trial  at  law — when  granted  in  chancery.  Upon  a  bill  in 
chancery  being  filed,  to  enjoin  the  collection  of  a  judgment  obtained  by 
default  at  the  preceding  term  of  the  court,  after  an  agreement  to  continue 
the  cause  had  been  entered  into  by  the  respective  attorneys  of  the  parties 
to  the  suit,  and  the  plaintiffs'  attorney,  in  violation  of  the  agreement,  took 
a  judgment  by  default,  of  which  the  defendant  had  no  notice  until  too  late 
to  enter  a  motion  to  set  aside  the  default  at  that  term  of  the  court,  and  it 
appearing  that  manifest  injury  had  thereby  resulted  to  the  defendant,  a  new 
trial  was  ordered. 

2.  A  party,  against  whom  a  default  has  been  taken,  in  fraudulent  viola- 
tion, on  the  part  of  the  plaintiff,  of  an  agreement  between  the  parties  to 
continue  the  cause,  will  not  be  held  to  as  high  a  degree  of  diligence  as  if 
the  plaintiff  had  been  free  from  fault. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Benjamin  S.  Edwaeds,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hay,  Geeene  &  Littlee,  for  the  appellants. 

Messrs.  Beadley  &  Olden,  for  the  appellees. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  appellants,  in  the  Sangamon  circuit 
court,  against  appellees,  to  enjoin  the  collection  of  a  judgment 
previously  recovered  in  that  court.  It  appears  that  the  origi- 
nal suit  was  an  action  of  trespass  for  taking  a  quantity  of 
corn  from  plaintiffs,  and  converting  it  to  the  use  of  defend- 
ants. It  appears,  from  the  evidence,  that  an  agreement  was 
entered  into  by  the  respective  attorneys  of  the  parties  to  this 
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trespass  suit,  with  others,  at  the  August  term,  1867,  that  it  and 
the  other  cases  should  stand  continued  until  the  next  term ; 
that  appellees'  attorney,  in  violation  of  the  agreement,  and 
without  any  notice  to  the  other  parties,  took  a  judgment  by 
default,  and  the  damages  were  assessed  at  $496.17,  for  which 
amount  a  judgment  was  rendered. 

The  only  question  presented  is,  whether  the  facts  established 
in  this  record  required  the  court  below  to  decree  a  new  trial. 
The  evidence  leaves  no  doubt  on  our  minds,  that  the  agree- 
ment to  continue  the  case  was  entered  into  by  the  attorneys  of 
the  parties ;  and  there  is  no  doubt  that  appellants  and  their 
attorney  relied  upon  the  arrangement,  and  were  overreached  by 
the  bad  faith  and  fraud  practiced  upon  them  by  appellees'  attor- 
ney. Equity  abhors  such  acts,  and  will  never  permit  such  con- 
duct to  prejudice  the  party  against  whom  such  a  fraud  has  been 
perpetrated.  Such  gross  abuse  of  the  professional  duty  of  an 
attorney  is  wholly  indefensible,  and  should  forfeit  his  right  to 
exercise  the  privileges  and  duties  of  the  responsible  and  honor- 
able position  to  which  he  has  been  admitted  as  an  officer  of  the 
court,  and  it  is  a  source  of  regret  that  a  court  of  equity  should 
ever  be  called  upon  to  relieve  against  the  consequences  of  such 
unprofessional  conduct. 

We  have  seen  that  the  agreement  to  continue  was  fairly 
entered  into,  relied  upon  by  appellants,  and  fraudulently  vio- 
lated by  appellees'  attorney.  It,  then,  but  remains  to  deter- 
mine whether  appellants  were  injured  by  the  violation  of  the 
agreement.  A  careful  examination  of  the  evidence  inclines  us 
to  the  opinion,  that  had  this  evidence  been  submitted  to  a  jury, 
they  would  have  found  for  appellants.  It  is  true,  the  evidence 
is  not  altogether  harmonious,  but  seems  to  preponderate  in 
appellants'  favor.  We  feel  so  strongly  impressed  with  this 
fact,  that  we  think  there  should  have  been  decreed  a  new  trial. 

Nor  do  we  perceive  that  appellants  have  done  anything  to 
waive  their  right  to  a  decree.  Appellees  acted  through  their 
attorney,  in  the  absence  of  appellants,  and  without  any  notice 
to  them,  when  they  had  induced  appellants  to  return  home, 
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supposing  that  they  could  rely  upon  the  agreement  entered  into 
by  the  attorneys.  At  the  first  term  of  the  court  after  the 
default  was  taken,  this  bill  was  filed,  and  has  been  prosecuted 
without  delay.  Had  notice  been  given  that  the  default  would 
be  taken,  notwithstanding  the  agreement,  then  it  would  have 
been  the  duty  of  appellants  to  move  the  court,  at  the  same 
term,  to  set  it  aside,  that  a  trial  might  be  had.  But  no  such 
notice  was  had.  They  say  they  attended  court  the  last  week 
of  the  term,  with  their  witnesses,  for  trial,  but  went  home  after 
the  agreement  was  made,  and  on  Saturday  or  Monday  follow- 
ing, saw  from  a  daily  Springfield  paper,  that  the  default  had 
been  taken.  If  this  is  true,  they  could  not  be  held  guilty  of 
negligence  in  failing  to  have  the  default  set  aside  at  that  term. 
If  it  was  on  Saturday,  it  was  the  last  day  of  the  term,  and  they 
residing  in  the  country,  it  does  not  appear  they  could  have 
made  the  motion  on  that  day,  and  if  on  Monday,  it  was  too 
late  for  that  term. 

Even  if  there  was  not  the  highest  degree  of  diligence  which 
might  have  been  exercised,  still  they  were  misled  by  appellees, 
and  they  should  not  complain,  or  be  permitted  to  take  advan- 
tage of  their  own  wrong.  Having,  through  their  attorney, 
perpetrated  a  fraud,  and  thus  gained  an  advantage,  appellants 
will  not  be  held  to  as  high  a  degree  of  diligence  as  if  appellees 
were  free  from  fault.  From  the  facts  in  the  case,  we  are  clearly 
of  the  opinion  that  the  court  below  should  have  decreed  a  new 
trial,  and  for  that  error  the  decree  must  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 
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City  of  Decatur 

V. 

Ada  Fisher. 


1.  Highways — duty  and  liability  of  cities  for  safe  condition  of  their  streets. 
The  authorities  of  a  city  under  whose  control  are  its  streets  and  sidewalks, 
are  liable  in  damages  for  injuries  occasioned  by  reason  of  the  streets  and 
sidewalks  being  out  of  repair. 

2.  Measure  of  damages— -for  negligence  on  the  part  of  municipal  corpora- 
tions. But  it  has  never  been  the  doctrine  of  this  court,  or  of  any  other,  that 
a  municipal  corporation  shall  be  held  liable  for  more  than  compensatory 
damages,  unless  there  shall  be  proof  the  injury  complained  of  was  willful, 
which  is  scarcely  possible  in  the  case  of  a  corporation  of  that  description. 

3.  Willful  negligence — of  evidence  thereof.  The  mere  non-feasance 
of  city  authorities  in  respect  to  repairing  a  defective  sidewalk,  they  having 
no  knowledge  thereof,  cannot  be  charged  as  willful  negligence. 

4.  Excessive  damages.  In  an  action  against  a  city  to  recover  for  inju- 
ries received  by  the  plaintiff,  by  reason  of  a  defective  sidewalk,  it  appeared 
the  plaintiff  was  a  girl,  about  twenty  years  of  age,  who  was  employed  as 
hired  help,  and,  as  such,  probably  received  one  hundred  dollars  per  annum. 
Her  injuries  were  not  of  such  character  as  to  prevent  her  still  earning  her 
living  by  labor  she  was  qualified  to  do.  A  verdict  of  $3000  was  set  aside 
as  excessive. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
Arthur  J.  Gallagher,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  Crea  and  Messrs.  Nelson  &  Koby,  for  the  appel- 
lant. 

Mr.  A.  B.  Bunn,  Mr.  J.  M.  Irwin  and  Mr.  F.  S.  Murphy, 
for  the  appellee. 

Mr.CHiEF  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Macon  circuit 
court,  by  Ada  Fisher  against  the  city  of  Decatur,  to  recover 


408  City  of  Decatur  v.  Fisher.  [Jan.  T., 

Opinion  of  the  Court. 

damages  for  an  injury  received  by  reason  of  a  defective  side- 
walk therein. 

A  verdict  was  found  for  the  plaintiff,  and  her  damages 
assessed  at  three  thousand  dollars,  on  which  judgment  was 
rendered. 

To  reverse  this  judgment  the  city  has  appealed  to  this  court, 
and  makes  the  points  that  the  motion  for  a  new  trial  should 
have  been  allowed,  because  the  verdict  was  contrary  to  the 
evidence,  and  because  the  damages  were  excessive.  The  authori- 
ties of  a  city,  under  whose  control  are  its  streets  and  sidewalks, 
have  been  held  liable  in  damages  for  injuries  received  by  reason 
of  their  being  out  of  repair.  This  doctrine  has  been  announced 
by  this  court,  as  the  following  cases  show :  Browning  v.  The 
City  of  Springfield,  17  111.  148  ;  City  of  Joliet  v.  Verley,  35  lb. 
58  ;  City  of  Bloomington  v.  Bay,  42  ib.  503  ;  City  of  Chicago  v. 
Gallagher,  Admx.  44  ib.  295. 

But  it  has  never  been  the  doctrine  of  this  court,  or  of  any  other, 
that  a  municipal  corporation  shall  be  held  liable  for  more  than 
compensatory  damages,  unless  there  shall  be  proof  the  injury 
complained  of  was  willful,  which  is  scarcely  possible  in  the  case 
of  a  corporation  of  that  description,  as  this  court  said  in  City 
of  Chicago  v.  Martin  and  wife,  49  111.  241. 

The  negligence  of  the  city  authorities  in  this  case  was  not  so 
gross  as  to  amount  to  willful  injury — far  from  it.  There  is  no 
proof  they  had  any  knowledge  of  the  unsafe  condition  of  this 
sidewalk,  at  the  place  where  the  injury  occurred,  and  though  it 
may  be  said  it  was  their  duty  to  know  its  condition,  and  to  see 
that  it  was  safe  for  pedestrians,  yet,  their  non-attention  to  it 
cannot  be  charged  as  willful  negligence  on  their  part.  That  the 
place  in  question  was  not  in  a  very  dangerous  condition,  at  the 
time  of  the  injury,  seems  apparent  from  the  fact  that,  at  the 
very  moment  of  its  occurrence,  the  father  and  brother  of  the 
plaintiff,  walking  side  by  side,  neither  of  them  taking  any 
special  care  of  their  footsteps,  walked  over  it  in  safety ;  and  it 
is  quite  probable,  had  the  plaintiff  looked  where  she  was  going, 
instead  of  directing  her  attention  to  a  carpenter  at  work  upon 
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the  building  which  this  sidewalk  fronted,  she  might  have 
escaped  injury.  She  might  have  seen,  if  she  had  noticed,  that 
the  south  end  of  the  plank,  on  which  she  was  about  to  place 
her  foot,  had  no  support,  that  it  had  slipped  from  its  bearing, 
and  by  stepping  on  it,  a  fall  might  be  the  consequence. 

But,  passing  this  by,  as  the  jury  have  found  she  was  using 
due  care,  we  will  consider  the  question  of  damages.  The 
injury  not  being  willful,  vindictive  or  punitive  damages  are 
not  allowable. 

In  estimating  damages  for  a  mere  non-feasance,  the  measure 
should  be  compensatory  only,  and  to  approximate  that,  the 
character  of  the  injury,  together  with  the  pain  and  suffering  of 
the  party,  the  expenses  incurred  in  efforts  to  a  cure,  loss  of 
time  and  elements  of  a  kindred  nature,  are  to  be  considered. 
The  pain  in  this  case  was  not  shown  to  be  very  severe,  for,  on 
the  day  of  the  injury,  she  rode  nine  miles  in  a  spring  wagon, 
without  any  support  to  her  back,  and  the  next  day  rode  two 
miles  on  horseback.  It  is  true,  she  complained  on  this  occa- 
sion, and  she  was  doubtless  a  sufferer  from  the  injury. 

It  was  attempted  to  be  shown  that  prolapsus  uteri  was  caused 
by  the  fall,  and  this  was  the  deliberate  opinion  of  her  physician, 
a  man  of  but  a  few  years'  practice,  while  older  and  more  expe- 
rienced physicians  hesitate  to  say  that,  in  a  virgin,  as  the  plain- 
tiff is  presumed  to  have  been,  such  a  fall  as  she  received  would 
be  likely  to  produce  such  a  result. 

It  is  in  the  bounds  of  possibility,  perhaps,  that  such  was  the 
result,  but  it  is  not  very  satisfactorily  established.  Her  mother 
stated,  on  her  examination  as  a  witness,  that  she  had  been 
afflicted  in  the  same  way,  but  at  what  period  of  her  life  she 
did  not  say.  Might  it  not,  then,  be  attributable  to  predisposi- 
tion, as  well  as  to  this  fall?  We  do  not  think  the  evidence 
established  this  as  the  consequence  of  the  fall.  But,  if  prolap- 
sus was  conclusively  established,  it  was  not  shown  it  was 
incurable ;  on  the  contrary,  the  inference  from  the  testimony 
of  her  mother  is  irresistible,  that  it  is  curable,  for  she  says  she 
had  been  afflicted  herself  in  that  way,  and  no  medical  man 
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testified  it  was  incurable,  but  that  it  was  curable.  It  may 
occasion  annoyance  for  some  time,  and  prevent  her  enjoying 
rides  on  horseback,  or  engaging  in  hard  work,  requiring  an 
upright  position. 

It  appears  she  was  employed  as  hired  help,  and  in  that  way, 
we  presume,  she  obtained  her  living,  and  that  is  not  to  her 
discredit.  As  such,  she  probably  received  six  or  eight  dollars 
per  month,  or  one  hundred  dollars  per  annum.  The  jury  gave 
her  a  sum  of  money,  which,  put  at  interest,  would  produce 
three  hundred  dollars  a  year,  without  hazard  or  trouble  on  her 
j)art,  she,  at  the  same  time,  not  disabled  from  earning,  by  such 
labor  as  she  was  competent  to  perform,  a  respectable  living. 

Such  a  verdict  bears  upon  its  face  evidence  of  partiality  and 
prejudice,  and  ought  not  to  stand.  Juries  seem  to  entertain 
the  idea  that,  when  a  corporation  is  defending,  the  amount  of 
damages  they  shall  pay,  even  in  cases  not  very  strongly  made 
out  against  them,  for  a  mere  non-feasance,  shall  be,  not  in  pro- 
portion to  the  injury  actually  done,  and  not  as  compensation, 
but  according  to  the  ability  of  the  defendants  to  pay.  And 
this  seems  to  govern  juries  in  cases  where  private  persons  are 
litigating.  When  this  appears,  such  verdicts  are  not  allowed 
by  this  court,  to  stand.      Walker  v.  Martin,  52  111.  347. 

Three  thousand  dollars  damages,  in  such  a  case  as  this,  we 
do  not  hesitate  to  say,  is  far  beyond  its  merits,  and  is  so  exces- 
sive as  to  require  us  to  send  the  cause  to  the  consideration  of 
another  jury.  For  that  purpose,  the  judgment  is  reversed,  and 
the  cause  remanded,  that  a  new  trial  may  be  had. 

Judgment  reversed. 
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The  Town  of  Chatham 
v. 

Noah  Mason. 


1.  Jurisdiction — suit  by  a  Town  for  a  penalty — before  what  justices  to  be 
brought.  Under  the  sixth  section  of  article  twelve  of  the  Township  organi- 
zation law,  a  suit  by  a  town  to  recover  a  penalty  for  obstructing,  or  continu- 
ing an  obstruction  to  a  public  highway,  can  not  be  brought  before  a  justice 
of  the  peace  residing  in  the  town  for  the  benefit  of  which  the  suit  is  prose- 
cuted, but  may  be  brought  before  any  justice  residing  in#ny  other  town  in 
the  same  county,  if  a  justice  have  jurisdiction  of  the  subject  matter  of  the 
suit. 

2.  Nor  does  the  one  hundred  and  third  section  of  article  seventeen,  of 
the  same  law,  giving  to  justices  of  the  peace  jurisdiction  in  suits  to  recover 
penalties  and  forfeitures  provided  for  by  the  act,  where  the  same  do  not 
exceed  one  hundred  dollars,  affect  the  rule  that  where  a  town  sues,  a  justice 
residing  within  the  town  which  brings  the  suit  has  no  jurisdiction. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cullom,  Zane  &  Marcy,  and  Mr.  J.  E.  Rosette, 
for  the  plaintiff  in  error. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendant  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  to  recover  a  penalty  for  obstruct- 
ing, or  continuing  an  obstruction  of  a  public  highway.  The 
suit  was  brought  before  a  justice  of  the  peace  of  the  town  which 
sued  to  collect  the  penalty.  The  sixth  section  of  article  twelve 
of  the  township  organization  law,  Gross'  Comp.  750,  declares 
that  "  any  action  in  favor  of  a  town,  which,  if  brought  by  an 
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individual,  could  be  prosecuted  before  a  justice  of  the  peace, 
may  be  prosecuted  by  such  town  in  like  manner,  before  any 
such  justice;  but  no  action  to  recover  shall  be  brought  before 
any  of  the  justices  of  the  peace  residing  in  the  town  for  the 
benefit  of  which  the  same  is  prosecuted,  but  all  such  actions 
may  be  brought  before  any  one  of  the  justices  of  the  peace 
residing  in  any  other  town  of  the  same  county." 

This  provision  confers  jurisdiction  upon  justices  of  the  peace 
to  the  same  extent,  where  the  town  is  plaintiff,  as  they  had 
where  an  individual  sued  before  them.  It  however  prohibits 
such  suits  from  being  brought  before  a  justice  of  the  peace 
residing  within  the  town  bringing  the  suit.  The  language  is 
clear,  explicit  and  peremptory.  It  neither  requires  nor  admits 
of  construction.     Ita  lex  scripta  est. 

It  is,  however,  urged  that  section  103,  article  17,  of  the  same 
law,  Gross'  Comp.  777,  has  conferred  jurisdiction  on  justices  of 
the  peace.  It  declares  that  "  all  penalties  and  forfeitures  pro- 
vided in  and  by  this  act,  where  the  same  shall  not  exceed  one 
hundred  dollars,  may  be  sued  for  and  recovered  before  any 
justice  of  the  peace  of  the  proper  county,  upon  whom  jurisdic- 
tion in  such  cases  is  hereby  conferred,  and  all  proceedings  for 
the  recovery  of  any  such  penalty  or  forfeiture,  shall  be  in  the 
name  of  the  town  to  which  the  same  shall  be  forfeited,  unless 
otherwise  provided  by  this  act." 

Were  it  not  for  the  last  clause  of  this  section,  the  question 
would  be  one  of  considerable  difficulty.  The  two  sections  being 
found  in  the  same  law,  and  apparently  inharmonious,  it  would 
be  difficult  to  determine  whether  the  latter  was  designed  to 
repeal  the  former,  or  that  one  should  limit  or  modify  the  other. 
But  the  last  clause  relieves  us  of  the  difficulty.  The  one  hun- 
dred and  third  section  authorizes  any  justice  of  the  peace  of 
the  county  to  entertain  jurisdiction  for  the  recovery  of  penal- 
ties under  that  statute,  but  the  last  clause  modifies  and  limits 
the  operation  of  the  statute,  to  cases  not  otherwise  provided 
for  by  the  act ;  and  we  have  seen  that  the  sixth  section  of  the 
twelfth  article  has  declared,  that  the  town  shall  not  sue  for  a 
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recovery,  before  a  justice  of  the  peace  residing  within  its  limits, 
but  requires  suits  to  be  brought  before  some  other  justice  of 
the  peace  of  the  county.  This  section  has  then  clearly  provi- 
ded otherwise.  It  limits  the  operation  of  the  one  hundred 
and  third  section  to  any  justice  of  the  peace  of  the  proper 
county,  except  the  justices  residing  in  the  town  which  may 
sue. 

This  seems  to  be  the  only  fair  and  reasonable  construction 
which  can  be  given  to  these  two  sections.  We  can  not  sup- 
pose the  legislature  intended  by  one  provision  of  the  same  act, 
to  repeal  another,  but  we  must  presume  they  intended  that 
both  should  stand,  and,  by  this  construction,  both  may  have 
operation  and  proper  effect.  By  this  latter  section,  the  general 
assembly  no  doubt  intended  to  confer  jurisdiction  upon  justices 
of  the  peace,  in  all  cases  not  already  provided  for  in  the  law, 
and  hence,  excepted  such  cases  as  had  already  been  specifically 
provided  for  by  previous  provisions  of  the  act.  By  this  con- 
struction the  two  sections  can  be  harmonized,  but  it  is  only  by 
this  construction.  It  follows  that  the  justice  of  the  peace  had 
no  jurisdiction  of  the  plaintiff,  or  of  the  subject  matter  of  the 
suit,  as  he  was  prohibited  by  law  from  hearing  the  cause.  The 
judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


David  L.  White  et  al.  Executors, 
v. 
Lydia  A.  Dance. 


1.  Widow — renunciation  of  will  of  her  husband — election  under  the  tenth 
and  fifteenth  sections  of  dower  act.  Under  the  tenth  section  of  the  statute 
of  dower,  a  widow  may  renounce  the  benefit  of  a  devise  in  the  will  of  her 
husband,  "  and  take  her  dower  in  the  lands  and  her  share  in  the  personal 
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estate  of  her  husband,"  and  having  made  such  election,  she  may  then, 
under  the  fifteenth  section,  if  there  be  no  children  or  descendants  of  child- 
ren, "  if  she  elect,  have  in  lieu  of  her  dower  in  the  estate  of  which  her  hus- 
band died  seized,"  one-half  of  all  the  real  estate  in  fee,  after  the  payment 
of  debts  * 

2.  Same — election  under  the  fifteenth  section — what  is  embraced  in  the  word 
"  dower"  The  word  "  dower,"  as  used  in  the  fifteenth  section  of  the  dower 
act,  is  to  be  understood  in  its  proper  common  law  sense,  having  no  relation 
to  the  widow's  interest  in  the  personal  property.  That  section  was  designed 
to  give  to  the  widow  the  right  to  elect  between  two  different  estates  in 
the  realty,  without  disturbing  her  interest  in  the  personalty. 

3.  So  if  the  widow  elect,  under  the  fifteenth  section,  to  take  one-half  the 
realty  remaining  after  the  payment  of  debts,  "  in  lieu  of  her  dower,"  she 
will  still  be  entitled  to  "  her  share  in  the  personal  estate  of  her  husband."  f 


Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Packard  &  Dickinson,  for  the  appellants. 

Messrs.  Williams  &  Burr,  and  Mr.  W.  E.  Gapen,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Joseph  Dance  died  in  1867,  leaving  a  widow,  but  no  lineal 
descendants,  and  leaving  a  will,  by  which  he  disposed  of  all 
his  estate,  giving  to  his  wife  the  income  only  of  his  real  and 
personal  property  during  her  life.  The  widow  renounced  the  will 
under  the  tenth  and  eleventh  sections  of  the  statute  of  dower,  and 
afterwards,  under  the  fifteenth  section  of  the  same  statute,  she 

*    See,  also,  Sturgis  et  al.  v.  Ewing,  18  111.  176. 

t  When  tbe  widow  elects  to  take  one'-half  the  realty,  under  this  section,  it  is  in 
lieu  of  dower  in  all  the  lands  ;  nor  is  she  entitled  to  take  the  whole  of  the  person- 
alty, but  she  may  have  the  specific  articles  enumerated  in  the  statute.  Lessley  et 
al.  v.  Lessley,  44  111.  527,  and  see  Brown  et  al.  exrs.  v.  Pitney,  39  111.  468,  as  to  the 
sights  of  the  widow,  and  limitations  upon  her,  under  this  section. 
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elected  to  take  in  lieu  of  dower,  one-half  the  real  estate  remain- 
ing after  the  payment  of  debts.  The  circuit  court  decreed  to 
her  one-third  of  the  personal  estate,  and  from  this  order  the 
executors  have  appealed,  insisting  that  she  is  not  entitled  to 
any  portion  of  the  personalty  except  her  specific  allowance. 
They  claim  that  by  her  second  election,  to  take  one-half  the- 
remaining  realty  in  fee,  in  lieu  of  dower,  she  lost  her  right, 
not  merely  to  dower  in  the  lands,  but  also  to  her  share  of  the 
personal  estate,  which,  it  is  insisted,  is  comprehended  under  the 
term  dower,  as  used  in  said  fifteenth  section. 

We  are  of  opinion  the  statute  can  not  properly  receive  such 
a  construction.  The  language  of  the  tenth  section  is,  that  she 
may,  by  renouncing  the  will,  "  take  her  dower  in  the  lands, 
and  her  share  in  the  personal  estate  of  her  husband."  The 
language  of  the  fifteenth  section  is,  that  she  "  may,  if  she  elect, 
have  in  lieu  of  her  dower  in  the  estate  of  which  her  husband 
died  seized,  whether  the  same  shall  have  been  assigned  or  not, 
absolutely  and  in  her  own  right,  as  if  she  were  sole,  one-half 
of  all  real  estate  which  shall  remain  after  the  payment  of  all 
just  debts  and  claims  against  the  deceased  husband."  These 
two  sections  are  to  be  construed  together.  By  the  first,  she 
takes  her  dower  in  lands,  and  her  share  in  the  personal  estate. 
By  the  second,  she  takes  one-half  of  the  real  estate  in  lieu,  not 
of  her  dower  in  the  realty,  and  of  her  share  in  the  personalty, 
but  of  her  dower  alone.  The  word  dower,  here,  must  be  con- 
sidered as  having  been  used  in  the  same  sense  in  which  it  had 
just  been  used  in  the  tenth  section,  that  is,  in  its  proper  com- 
mon law  sense,  having  no  relation  to  the  widow's  interest  in 
the  personal  property,  which  is  designated  in  the  tenth  section 
as  a  distinct  interest,  and  by  appropriate  language.  Moreover, 
the  fifteenth  section  uses  the  language,  "  in  lieu  of  her  dower 
in  the  estate  of  which  her  husband  died  seized,"  which  is  lan- 
guage only  appropriate  to  realty,  both  in  the  terms  "  dower" 
and  "  seized."  The  section  was  clearly  designed  to  give  to  the 
widow  the  right  to  elect  between  two  different  estates  in  the 
realty,  without  disturbing  her  interest  in  the  personalty. 

Decree  affirmed. 
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Thomas  C.  Davis 

v. 

William  H.  Rider  et  ah 


1.  Promissory  note — construction,  as  to  payment  of  damages  after  matu- 
rity. A  promissory  note  was  made  payable  "  at  the  banking  house  of  Ches- 
nut,  Blackburn  &  Dubois,  with  twenty-four  per  cent  per  annum  after 
maturity,  as  compensation  and  damages  for  non-payment "  :  Held,  this  was 
a  promise  to  pay  twenty-four  per  cent  interest  per  annum,  upon  the  princi- 
pal sum  named  in  the  note,  after  its  maturity,  if  not  then  paid. 

2.  Usury — reserving  a  higher  rate  of  interest  than  ten  per  cent,  after  matu- 
rity. A  promissory  note  was  given,  for  $146.15,  payable  eighty  days  after 
date,  with  interest  at  twenty-four  per  cent  per  annum,  after  maturity,  as 
compensation  and  damages  for  non-payment :  Held,  that  rate  of  interest  w£S 
recoverable,  to  be  computed  from  and  after  the  maturity  of  the  note,  if  it 
was  not  then  paid.     Such  a  note  is  not  usurious. 

3.  The  fact  that  a  note  of  that  character  matures  in  eighty  days,  will  not, 
of  itself,  afford  evidence  that  it  was  designed  to  evade  the  usury  laws.  Had 
it  appeared,  however,  that  it  was  understood  by  the  parties  that  it  was  to 
run  for  a  longer  period,  then  it  might  be  inferred  that  such  was  the  inten- 
tion. Or  had  there  been  proof  that  it  was  so  drawn  for  the  purpose  of 
obtaining  usury,  that  defense  could  clearly  have  been  interposed. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  M.  Palmer,  Jr.  for  the  appellant. 

Mr.  John  N.  McMillan,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit.  The  first  count  was  on  a 
promissory  note,  dated  the  first  of  May,  1860,  due  eighty  days 
after  date,  and  for  the  sum  of  $146.15,  given  by  appellant  and 
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payable  to  appellees.  It  was  payable  "  at  the  banking  house 
of  Chesnut,  Blackburn  and  Dubois,  with  tw£nty-four  per  cent 
per  annum  after  maturing,  as  compensation  and  damage  for 
non-payment."  Appellant,  after  the  court  had  computed  inter- 
est upon  this  note  from  maturity  till  the  rendition  of  the  judg- 
ment, at  the  rate  of  twenty-four  per  cent  per  annum,  moved 
the  court  to  set  aside  the  assessment,  and  allow  but  six  per 
cent  interest.  But  the  court  overruled  the  motion,  to  which 
appellant  excepted,  and  judgment  having  been  rendered  on  the 
assessment,  this  appeal  is  prosecuted. 

It  is  contended  that  the  language  employed  in  this  note 
specifies  no  rate  of  interest,  but  leaves  the  law  to  fix  the  rate, 
as  in  other  cases  where  no  agreement  has  been  made.  It  is 
true,  the  word  "interest"  is  not  employed,  and  the  question  is 
therefore  presented  whether  the  language  employed  has  any 
meaning,  and  if  so,  what  ?  In  the  interpretation  of  all  instru- 
ments, it  is  a  canon  of  construction  that  all  the  language 
employed  by  the  parties  must  have  effect,  if  that  can  be  given. 
To  do  so,  all  of  the  provisions  must  be  considered,  and  the 
purpose  of  the  parties  may  be  considered,  if  it  appears  from 
other  parts  of  the  instrument,  to  aid  in  giving  the  language 
such  a  meaning  as  was  intended  by  the  parties.  If,  however, 
no  meaning  appears,  either  from  the  language  itself  or  from  the 
context,  then  it  must  be  rejected,  as  surplusage. 

The  literal  meaning  of  the  language  employed  in  this  note 
is,  that  the  maker  will  pay  twenty-four,  by  or  on  the  hundred, 
annually.  The  only  question  is,  twenty-four  what  ?  Is  it  dol- 
lars, or  is  it  cents  ?  Had  the  word  "  interest "  been  employed 
in  connection  with  the  words  "  per  cent,"  it  is  conceded  that 
the  difficulty  would  have  been  removed.  The  word  "interest," 
when  employed  in  connection  with  the  loan  of  money,  is  defined 
"the  compensation  which  is  paid  by  the  borrower  to  the  lender, 
or  by  the  debtor  to  the  creditor,  for  its  use."  Had  the  word 
"  interest "  been  inserted,  it  would  then,  according  to  the  defi- 
nition, have  indicated  the  purpose  for  which  the  twenty-four 
per  cent  was  to  be  paid.  The  note  would  then  have,  in  terms, 
27— 53rd  III. 
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stated  that  the  per  cent  was  paid  as  a  compensation  for  the  use 
of  the  principal  sum  ;  but  in  what  manner  would  it  have  ren- 
dered the  language  more  specific  as  to  what  the  per  cent  was  ; 
whether  it  was  twenty-four  dollars  annually  on  each  hundred, 
or  twenty-four  cents  on  each  one  hundred  cents,  or  on  something 
else  ?  We  fail  to  perceive  that  it  would  have  been  more  specific, 
or  rendered  more  certain. 

The  promise  was  to  pay  so  many  dollars  and  cents,  with  the  rate 
per  cent,  which,  according  to  the  rules  of  grammatical  construc- 
tion, and  the  common  understanding  of  the  commercial  world, 
the  per  cent  is  and  must  be  referred  back  to  the  sum  just 
named.  The  language  will  bear  no  other  reasonable  interpre- 
tation. It  then  follows  that  the  twenty-four  per  cent  refers  to 
the  previously  named  dollars  or  cents,  and  is  twenty-four  dol- 
lars upon  each  hundred  dollars,  or  twenty-four  cents  on  each 
one  hundred  cents,  of  the  principal  sum.  It  follows  that 
the  court  did  not  err  in  the  assessment  of  damages  on  this  note. 

The  case  of  Griffith  v.  Furry,  30  111.  251,  is  referred  to  as  an 
authority  that  but  six  per  cent  interest  could  be  allowed  on  the 
note  in  controversy.  It  that  case,  the  words  "  ten  per  cent " 
were  added  at  the  end  of  the  note,  and  were  not  made  a  part  of 
it  by  any  connective  or  other  language  by  which  it  could  be 
inferred  the  parties  intended  it  to  become  a  part  of  the  instru- 
ment. Not  so  here,  as  the  words  "  twenty-four  per  cent  per 
annum  "  are  connected  by  the  word  "  with/'  so  as  to  render  it 
a  part  of  the  promise  to  pay.  Here,  there  was,  from  the  lan- 
guage itself,  a  promise  to  pay  the  per  cent,  while  in  that  case 
there  was  no  language  from  which  a  promise  could  be  inferred. 
There  is  this  broad  distinction  between  the  two  cases. 

The  cases  of  Lawrence  v.  Cowles,  13  111.  577,  and  Gould  v. 
Bishop  Hill  Colony,  35  111.  324,  establish  appellee's  right  to 
recover  on  this  note.  We  can  not  say  that  a  note  not  maturing 
for  eighty  days  affords  evidence  that  it  was  designed  to  evade 
the  usury  laws.  Had  it  appeared  that  it  was  understood  by  the 
parties  that  it  was  to  run  for  a  longer  period,  then  it  might  be 
inferred  that  such  was  the  intention.     Or  had  there  been  proof 
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that  it  was  so  drawn  for  the  purpose  of  obtaining  usury,  then 
that  defense  eould  clearly  have  been  interposed. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Sprague,  Warner  &  Co. 

v. 

Henry  Hazenwinkle. 


1.  Instructions — should  be  based  on  the  evidence.  It  is  not  error  to  refuse 
an  instruction  which  is  not  based  on  the  evidence. 

2.  Payments — of  their  application.  A  creditor  has  the  right  to  appro- 
priate payments  made  on  an  account  generally,  where  no  specific  directions 
have  been  given  to  apply  them. 

3.  Same — presumption  as  to  their  application.  Where  payments  are  made 
upon  an  open  account,  or  there  are  several  distinct  debts  existing,  and  neither 
the  debtor  nor  the  creditor  has  made  any  specific  application  of  the  pay- 
ments, it  would  seem  to  be  a  reasonable  presumption  that  the  first  items,  or 
the  debt  first  in  point  of  time,  should  be  first  discharged. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  to  recover  for  goods 
sold  and  delivered.  The  facts  of  the  case,  generally,  are  fully 
stated  in  the  opinion  of  the  court. 

The  plaintiffs  asked  an  instruction,  designated  in  the  series 
as  the  second,  in  »respect  to  the  application  of  payments,  as 
follows  : 

"  The  court  instructs  the  jury  for  the  plaintiffs  that,  if  they 
believe  from  the  evidence,  that  the  defendants  owed  the  plain- 
tiffs different  debts,  and  have  made  several  payments  to  the 
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plaintiffs,  without  designating  the  debts  to  which  such  payments 
should  be  applied,  then  the  plaintiffs  had  the  right  to  make  the 
application  of  the  payments  to  the  debts  as  they  pleased,  and  if 
the  jury  believe  from  the  evidence,  that  neither  the  plaintiffs  nor 
defendants  made  any  specific  application  of  the  payments  to 
the  discharge  of  any  particular  debt  or  debts,  the  presumption 
is,  that  the  first  items  of  a  running  account,  or  that  the  debts 
which  are  first  in  point  of  time  were  to  be  thereby  discharged." 

The  court  refused  to  give  the  instruction,  and  that  ruling  is, 
among  others,  assigned  as  error. 

Messrs.  Weldon,  Tipton  &  Benjamin,  for  the  appellants. 

Mr.  Ira  J.  Bloomfield,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  circuit  court 
of  McLean  county,  at  the  March  term,  1869,  by  Sprague, 
Warner  &  Company,  against  Mansfield  J.  Getchel  and  Henry 
Hazenwinkle,  as  late  partners,  doing  business  under  the  firm 
name  of  Getchel  &  Hazenwinkle.  The  declaration  contained 
the  common  counts  only.  Hazenwinkle,  alone,  was  served  with 
process,  and  pleaded  the  general  issue. 

At  the  same  term,  plaintiffs  took  leave  to  amend  their  decla- 
ration by  filing  additional  counts,  but  what  those  counts  were, 
the  record  nowhere  shows.  The  defendant,  at  the  same  time, 
presented  his  affidavit  for  a  continuance,  in  order  to  procure 
the  testimony  of  his  co-defendant,  Getchel,  which  was  allowed. 

At  the  next  term,  the  defendant  filed  a  further  plea,  averring 
that  the  supposed  promises  in  the  declaration  mentioned  were 
special  promises  for  the  debt  of  another  person,  to-ivit :  one 
Mansfield  J.  Getchel,  and  that  no  agreement  in  relation  to  the 
said  causes  of  action  in  either  count,  or  any  memorandum  or 
note  thereof,  was  in  writing,  signed  by  the  defendant,  or  by 
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any  person  in  his  behalf,  substantially  a  plea  of  the  statute  of 
frauds  and  perjuries. 

This  plea  was  traversed,  and  issue  joined  thereon,  and  the 
jury  found  for  the  defendant.  The  court  refused  to  grant  a 
new  trial,  and  gave  judgment  against  the  plaintiffs,  for  the 
costs. 

To  reverse  this  judgment,  the  record  is  brought  here  by 
appeal,  on  a  bill  of  exceptions,  containing  all  the  testimony. 

It  appears  from  the  record,  that  appellants  are  merchants, 
doing  business  in  Chicago,  and,  in  September,  1865,  had  sold 
to  Getchel,  then  doing  business  in  Minneapolis,  in  the  State  of 
Minnesota,  a  bill  of  goods.  About  this  time,  Getchel  took  in 
as  a  partner  one  Bowen,  who  remained  in  the  concern  about  a 
month,  when,  in  November,  1865,  he  sold  out  to  the  defendant, 
Hazenwinkle.  The  firm  name  was,  thereafter,  Getchel  & 
Hazenwinkle.  About  the  middle  of  June,  1866,  Getchel  sold 
out  to  Hazenwinkle. 

It  would  appear  that  the  goods  bought  by  Getchel  of  the 
plaintiffs  were  in  the  store,  or  some  of  them,  when  Bowen  sold 
out  to  the  defendant,  and  remained  there  when  the  partnership 
of  Getchel  &  Hazenwinkle  was  formed,  and  when  the  former 
sold  out  to  the  latter. 

Getchel  testifies,  when  he  sold  out  to  defendant,  the  defend- 
ant assumed  this  debt  to  plaintiffs,  and  to  pay  it,  as  well  as  the 
debts  of  the  firm.  The  defendant,  who  was  also  sworn  as  a 
witness,  testified,  when  he  bought  out  Getchel  he  only  agreed 
to  pay  the  debts  of  the  firm,  and  not  the  debt  in  question. 

The  promise  to  pay  the  debts  of  his  firm  was  of  no  import- 
ance, as  he  was  legally  bound  to  pay  them,  and  no  promise  was 
necessary  to  enforce  the  obligation. 

Defendant  testifies  that,  after  he  had  bought  out  Getchel,  in 
the  spring  of  1866,  the  plaintiff  sent  an  agent  to  Minneapolis 
to  collect  this  debt,  and  wanted  him  to  pay  it.  Defendant  told 
him  he  did  not  owe  it,  and  would  not  pay  it,  yet,  at  that  time,  he 
voluntarily  executed  a  mortgage  to  the  plaintiffs  on  goods  in 
the  store  to  secure  the  payment  of  seventeen  hundred  and  two 
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dollars,  the  amount  claimed  to  be  due  on  this  account  to  the 
plaintiffs.  The  goods  thus  mortgaged,  the  defendant  says,  were 
goods  left  there  by  Getchel,  which  he  had  bought  of  plain- 
tiffs ;  that  he  had  sold  them  out  and  paid  the  money  over 
to  the  plaintiffs,  but  what  amount  is  not  stated.  If  they  were 
Getchel's  goods,  and  had  not  passed  to  the  defendant  when  he 
purchased  Getchel's  interest,  and  he  did  not  own  them,  the 
inquiry  is  pertinent,  by  what  authority  he  executed  a  mortgage 
on  them  ?  These  goods  were  in  the  store  when  defendant 
bought  out  Getchel.  They  formed  a  part  of  their  stock  in  trade, 
and  became  defendant's  property,  as  completely  as  any  other 
portion,  of  the  stock  on  hand  at  the  time  of  the  sale  and  pur- 
chase. Now,  it  is  inconceivable  that  any  man  would  give  a 
mortgage  on  his  own  goods  to  secure  a  debt  due  from  another, 
if  there  was  not  an  agreement  that  he  should  pay  the  debt. 

After  this  mortgage  was  executed,  the  defendant  addressed  a 
letter  to  the  plaintiffs,  of  the  date  of  July  2,  1866,  in  which  he 
says  :  "  I  take  this  method  to  inform  you  of  my  circumstances. 
I  have  now  paid  off  all  my  small  debts,  and  it  is  my  desire  to 
make  payment  to  you  as  I  agreed  upon,  and  further,  if  I  can. 
But,  as  I  look  in  the  future,  I  feel  discouraged,  not  knowing 
how  I  will  come  out  at  last,  but  I  am  willing  to  pay  you ;  yes, 
your  money  you  shall  have."  He  then  speaks  of  rebuilding 
the  store,  and  trying  to  get  a  partner  as  soon  as  he  could  move 
into  the  new  store;  that  he  has  written  to  his  brother  for 
money,  and  his  inability  to  supply  him,  he  being  engaged  in 
building  a  mill,  and  then  writes  :  "  In  a  letter  which  I  received 
of  him  to-day,  he  is  asking  me  to  sell  out  and  come  back,  and 
if  I  could  invest  with  him  $1500  or  $1600,  he  assures  me  that 
I  can  make  at  least  $1000  per  year.  Now,  gentlemen,  I  would 
like  to  ask  you  once  more  for  your  kind  favor,  hoping  it  will 
be  the  last  one.  Now,  if  you  would  give  me  the  privilege  to  sell 
out,  I  would  give  you  all  the  money  I  could  get  together,  over 
$1500  or  $1600,  the  balance  due  to  you  I  would  pay  you  as 
agreed  upon,  you  would  then  make  it  easier  for  me,  and  the 
same  time  give  me  a  chance  to  make  something,  and  not  lose 
all  I  have  got." 
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The  construction ,  put  upon  this  letter  by  the  defendant's 
counsel  is  quite  ingenious,  but  we  do  not  think  it  is  reasonable. 
The  defendant,  in  the  letter,  says  not  one  word  about  wishing 
to  invest  with  his  brother  in  the  mill,  nor  does  he,  in  his  testi- 
mony, allude  to  it.  Such  parts  of  the  letter  as  we  have  quoted 
are  taken  from  the  record,  and  that  furnishes  no  evidence  that 
the  copulative  conjunction  has  been  erased.  The  letter,  as  it 
appears  in  the  record,  is  an  acknowledgment  of  an  indebted- 
ness to  plaintiffs,  and  if  that  indebtedness  is  not  on  account  of 
this  debt  in  suit,  we  can  not  understand  how  it  could  have 
existed,  as  the  defendant  testifies  all  the  goods  bought  of 
plaintiffs  by  his  firm  were  paid  for  in  full. 

The  testimony  of  Getchel  is  strongly  corroborated,  we  think, 
by  the  execution  of  this  mortgage,  and  by  this  letter  of  July 
second,  and  should  have  determined  the  verdict  in  favor  of  the 
plaintiffs,  on  both  the  issues. 

As  tending  to  support  the  view  taken  by  the  defendants'  coun- 
sel, of  this  case,  a  letter  of  the  plaintiffs  to  Getchel  is  intro- 
duced in  evidence,  bearing  date  February  27,  1866.  This 
letter  was  written  some  months  prior  to  the  execution  of  the 
mortgage  by  the  defendant,  and  it  is  such  an  one  as  the  plain- 
tiffs or  any  creditors  might  properly  write  to  a  customer  they 
had  accommodated,  even  after  he  had  formed  a  partnership,  the 
terms  of  which  the  creditors  did  not  know.  We  think  the 
evidence  greatly  preponderates  in  favor  of  the  plaintiffs,  and  a 
new  trial  should  have  been  granted. 

We  cannot  say  there  was  error  in  refusing  plaintiffs'  second 
instruction.  We  do  not  understand  that  the  evidence  shows 
there  was  any  other  claim  of  indebtedness  in  controversy,  except 
the  one  originally  created  by  Getchel.  Were  there  such  other 
debts,  then  the  instruction  was  proper  and  should  have  been 
given,  for  the  rule  being  that  a  creditor  has  the  right  to  appro- 
priate payments  made  on  an  account  generally,  when  no  specific 
directions  have  been  given  to  apply  them,  it  would  seem  to  be 
a  reasonable  presumption  that  the  first  items,  or  the  debt  first 
in  point  of  time,  should  be  first  discharged. 
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No  exceptions  are  taken  to  the  instructions  given  on  behalf 
of  defendant.  For  the  reasons  given,  the  judgment  of  the 
circuit  court  is  reversed  and  the  cause  remanded,  that  a  new 
trial  may  be  had. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois  ex  rel. 

The  Staats-Zeitung  Company 

v. 

The  Common  Council  of  the  City  of  Chicago. 


1.  Mandamus — wJiether  it  will  be  awarded  where  the  relator  has  sought 
anotlier  remedy.  The  writ  of  mandamus  is  only  employed  where  the  party 
has  a  legal  right,  and  has  no  other  remedy. 

2.  So  where  it  appears,  upon  an  application  for  an  alternative  writ  of 
mandamus,  that  the  relator  has  resorted  to  a  court  of  chancery  in  such  man- 
ner as  to  give  to  that  court  full  jurisdiction  to  adjust  and  enforce  the  rights 
sought  to  be  enforced  by  the  writ  of  mandamus,  the  writ  will  be  refused. 

3.  Jurisdiction  in  chancery.  Under  a  law  requiring  the  proceedings, 
notices  and  ordinances  of  a  city  to  be  published  in  the  newspaper  printed  in 
the  German  language  having  the  largest  daily  circulation,  the  common 
council  of  the  city  designated  a  certain  newspaper  for  that  purpose.  The 
proprietors  of  another  newspaper,  claiming  to  be  entitled  to  the  printing 
under  the  law  in  question,  filed  their  bill  in  chancery  praying  an -injunction 
against  the  city  authorities  and  the  designated  newspaper,  in  respect  to  the 
matter  of  the  printing,  and  praying  for  general  relief  in  the  premises:  Held, 
that  while  there  might  be  grave  doubts  whether  a  court  of  chancery  would 
take  jurisdiction  for  the  mere  purpose  of  compelling  the  proper  execution 
of  such  law,  on  the  part  of  the  common  council,  yet  having  acquired  juris- 
diction for  a  purpose  clearly  within  the  province  of  that  court,  that  of  award- 
ing an  injunction,  it  might  retain  the  bill  for  the  purpose  of  ascertaining  and 
enforcing  all  the  rights  of  the  parties  properly  involved  in  the  subject  mat- 
ter in  controversy. 

This  is  an  application  of  "  The  Illinois  Staats-Zeitung  Com- 
pany/' for  a  writ  of  mandamus,  to  compel  the  common  council 
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of  the  city  of  Chicago  to  designate  the  German  newspaper 
printed  and  published  by  the  said  company  in  the  city  of  Chi- 
cago, and  known  as  "  The  Illinois  Staats-Zeitung,"  to  publish 
the  proceedings,  notices  and  ordinances  of  said  city  and  the 
departments  thereof,  as  fully  as  they  are  required  to  be  pub- 
lished in  the  corporation  newspaper. 

The  alleged  right  sought  to  be  enforced,  arises  under  a  law 
requiring  the  matters  mentioned  to  be  published  in  the  news- 
paper printed  in  the  German  language  having  the  largest  daily 
circulation.  The  petition  alleges  that  the  common  council  of 
the  city  had  designated  for  that  purpose,  the  "  Illinois  Volks 
Zeitung,"  which  the  relators  claim  has  not  so  large  a  daily  cir- 
culation as  the  "  Illinois  Staats-Zeitung,"  and  this  is  the  ground 
of  this  application. 

Mr.  S.  A.  Irvin,  for  the  relators,  insisted  the  duty  of  the 
common  council  was  ministerial,  and  one  which  they  could  not 
wilfully  refuse  to  perform,  citing  People  ex  rel.  v.  Supervisors 
Logan  county,  45  111.  165  ;  Ex  parte  Rossett,  2  Cow.  459  ;  People 
v.  The  Judges,  etc,  20  Wend.  659 ;  The  People  v.  Rives,  27  111. 
246  ;  The  People  v.  Head,  25  111.  325  ;  People  ex  rel  Fuller  v. 
Hilliard  et  al.  29  111.  420;  20  Pick.  497 ;  Manor  v.  McCall,  5 
Geo.  522 ;  Hoxie  v.  Co.  Comrs.  25  Maine,  233. 

In  support  of  the  remedy  by  mandamus,   counsel  cited  1 
Scam.  458,  473 ;  Parher  v.  Anderson,  2  P.  H.  (Va.)  38  ;    Car- 
roll v.  Board  of  Police,  28  Miss.  38;    2  Selw.  N.  P.  261,  307 
Rex  v.  Barker,  3  Burr.  1266;    Manor  v.  McCall,  5  Geo.  525 
People  v.  Supervi.  28  Cal.  429  ;  Borough  of  Bossing,  2  Str.  1003 
Borough  of  Aberystwith,  ib.  1157  ;  People  v.  Brennan,  39  Barb 
651 ;    Regina  v.  Mayor,  etc.  of  Chester,  34  Eng.  L.  &  Eq.  59 
Lamb  v.  Lynch,  44  Pa.  St.  R.  336  ;  The  State  v.  Wilmington  City 
Council,  3  Harring.  294;  People  v.  Sup.  Ct.  10  Wend.  285;  Peo- 
ple v.  Supervi.  Macomb  Co.  3  Gibbs  (Mich.)  487  ;  Regina  v.  Bur- 
rous,  30  Eng.  L.  &  Eq.  238  ;    Rand  v.  Toivnsend,  26  Vt.  670 ; 
State  ex  rel.  Gill  v.  Com.  Coun.  of  Watertown,  9  Wis.  254. 
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Mr.  I.  IN".  Stiles,  for  the  respondents. 

Assuming  that  the  law  requires  the  publication  of  the  ordi- 
nances, etc.  to  be  made  in  the  German  newspaper  having  the 
largest  circulation,  the  only  tribunal  empowered  by  the  legisla- 
ture to  "  designate"  such  newspaper,  is  the  common  council. 
It  has  already  discharged  that  duty,  and  has  designated  a  news- 
paper other  than  the  one  represented  "by  the  relator.  Manda- 
mus will  not  lie  to  compel  the  common  council  to  annul  or 
reverse  its  decision.  Chicago,  Burlington  &  Quincy  Railroad  v. 
Wilson,  17  111.  128;  Chase  v.  Blachstone  Canal  Com.  10  Pick. 
244 ;  Strong,  Petitioner,  20  Pick.  848 ;  Decatur  v.  Paulding, 
14  Peters,  513. 

The  act  of  the  common  council  in  designating  the  newspaper 
having  the  largest  circulation,  required  the  exercise  of  judg- 
ment and  discretion,  and  the  duty  thus  to  be  discharged  was  of 
a  judicial  and  not  of  a  ministerial  character.  In  such  cases 
mandamus  will  not  lie.  People  v.  Pierson  and  cases  cited,  2 
Scam.  204  ;  People  v.  City  of  Rochester,  21  Barb.  656  ;  People  v. 
The  Contracting  Board,  27  N.  Y.  381 ;  Same  v.  same,  33  N.  Y. 
382;  Green  v.  Parnell,  12  Md.  329;  People  v.  Brennan,  39 
Barb.  651 ;  People  v.  State  Prison,  4  Mich.  187. 

Says  Abbott,  C.  J.  in  Rex.  v.  Justices  of  Middlesex,  4  Barn.  & 
Adolph.  300 :  "  There  is  not  an  instance  where  the  King's 
Bench  has  granted  a  mandamus  to  compel  an  inferior  court 
to  come  to  any  particular  decision."  In  Rex.  v.  The  Justices 
of  Wilts,  2  Chit.  259,  the  court  refused  the  writ,  although  it 
was  of  opinion  that  the  decision  of  the  inferior  tribunal  was 
wrong. 

The  relator  has  sought  other  means  of  redress,  by  bill  in 
equity,  against  this  defendant,  injunction  issued,  the  cause  is 
still  pending  and  undetermined  in  the  circuit  court  of  Cook 
county,  and  in  such  case,  this  court  has  said  that  the  writ 
should  be  denied.  School  Inspectors,  etc.  v.  People  ex  rel.  Grove, 
20  111.  531 ;  People  ex  rel.  Wallace  v.  Saloman,  46  111.  419. 

It  is  submitted  that  the  alternative  writ  ought  not  to  issue. 
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Per  Cueiam  :  This  is  an  application  in  the  name  of  the  peo- 
ple, on  the  relation  of  the  Illinois  Staats-Zeitung  Company,  for 
an  alternative  writ  of  mandamus,  to  compel  the  common  coun- 
cil of  the  city  of  Chicago  to  designate  the  German  newspaper 
printed  and  published  by  the  said  company  in  the  city  of  Chi- 
cago, and  known  as  the  "  Illinois  Staats-Zeitung,"  to  publish 
the  proceedings,  notices  and  ordinances  of  said  city  and  the 
departments  thereof,  as  they  are  required  to  be  published  in  the 
corporation  newspaper. 

The  relators  assert  the  right  to  have  the  newspaper  published 
by  them,  designated  for  that  purpose,  under  the  law  requiring 
the  proceedings,  notices  and  ordinances  of  said  city  to  be  pub- 
lished in  the  newspaper  printed  in  the  German  language  hav- 
ing the  largest  daily  circulation  in  that  city,  and  making  it  the 
duty  of  the  common  council  to  designate  the  same,  the  relators 
alleging  that  their  newspaper  has  a  larger  daily  circulation  in 
the  city  of  Chicago  than  any  other  German  newspaper. 

It  is  alleged  in  the  petition  that  the  common  council,  at  its 
regular  meeting  held  on  the  second  Monday  in  December  last, 
designated  a  German  newspaper  called  "  The  Illinois  Volks 
Zeitung,"  to  publish  its  proceedings,  refusing  the  application 
of  the  relators  to  have  "  The  Illinois  Staats-Zeitung"  designa- 
ted for  that  purpose. 

It  is  made  to  appear  to  the  court,  in  this  proceeding,  that  at 
the  time  of  filing  the  petition  of  the  relators  for  the  alternative 
writ  of  mandamus,  there  was  pending  in  the  circuit  court  of 
Cook  county  a  suit  in  chancery,  instituted  by  these  relators 
against  the  common  council  of  the  city  of  Chicago,  the  various 
other  city  officers,  and  the  company  who  publish  the  "  Illinois 
Volks  Zeitung,"  the  German  newspaper  alleged  to  have  been 
designated  by  the  common  council  to  publish  its  proceedings. 

The  relators  sought,  by  the  bill  in  that  suit,  and  obtained  an 
injunction,  restraining  the  city  authorities  and  the  "  Volks 
Zeitung"  from  executing  the  purpose  for  which  the  latter  had 
been  so  designated,  and  the  relators,  in  their  bill,  pray  for 
"such  other   relief  as  is  agreeable  to  equity."     That  bill  is 
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made  an  exhibit  in  the  petition  of  the  relators,  and  a  copy  is 
filed  therewith. 

While  there  may  be  grave  doubts  whether  a  court  of  chan- 
cery would  take  jurisdiction  for  the  mere  purpose  of  compelling 
the  proper  execution  of  the  law  in  question,  on  the  part  of  the 
common  council,  yet,  having  acquired  jurisdiction  for  a  pur- 
pose clearly  within  the  province  of  "a  court  of  chancery,  that 
of  awarding  an  injunction,  it  may  retain  the  bill  for  the  pur- 
pose of  ascertaining  and  enforcing  all  the  rights  of  the  parties 
properly  involved  in  the  subject  matter  in  controversy. 

The  writ  of  mandamus  is  only  employed  where  the  party  has 
a  legal  right  and  has  no  other  remedy. 

The  relators,  then,  having  resorted  to  a  court  of  chancery  in 
such  manner  as  gives  to  that  court  full  jurisdiction  to  adjust 
and  enforce  the  rights  of  all  the  parties  interested  in  this  con- 
troversy, it  would  be  improper  for  us,  on  this  application,  to 
undertake  to  settle  the  questions  involved  in  that  suit,  in  the 
mode  desired.  People  ex  rel.  Mitchell  v.  Warfeld,  20  111.  164; 
School  Inspectors  of  Peoria  v.  The  People  ex  rel.  Grove,  ib.  531 ; 
People  ex  rel.  Wallace  v.  Salomon,  46  111.  419 ;  PeopAe  ex  rel. 
Wheaton  v.  Wiant,  48  111.  264. 

The  alternative  writ  is  denied. 

Mandamus  refused. 


Milton  Mayfield 

v. 

Sylvester  L.  Moore. 


1.  Officer — right  to  recover  the  fees  and  emoluments  received  by  acting 
without  title.  The  legal  right  to  an  -office  confers  the  right  to  receive  and 
appropriate  the  fees  and  emoluments  legally  incident  to  the  place.  So,  if  a 
person,  without  legal  right,  assumes  to  perform  the  duties  of  an  office,  and 
receives  the  fees  and  emoluments  thereof,  he  will  be  liable  in  an  action  for 
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money  had  and  received  to  him  who  holds  the  legal  title,  for  the  amount  so 
received,  deducting  therefrom,  however,  the  reasonable  expenses  of  earning 
the  same,  where  the  person  receiving  the  fees  acted  under  an  apparent  right, 
and  in  good  faith. 

2.  Nor  will  the  recovery  in  such  case,  by  the  party  having  the  legal  title 
to  the  office,  be  limited  to  such  fees  as  might  be  received  after  his  right  is 
judicially  determined,  but  his  right  of  recovery  will  embrace  all  fees  received 
from  the  time  his  title  accrued. 

3.  In  this  case,  upon  the  canvass  of  the  votes  polled  at  an  election  for 
the  office  of  sheriff,  a  certificate  of  election  was  issued  to  the  person  sup- 
posed, by  the  canvassers,  to  be  elected,  who,  upon  receieving  his  commission, 
entered  upon  the  performance  of  the  duties  of  the  office,  and  received  the 
fees  and  emoluments  thereof.  Subsequently,  a  competing  candidate  for  the 
office  instituted  proceedings,  under  the  statute,  to  contest  the  election,  wiiich 
resulted  in  a  judicial  determination  that  he  was  legally  elected,  and  he  wras 
commissioned  accordingly.  In  an  action  of  assumpsit  brought  by  the  suc- 
cessful contestant  against  the  person  who  had  assumed  to  hold  the  office 
without  legal  right,  to  recover  the  fees  and  emoluments  received  by  the 
latter,  it  wTas  held,  the  plaintiff  was  entitled  to  recover,  not  only  such  fees  as 
the  defendant  had  received  after  it  was  judicially  ascertained  he  was  not 
entitled  to  the  office,  but  all  the  fees  he  had  received  from  the  time  the 
plaintiff's  title  accrued. 

4.  But,  inasmuch  as  the  person  who  assumed  to  exercise  the  functions 
of  the  office  without  legal  title,  did  so  in  apparent  right,  having  his  certifi- 
cate of  election  and  commission,  and  it  not  appearing  he  had  acted  fraudu- 
lently in  respect  thereto,  he  was  allowed  to  deduct  from  the  fees  received 
by  him  his  reasonable  expenses  incurred  in  earning  them. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Ketcham  &  DeLetjw,  for  the  appellant. 

Messrs.  McCltjre  &  Steykee,  Mr.  Henry  Case  and  Mr. 
H.  E.  Dummee,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant,  in  the 
Morgan  circuit  court,  against  appellee,  to  recover  fees  received 


430  Mayfield  v.  Moore.  [Jan.  T., 


Opinion  of  the  Court. 


by  the  latter  as  sheriff,  and  collector  of  the  State,  county,  and 
other  revenue.  It  appears  that,  on  the  sixth  of  November, 
1866,  appellant  and  appellee  were  opposing  candidates  for  the 
office  of  sheriff  of  Morgan  county,  in  this  State.  On  a  canvass 
of  the  vote  of  the  county,  a  certificate  of  election  was  given  to 
appellee,  who  afterwards  received  a  commission,  and  entered 
upon  and  discharged  the  duties  of  the  office,  from  the  seven- 
teenth day  of  November,  1866,  till  the  thirteenth  day  of 
January,  1868.  Soon  after  the  canvass  of  the  vote  was  had, 
appellant  gave  appellee  notice  that  he  should  contest  the  election, 
upon  the  ground  that  illegal  votes  were  cast  for  appellee  more 
than  sufficient  to  change  the  result,  and  give  appellant  the 
office. 

Justices  of  the  peace  were  selected  in  the  mode  pointed  out 
by  the  statute.  A  trial  was  had,  which  resulted  in  favor  of 
appellant,  and  finding  him,  on  the  evidence  adduced,  to  be 
entitled  to  the  office.  From  this  decision,  appellee  removed 
the  case  to  the  circuit  court  of  Morgan  county,  by  appeal.  A 
trial  was  there  had,  with  a  similar  result.  To  reverse  the 
judgment  of  the  circuit  court,  appellee  sued  out  a  writ  of  error 
to  the  supreme  court,  which  was  subsequently  dismissed  by  the 
court,  and  appellant  was  duly  commissioned,  and  entered  upon 
the  duties  of  the  office.  He  then  brought  this  suit  to  recover 
the  fees  and  emoluments  of  the  office  received  by  appellee 
while  acting  as  sheriff.  A  trial  was  had  in  the  court  below, 
where  appellant  recovered  a  judgment  for  thirty-four  dollars 
fifty-five  cents,  the  amount  of  fees  received  after  the  rendition 
of  the  judgment  by  the  circuit  court,  and  before  the  office  was 
surrendered  to  appellant. 

On  the  trial  below,  appellant  offered  to  prove  to  the  jury  the 
sum  of  money  received  by  appellee  while  he  exercised  the 
office,  as  fees,  allowances,  and  emoluments,  but  on  the  objection 
of  the  attorneys  for  appellee,  the  court  refused  to  permit  the 
proof  to  be  made,  and  confined  him  to  the  receipt  of  fees,  com- 
missions and  profits  which  were  received  after  the  decision  of 
the  case  by  the  circuit  court.     This  ruling  of  the  circuit  court 
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is  urged  as  ground  of  reversal,  and  is  the  point  upon  which  the 
whole  controversy  turns. 

It  is  urged  by  appellant,  that,  he  being  entitled  in  law  to  the 
office,  the  fees  and  emoluments  incident  to  it  followed  the  title, 
and  were  vested  in  him,  on  the  familiar  rule  that,  where  one 
person  has  received  the  money  which,  in  equity  and  good  con- 
science, belongs  to  another,  he  may  sue  for  and  recover  the 
same  in  an  action  for  money  had  and  received.  We  presume 
it  will  not  be  questioned  that  the  legal  right  to  an  office  con- 
fers the  right  to  receive  and  appropriate  the  fees  and  emolu- 
ments legally  incident  to  the  place ;  that,  when  such  an  officer 
performs  the  duties  of  the  office,  he  may  demand  and  receive 
the  compensation  allowed  by  the  law.  It  can  not  be  that,  in 
such  a  case,  another  person  can  legally  claim  such  compensation. 
An  officer,  having  rendered  services,  is  as  fully  entitled  to  the 
compensation  fixed  by  law  as  is  any  other  individual  entitled 
to  a  reasonable  compensation  for  -  labor  and  skill  rendered  for 
an  individual.     The  fees  and  emoluments  are  legally  his. 

We  also  find  that  the  authorities  have  gone  still  further,  and 
held  that  where  a  person  has  usurped  an  office  belonging  to 
another,  and  received  the  accustomed  fees  of  the  office,  money 
had  and  received  will  lie  at  the  suit  of  the  person  entitled  to 
the  office,  against  the  intruder.  Aris  v.  Strekely,  2  Mod.  260  ; 
1  Sel.  Nis.  Pri.  68.  The  same  rule  was  announced  and  enforced 
in  the  case  of  Croshie  v.  Hurley,  1  Alcock  &  Napier,  431.  In 
this  last  case  there  was  a  contest  as  to  the  title  to  the  office,  and 
the  person  recovering  the  title  to  it  sued  the  other  who  had 
acted,  and  recovered  the  fees  and  emoluments  received  while  in 
possession  and  exercising  the  duties  of  the  place.  The  same 
rule  has  been  adopted  in  this  country,  and  seems  to  be  based 
in  common  law  rules. 

It  is  said  by  Blackstone,  in  his  Commentaries,  Vol.  2,  p. 
36,  that  offices  are  a  right  to  exercise  a  public  or  private  employ- 
ment, and  to  take  the  fees  and  emoluments  thereunto  belonging, 
and  are  also  incorporeal  hereditaments,  whether  public,  as  those 
of  magistrates,  or  private,  as  baliffs,  receivers,  or  the  like ;  for 
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a  man  may  have  an  estate  in  them,  either  to  him  and  his  heirs, 
or  for  a  term  of  years,  or  during  pleasure  only ;  save  only  that 
offices  of  public  trust  can  not  be  granted  for  a  term  of  years, 
especially  if  they  concern  the  administration  of  justice,  for  then 
they,  perhaps,  might  vest  in  executors  or  administrators.  Thus, 
it  is  seen  that  the  right  to  the  fees  and  emoluments  are  stated 
to  be  co-extensive  with  the  office.  This  is  undoubtedly  correct, 
as  it  is  analogous  to  every  other  thing  capable  of  ownership. 
No  principle  of  law  can  be  clearer  than  that  the  owner  of  lands 
or  chattels  is  entitled  to  the  products,  increase  or  fruits  flowing 
from  them.  The  fees  of  an  office  are  incident  to  it  as  fully  as  are 
the  rents  and  profits  of  lands,  the  increase  of  cattle,  or  the 
interest  on  bonds  or  other  securities. 

A  person  owning  any  of  those  things  is,  by  virtue  of  such 
ownership,  equally  entitled  to  the  issues  and  profits  thereof  as 
to  the  thing  itself.  If,  then,  appellant  wras  the  owner  of  and 
held  the  title  to  the  office  of  sheriff,  he  was  as  clearly  invested 
with  the  right  to  receive  the  fees  and  emoluments.  They  were 
incident  to  and  as  clearly  connected  with  the  office  as  are  rents 
and  profits  to  real  estate  or  interest  to  bonds,  and  such  like  secu- 
rities. See  Glascock  v.  Lyons,  20  Ind.  1 ;  Petit  v.  Posseau,  15 
Louisiana,  239  ;  JDaney  v.  Smith,  28  Cal.  21,  and  The  People  v. 
Tiernan,  30  Barb.  193.  We  think  that,  on  both  reason  and 
authority,  appellant  is  entitled  to  recover  the  fees  and  emolu- 
ments arising  from  the  office  while  it  was  held  by  appellee. 

It  is,  however,  urged  that  appellee  surrendered  the  office  as 
soon  as  it  was  finally  judicially  determined  that  appellant  was 
entitled  to  it,  and  is,  therefore,  not  liable  to  account  for  any 
fees  but  those  received  after  the  circuit  court  decided  the  case 
on  appeal  from  the  three  justices  of  the  peace.  This  is  not  a 
question  of  intention,  but  a  question  of  legal  title  to  the  sum 
in  dispute.  Under  the  law,  so  soon  as  a  majority  of  the  votes 
were  cast  for  appellant,  at  the  election  held  in  pursuance  to  law, 
he  became  legally  and  fully  entitled  to  the  office.  The  title  was 
as  complete  then  as  it  ever  was,  and  no  subsequent  act  lent  the 
least  force  to  the  right  to  the  place.     The  commission  was 
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evidence  of  the  title,  but  not  the  title.     The  title  was  conferred 
by  the  people,  and  the  evidence  of  the  right  by  the  law. 

Nor  can  it  be  successfully  claimed  that  appellee  was  not  in 
the  wrong.  He  was  bound,  before  entering  upon  the  discharge 
of  the  duties  of  the  office,  and  the  receipt  of  its  emoluments, 
to  know  whether  he  had  title.  His  position  was  the  same  as  a 
person  who,  having  a  defective  title  to  a  tract  of  land,  and 
enters  into  possession,  and  the  receipt  of  the  rents  and  profits. 
He  entered  at  his  peril.  Nor  do  we  perceive  any  hardship. 
After  the  vote  was  canvassed  by  the  clerk  and  a  justice  of  the 
peace,  appellant  promptly  gave  appellee  notice  that  he  would 
contest  the  election,  and  specifically  pointed  out  the  grounds. 
Being  thus  apprised  of  the  grounds  upon  which  appellant  based 
his  claim,  the  sources  of  information  were  open  to  him  to  learn 
the  facts,  and  to  have  acted  upon  them.  Failing  to  learn  them, 
or  having  done  so,  not  heeding  them,  he  has  no  reason  to  com- 
plain if  he  has  to  respond  to  the  wrong  perpetrated  upon 
another.  He  has  intruded  into  appellant's  office  without  right, 
and  has  received  the  profits  of  the  office,  and,  like  the  person 
entering  into  the  land  of  another  with  a  defective  title,  he  must 
answer  for  the  profits. 

Inasmuch,  however,  as  appellee  obtained  the  certificate  of 
election,  and  a  commission  was  issued  to  him,  he  was  acting  in 
apparent  right,  and,  so  far  as  this  record  discloses,  he  resorted 
to  no  fraudulent  or  improper  means  to  produce  that  result ;  he 
does  not  occupy  the  position  he  would  had  he  resorted  to  such 
a  course.  He  should  only  be  required  to  account  for  the  fees 
and  emoluments  of  the  office  received  by  him,  after  deducting 
reasonable  expenses  in  earning  them.  This  being  an  equitable 
action,  it  should  be  governed,  in  this  respect,  by  the  same  rules 
that  would  obtain  had  this  been  a  bill  for  an  account,  instead 
of  an  action  for  money  had  and  received.  He  should  have 
only  a  reasonable  allowance  for  the  necessary  expense  in  earn- 
ing the  fees  and  emoluments.  Had  he  intruded  without  pre- 
tense of  legal  right,  then  a  different  rule  would,  no  doubt,  have 
been  applied. 

28— 53rd  III. 
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In  adopting  the  time  when  the  circuit  court  decided  that 
appellant  was  entitled  to  the  office  as  the  period  from  which  he 
was  entitled  to  have  the  fees  and  emoluments  of  the  office,  the 
circuit  court  erred.  That  decision  was  no  more  potent  to  confer 
the  right  to  the  office  than  was  the  decision  of  the  three  justices 
of  the  peace.  It,  as  we  have  seen,  was  not  the  decision,  but 
the  vote  of  a  majority  of  the  electors  of  the  county,  that  con- 
ferred the  right.  The  court,  on  the  evidence,  found  and  declared 
the  title,  but  did  not  confer  it.  We  have  seen  that  appellant 
was  entitled  to  the  office  and  its  emoluments  from  the  time 
appellee  entered  into  it,  and  became  liable  to  account  for  them 
from  that  date  until  he  ceased  to  act  and  receive  the  fees  and 
perquisites  of  the  office. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded  for  further  proceedings  not  inconsistent  with  this 

opinion. 

Judgment  reversed. 


Joedan  Banta  et  al. 

v. 
The  People  of  the  State  of  Illinois. 


1.  Judgment  of  forfeiture  on  recognizance — what  sufficient.  Upon 
the  principal  in  a  recognizance  failing  to  appear  according  to  the  exigencies 
of  the  bond,  a  default  was  taken  and  a  forfeiture  declared,  as  follows :  "  It 
is  therefore  considered  by  the  court,  that  the  recognizance  of  the  said 
defendant  be,  and  is  hereby  declared  to  be  forfeited,  and  that  the  default  of 
said  defendant,  and  of  his  securities,  be  entered  of  record,  and  that  scire 
facias  issue  herein  against  the  said  principal  and  his  securities,"  designa- 
ting them  by  their  individual  names,  returnable,  etc. :  Held,  this  was  a  suf- 
ficient judgment  of  forfeiture  against  the  sureties,  as  well  as  against  the 
principal. 

2.  Scire  facias  on  recognizance — against  whom  it  should  issue.  A  scire 
facias,  issued  on  a  judgment  of  forfeiture  of  a  recognizance  against  the 
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sureties  alone,  is  insufficient.     It  should  issue  against  the  principal  as  well 
as  against  the  sureties. 

3.  Recognizance — construction  tliereof — as  to  its  amount.  "Where  the 
principal  in  a  recognizance,  and  two  others,  as  his  sureties,  acknowledged 
themselves  to  owe  the  people  "  the  said  principal  the  sum  of  two  thousand 
dollars,  and  the  said  sureties  each  the  sum  of  two  thousand  dollars,  respect- 
ively," it  was  held,  this  in  effect  was  but  a  joint  and  several  obligation  to 
pay  the  sum  of  two  thousand  dollars,  and  not  an  obligation  to  pay  each  the 
sum  of  two  thousand  dollars,  thus  requiring  the  payment  of  six  thousand 
dollars  to  satisfy  the  recognizance. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county ; 
the  Hon.  John  M.  Scott,  Judge,  presiding. 

-This  was  a  scire  facias  on  a  recognizance,  entered  into  by 
Jonathan  Way,  with  Jordan  Banta  and  Tillman  Lane  as  sure- 
ties, for  his  appearance  at  the  November  term,  1868,  of  the 
DeWitt  circuit  court,  to  answer  a  charge  of  manslaughter. 
The  principal  having  failed  to  appear,  according  to  the  exi- 
gency of  the  bond,  the  recognizance  was  declared  forfeited,  and 
a  scire  facias  issued  against  the  sureties,  but  not  against  the 
principal,  upon  which  judgment  by  default  was  entered  ;  and 
to  reverse  this  judgment,  the  record  is  brought  to  this  court. 

Mr.  E.  H.  Palmer,  for  the  plaintiffs  in  error. 

Mr.  Jonathan  H.  Rowell,  State's  Attorney,  for  the  people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Way  was  taken  before  a  circuit  judge  on  a 
writ  of  habeas  corpus,  who  required  him  to  enter  into  a  recog- 
nizance, with  security  in  the  sum  of  two  thousand  dollars,  to 
answer  a  charge  of  manslaughter  at  the  next  term  of  the  circuit 
court.  He,  with  Jordan  Banta  and  Tillman  Lane,  executed  a 
recognizance  before  two  justices  of  the  peace  of  DeAVitt  county, 
by  which  they  acknowledge  themselves  to  owe  the  people, 
"  the  said  Jonathan  Way,  the  sum  of  two  thousand  dollars, 
and  the  said  Jordan  Banta  and  Tillman  Lane  each  the  sum  of 
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two  thousand  dollars,  respectively."  The  principal  having 
failed  to  appear,  according  to  the  exigencies  of  the  bond,  at  the 
next  term  of  the  court,  a  default  was  taken  and  a  forfeiture 
declared,  as  follows : 

"  It  is  therefore  considered  by  the  court,  that  the  recognizance 
of  the  said  defendant  be,  and  is  hereby  declared  to  be  forfeited, 
and  that  the  default  of  said  defendant  and  of  his  securities  be 
entered  of  record,  and  that  scire  facias  issue  herein  against  the 
said  Jonathan  Way  and  Jordan  Banta  and  Tillman  Lane, 
returnable  to  the  next  term  of  this  court,  requiring  the  said 
defendant  and  his  security  then  and  there  to  appear  and  show 
cause  why  the  people  should  not  have  judgment  and  execution 
upon  their  said  recognizance,  according  to  the  form,  force  and 
effect  thereof." 

It  is  insisted  that  this  is  but  a  forfeiture  of  the  recognizance 
of  Way,  and  not  of  his  sureties.  While  the  order  is  not  for- 
mal, it  does  attempt  to  declare  a  forfeiture  as  to  principal  and 
sureties.  It  declares  the  recognizance  of  defendant  forfeit  and 
the  default  of  his  securities,  and  orders  a  scire  facias  against 
all  of  them  by  name.  They  were  all  called  and  failed  to 
appear.  The  case  of  Kennedy  v.  The  People,  15  111.  418,  and 
Thomas  v.  The  People,  13  111.  696,  are  referred  to  as  holding 
that  there  must  be  a  judgment  of  forfeiture  against  the  principal 
and  sureties,  to  support  a  scire  facias.  This  is  undoubtedly 
true,  but  when  tested  by  this  rule,  it  is  seen  that  all  the  parties 
were  called  and  defaulted,  and  the  recognizance  of  defendant 
forfeited.  In  the  cases  referred  to,  there  was  simply  a  default 
entered  against  the  principal,  without  declaring  a  forfeiture. 
But  in  this  case  a  formal  forfeiture  of  the  recognizance  of  the 
defendant  was  declared. 

Whose  recognizance  was  this  ?  Not  that  of  the  securities ; 
they  had  given  no  recognizance,  but  had  simply  become  secu- 
rities on  Way's  recognizance,  for  his  appearance.  A  recogni- 
zance is  defined  to  be  an  obligation  of  record,  entered  into 
before  a  court  or  officer  duly  authorized  for  the  purpose,  with 
a  condition  to  do  some  act  required  by  law,  which  is  therein 
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specified.  Bouvier's  Diet.  The  securities  agreed  to  do  no  act, 
nor  did  they  enter  into  any  recognizance,  but  Way  did ;  it  was 
his  recognizance,  and  it  was  declared  forfeited.  This,  then, 
was  in  compliance  with  the  requirements  of  the  law. 

But  the  writ  which  issued  upon  this  judgment  was  not  suffi- 
cient. It  was  only  against  the  sureties,  and  not  against  Way, 
the  principal.  This  is  contrary  to  the  rule  laid  down  in  the 
case  of  Alley  v.  The  People,  1  Gilm.  109.  It  was  there  held, 
that  the  scire  facias  must  be  against  the  principal  and  sureties, 
and  not  against  the  sureties  alone.  That  case  is  in  point,  and 
is  conclusive  of  this  case. 

It  is  urged  that  the  recognizance  in  this  case  Avas  too  large ; 
that  the  order  of  the  judge  only  required  Way  to  enter  into  a 
recognizance  in  the  sum  of  two  thousand  dollars,  while  the 
recognizance  taken  amounted  to  six  thousand.  The  recognizance 
is  several,  and  each  recognizor  acknowledges  himself  to  owe 
the  State  two  thousand  dollars,  the  required  bail.  This  was  no 
more  in  effect  than  had  the  recognizance  been  joint  in  form,  as 
under  the  law,  each  party  would  have  been  severally  liable  for 
the  whole  sum ;  but  in  such  a  case,  the  payment  of  the  sum 
named  would  have  satisfied  the  recognizance.  The  same  would 
be  true  in  this  case ;  in  effect  it  was  for  but  two  thousand  dol- 
lars. 

In  the  case  of  Chumasero  v.  The  People,  1-8  111.  405,  it  was 
held  that  a  scire  facias  against  principal  and  surety  is  several 
in  its  effect  upon  each,  and  the  same  is  the  effect  of  the  judg- 
ment and  execution  upon  it.  Where  the  recognizance  is  joint 
and  several,  execution  may  be  severally  awarded,  although  the 
scire  facias  is  both  joint  and  several.  Ibid.  The  judgment  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  H.  Low  et  al% 


V. 


Wesley  F.  Pratt  et  al. 


1.  Parties  defendant,  to  a  creditor's  bill.  Where  a  judgment  creditor, 
who  has  levied  upon  and  purchased  at  the  sheriff's  sale,  a  tract  of  land 
which  he  claims  belonged,  in  equity,  to  his  debtor,  seeks,  by  bill  in  chancery, 
to  have  his  title  derived  under  such  sale,  established  as  paramount  to  the 
legal  title  thereto  held  by  a  third  person,  the  latter  is  a  necessary  party  to 
the  bill. 

2.  Purchaser  pendente  lite — who  so  regarded.  A  judgment  creditor  filed  a 
bill  for  discovery  against  his  debtor  and  another,  to  ascertain  whether  the 
debtor  had  any  property  which  could  be  subjected  to  the  payment  of  his 
judgment.  A  supplemental  bill  was  filed,  alleging  that  after  filing  the 
original  bill,  the  complainant  had  levied  upon  and  purchased  at  the  sheriff's 
sale  a  tract  of  land,  the  legal  title  to  which  was  in  the  co-defendant  of  the 
debtor,  but  in  trust  for  the  latter.  By  the  supplemental  bill  it  was  sought 
to  have  the  title  of  the  complainant,  derived  under  his  judgment,  established 
as  paramount  to  that  held  by  the  alleged  trustee  of  the  debtor.  After  the 
filing  of  the  original  bill,  but  before  the  supplemental  bill  was  filed,  the 
party  who  then  held  the  legal  title,  the  co-defendant  of  the  debtor,  sold  and 
conveyed  the  land  to  a  third  person :  Held,  the  latter  would  not  be  regarded 
as  a  purchaser  pendente  lite.  The  original  bill,  being  a  mere  bill  for  discov- 
ery, containing  no  allegations  in  regard  to  this  land,  or  any  allusion  to  it 
except  an  interrogatory  to  the  debtor  whether  his  co-defendant  did  not  hold 
it  in  trust  for  him,  was  no  notice  to  subsequent  purchasers  that  the  debtor 
had  equities  in  the  land  which  his  creditors  were  seeking  to  reach. 

Appeal  from  the  Circuit  Court  of  Champaign  county  ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  E.  Harmon,  for  the  appellants. 

Messrs.  McKinley  &  Tulleys,  for  the  appellees. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  appellants,  being  judgment  creditors  of  Wesley  F.  and 
George  W.  Pratt,  filed  a  bill  for  discovery  against  them,  Aaron 
Beidler  and  John  E.  Shailer,  propounding  various  interrogato- 
ries for  the  purpose  of  learning  whether  the  Pratts  had  any 
property  that  could  be  subjected  to  the  payment  of  their  judg- 
ment. The  bill  contains  no  allegation  of  any  kind  whatever 
in  regard  to  the  land  now  in  controversy,  nor  makes  any  allu- 
sion to  it,  except  in  one  of  the  interrogatories,  the  Pratts  are 
asked,  whether  Shailer  is  not  holding  this  land  in  trust  for 
them.  This  bill  was  filed  January  4,  1864,  and  after  answers 
and  replication,  the  complainants,  on  the  eighteenth  of  March, 
1867,  filed  a  supplemental  bill,  setting  up  that  since  the  filing 
of  their  original  bill,  they  had  levied  an  execution  on  the  land 
in  controversy,  and  purchased  the  same  at  sheriff's  sale,  and 
obtained  a  deed  therefor.  The  supplemental  bill  alleges  that 
the  land  in  controversy  had  been  bought  by  the  Pratts,  who, 
instead  of  taking  a  deed  to  themselves,  had  caused  the  title  to 
be  conveyed  to  Shailer,  to  be  held  in  secret  trust  for  them. 
The  bill  seeks  to  have  complainant's  title  under  the  sheriff's 
deed  established  as  paramount  to  that  of  Shailer..  Shailer 
answers  denying  the  allegations  in  the  bill,  and  further  show- 
ing that  prior  to  the  filing  of  the  original  bill,  to-wit :  in  Octo- 
ber, 1863,  he  had  mortgaged  said  land  to  Osman  Wells,  of 
Hartford,  Connecticut,  for  $2500  borrowed  from  said  Wells, 
and  that  April  4,  1866,  he  conveyed  the  land  to  said  Wells  in 
satisfaction  of  the  mortgage,  which  was  equal  to  its  value. 
On  the  hearing,  these  allegations  in  regard  to  the  mortgage 
were  proven,  and  the  mortgage  was  shown  to  have  been  duly 
recorded  November  4,  1863,  before  the  filing  of  the  original 
bill.  The  court,  after  hearing  the  evidence,  dismissed  the 
bill. 

The  decree  was  obviously  correct.  Wells  seems  to  have  pur- 
chased the  premises  from  Shailer  in  good  faith,  and  for  a  valu- 
able consideration,   and  is,  of  course,  a  necessary  party  to  a 
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proceeding  intended  to  destroy  his  title.  Counsel  for  appel- 
lants say  he  was  a  purchaser  pendente  lite.  But  not  so.  His  mort- 
gage was  taken  and  recorded  before  the  original  bill  was  filed. 
Nor  can  we  regard  the  original  bill,  which  was  a  mere  bill  for 
discovery,  containing  no  allegations  in  regard  to  this  land,  as 
notice  to  subsequent  purchasers  from  Shailer,  that  the  Pratts 
had  equities  in  the  land  which  their  creditors  were  seeking  to 
reach.  This  matter  was  first  brought  before  the  court  in  the 
supplemental  bill,  after  Wells  had  become  the  absolute  owner. 
So  far  as  this  record  discloses,  Wells  is  the  owner  of  this  land, 
and  if  the  complainants  desired  to  contest  his  claim  as  a  bona 
fide  purchaser,  they  should  have  made  him  a  party  to  this 
proceeding. 

Decree  affirmed. 


The  County  of  Jackson 

V. 

Stephen  S.  Hall. 


1.  Change  of  venue  —  in  suits  where  a  county  is  a  party.  In  a  suit 
where  a  county  is  a  party,  a  change  of  venue  may  be  awarded  to  another 
county,  as  in  all  civil  actions,  when  application  therefor  is  properly  made. 

2.  Katification  of  contract.  A  county  court  made  an  order  for  the 
erection  of  a  jail,  to  cost  not  exceeding  $10,000.  The  county  judge  and  an 
associate  justice  of  the  county  made  a  contract  with  certain  parties,  by  which 
the  latter  were  to  build  a  jail  at  a  cost  of  $25,000.  After  the  building  was 
completed,  the  county  court,  acting  as  such,  received  it  and  appropriated  it 
to  the  use  of  the  county,  and  acknowledged  that  the  county  owed  the  con- 
tractors the  balance  due  upon  the  contract  price.  This  final  action  of  the 
county  court  bound  the  county  according  to  the  terms  of  the  contract,  not- 
withstanding those  who  made  the  contract  on  behalf  of  the  county  may 
have  exceeded  their  authority  in  respect  to  the  cost  of  the  building,  the 
county  court  having  competent  authority  iu  reference  to  the  subject  matter 
of  the  contract. 
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3.  Assumpsit — recovery  under  tlte  common  counts.  Where  a  contract  has 
been  performed,  and  nothing  remains  to  be  done  but  to  pay  the  money,  a 
recovery  therefor  may  be  had  under  the  common  counts. 

4.  Same  —  and  herein,  ichere  tlie  'payment  was  not  to  be  made  in  money. 
Where  a  party  contracted  to  build  a  county  jail,  and  to  receive  in  payment 
therefor  the  bonds  of  the  county,  and,  upon  completion  of  the  building,  did 
receive  the  bonds,  which  were  afterwards,  however,  repudiated  by  the  county 
authorities  as  invalid  :  Held,  the  county  having  denied  the  validity  of  the 
bonds,  the  party  doing  the  work  could  recover  the  price  agreed  to  be  paid 
therefor,  in  money,  and  under  the  common  counts;  the  county,  having  repu- 
diated the  bonds,  would  be  estopped  to  assert  their  validity  so  as  to  defeat 
the  action. 

5.  Same — must  place  the  county  in  statu  quo.  But  before  a  recovery  could 
be  had  in  such  case,  the  plaintiff  should  return  the  bonds  to  the  county,  or 
at  least  bring  them  into  court  and  surrender  them  to  be  canceled. 


Appeal  from  the  Circuit  Court  of  Union  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Thomas  G.  Allen  and  Mr.  D.  T.  Linegar,  for  the 
appellant. 

Messrs.  Allen  &  Webb  and  Messrs.  Mulkey,  Wall  & 
Wheeler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
Jackson  circuit  court,  against  appellant.  The  declaration  con- 
tained the  usual  counts  for  work  and  labor,  and  materials  fur- 
nished, and  the  money  counts.  The  plea  of  the  general  issue 
and  two  special  pleas  were  filed,  but  the  special  pleas  were 
subsequently  withdrawn  and  issue  formed  on  the  general  issue. 
A  trial  was  had  by  the  court  without  the  intervention  of  a  jury, 
by  consent  of  parties. 

Before  the  plea  was  filed,  appellee  presented  a  petition  to  the 
judge,  in  vacation,  for  a  change  of  venue,  and  the  case  was 
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transferred  to  Union  county.  That  order  is  assigned  as  error, 
and  it  is  insisted  that,  as  a  county  was  a  party,  the  statute  does 
not  authorize  a  change  of  venue  to  be  granted.  This  question 
was  before  this  court  in  the  case  of  McBane  et  al.  v.  The  People 
ex  rel.  50  111.  503,  where  it  was  held  that  a  change  of  venue 
might,  under  the  statute,  be  awarded  to  another  county  on  an 
application  properly  made,  although  a  county  was  a  party  to 
the  suit.  That  case  is  conclusive  of  this  question,  and  renders 
its  discussion  unnecessary. 

It  is  next  urged  that  the  contract  made  by  the  county  with 
Hall  was  unauthorized,  and  the  county  is,  therefore,  not  liable. 
It  appears  from  the  record  that  the  county  court  of  Jackson 
county,  at  the  March  term,  1864,  passed  an  order  declaring 
that,  for  the  purpose  of  building  a  jail,  bonds  should  be  issued, 
under  the  act  of  the  twentieth  day  of  February,  1863,  and 
John  B.  Clinton,  county  judge,  was  to  prepare  a  plan  and  speci- 
fications, and  to  make  a  contract  for  the  erection  of  a  jail, 
provided  it  should  not  cost  exceeding  $10,000. 

The  contract  was  not  let.  A  meeting  was  held,  at  which 
Clinton,  Davis,  an  associate  justice,  and  appellee,  were  present,  at 
the  house  of  Clinton,  when  it  was  agreed  that  appellee  should 
erect  the  building  with  wooden  cells,  for  which  he  was  to  be  paid 
the  sum  of  $18,000,  of  which  $15,000  were  to  be  the  bonds 
authorized  by  the  act  of  the  general  assembly,  and  the  remain- 
der in  county  indebtedness.  It  seems  that  specifications  were 
written  out,  but  retained  by  Clinton ;  but  the  parties  subse- 
quently met,  and  the  contract  was  changed,  and  in  the  latter 
part  of  February,  1865,  Clinton  and  Davis,  on  the  part  of  the 
county,  agreed  with  appellee  that  he  should  erect  the  jail  with 
iron  cells,  and  with  apartments  for  the  jailor,  finished  and 
plastered,  etc.,  for  $25,000,  of  which  $15,000  were  to  be  paid 
in  county  bonds,  and  the  residue  in  county  indebtedness.  The 
$15,000  were  then  paid  to  appellee,  and  the  remainder  was  to  be 
paid  when  the  work  was  completed. 

It  also  appears  that  Clinton  and  Davis  pointed  out  the  lot 
on  which  the  building  should  be  erected.     Appellee  proceeded 
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with  the  house,  and  completed  it,  and,  on  the  thirtieth  day  of 
November,  1865,  the  county  court,  while  in  session,  settled  with 
appellee,  received  the  building  and  issued  to  appellee  the  bonds 
of  the  county  for  $10,500,  being  the  balance  on  the  contract, 
and  $500  for  items  not  embraced  in  the  agreement.  The  bonds 
have  never  been  paid,  but  were  repudiated  by  the  county  court 
as  void  and  not  binding  on  the  county.  This  action  of  the 
court  took  place  at  the  March  term,  1866.  The  court  below 
found  the  issue  for  appellee,  and  rendered  judgment  for  $10,200 
against  the  county. 

It  is  urged  that  there  was  no  order  of  the  county  court 
authorizing  Clinton  and  Davis  to  contract  for  the  erection  of  a 
building  to  cost  $25,000,  and  that  their  acts  were  unauthorized, 
and  the  county  can  not  be  held  liable  for  their  action.  This 
might  probably  be  urged,  had  not  the  county  court,  which  is 
clearly  authorized  to  provide  a  jail  for  the  use  of  the  county, 
received  and  appropriated  the  jail  to  the  use  of  the  county,  and 
at  the  same  time  acknowledged  that  the  county  owed  appellee 
$10,500.  This  was  an  official  act,  performed  under  competent 
authority,  and,  so  far  as  this  record  discloses,  in  a  manner  per- 
fectly regular. 

The  county  judge  and  his  associates  are  empowered  by  law 
to  provide  a  sufficient  county  jail,  whenever  the  means  are  such 
as  to  justify  it,  and  where  they  had  not  previously  provided 
such  a  building.  (Gross'  Comp.  Counties  and  County  Courts, 
sec.  19.]  Under  this  section  they  were  not  limited  in  the  means 
that  might  be  employed  for  the  purpose. 

Having  such  power,  and  having  received  the  jail  and  issued 
bonds  for  its  payment,  the  county  thereby  become  liable  and 
can  not  avoid  the  action  of  the  court.  The  county  judge  and 
his  associates  are  elected  by  the  people  and  become  their  agents 
for  the  management  of  the  financial  affairs  of  the  county,  and 
when  they  act  within  the  scope  of  their  authority,  however 
indiscreet  the  action,  it  is  binding  upon  the  county.  Had 
appellee  erected  the  building  without  authority,  or  even  with- 
out the  knowledge  of  the  members  of  the  court  and  they  had 
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afterwards  purchased  the  building  from  him,  and  agreed  to  pay 
the  sum  stipulated  in  this  contract,  no  one  would  have  ques- 
tioned the  authority  or  validity  of  the  transaction.  If  so,  no 
reason  is  perceived  why  they  might  not  receive  the  building, 
and  bind  the  county  for  its  payment,  although  the  agreement 
and  the  mode  of  contracting  were  informal. 

It  is  next  urged  that  the  action  will  not  lie,  because  there 
was  a  contract  to  receive  county  indebtedness,  and  the  action 
is  for  money.     It  is  a  well  established  rule  of  practice,  fully 
and  repeatedly  recognized  by  this  court,  that,  where  a  contract 
has  been  performed,  and  nothing  remains  to  be  done  but  the 
payment    of   the   money,    a  suit    may  be    maintained   on  the 
common  counts.     In  this  case,  appellee  completed  the  building 
to  the  satisfaction  of  the  county  authorities,  who  accepted  it, 
and  have  appropriated  it  to  the  use  of  the  county,  and  have 
refused  to  pay  the  bonds  given  for  its  payment,  and  deny  their 
validity.     Having  repudiated  the  validity  of  the  bonds,  they 
can  not  now  say  that  the  suit  should  have  been  upon  them. 
Having  solemnly  refused  to  pay  the  bonds,  and  refused  to  pay 
the  interest,  and  denied  their  validity,  appellee  has  the  right  to 
treat  them  as  invalid,  and  to  proceed  for  a  recovery  of  the 
amount  acknowledged  to  be  due  when  they  settled  and  accepted 
the  jail.     If  he  choose  to  accede  to  their  declaration  that  the 
bonds  are  void,  they  are  estopped  from  now  insisting  that  they 
are  valid,  and  appellee  may  recover  under  the  common  counts. 
But  before  he  recovers  he  must  surrender  the  bonds.    He  can  not 
hold  them,  and  recover  his  money  likewise.     He  should  at  least 
have  brought  the  bonds  into  court  and  surrendered  them  up  to 
be  canceled,  before  he  could  recover  a  judgment.     For  aught 
that  appears,  he  may  have  negotiated  the  bonds  to  innocent 
purchasers,  or  if  not,  they  may  be  negotiable,  and  he  may  still 
dispose  of  them,  and  the  county  be  rendered  liable  for  their 
payment.     Appellee  having  failed  to  bring  the  bonds  into  court 
to  be  canceled,  the  court  below  erred  in  rendering  the  judg- 
ment in  appellee's  favor,  and  for  that  error,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1870.]  Plaster  v.  Plaster.  445 

Syllabus.     Statement  of  the  case. 


Jeptha  Plaster 

v. 
Louisa  Plaster. 

1.  DivoitcE  and  alimony — of  a  further  allowance  for  maintenance  of 
children.  Under  the  sixth  section  of  the  act  respecting  divorce,  R.  S.  196, 
a  court  of  chancery,  having  decreed  a  divorce  between  a  married  woman 
and  her  husband,  giving  to  the  wife  the  care  and  custody  of  the  children 
begotten  of  the  marriage,  has  jurisdiction  to  entertain  a  petition  of  the  wife 
asking  for  provision  for  the  future  maintenance  of  such  children. 

2.  Limitation — as  to  re-payment  of  expenses  incurred.  But  where  such 
petition  asks  for  re-payment  by  the  husband  to  the  wife,  for  her  expendi- 
tures in  the  support  of  the  children  since  the  divorce,  the  claim  in  that 
regard  must  be  confined  to  the  five  years  next  preceding  the  commencement 
of  the  suit. 

Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  an  application,  made  at  the  March  term,  1866,  of 
the  Cass  circuit  court,  by  the  complainant,  Louisa  Plaster,  for 
further  alimony  and  maintenance.  The  petition  alleges  that 
complainant,  at  the  November  term,  1854,  of  said  court, 
obtained  a  divorce  from  the  defendant,  Jeptha  Plaster ;  that 
the  decree  gave  her  $250,  which  the  defendant  duly  paid,  and 
custody  of  their  only  child,  Lewis  E.  Plaster ;  that  at  the  May 
term,  1855,  said  cause  was  stricken  from  the  docket,  and  no 
further  orders  have  been  made  therein ;  that  the  child  was 
three  years  old  at  the  time  of  the  divorce,  and  complainant 
was  without  means ;  that  since  that  time  she  has  supported  the 
child  and  herself  by  her  own  labor  and  the  $250  aforesaid ; 
that  the  child  is  in  feeble  health,  and  lame  and  disordered  to 
such  an  extent  that  physicians  think  he  will  be  a  cripple  for 
life ;  that  the  defendant  is  a  man  of  means  and  amply  able  to 
support  and  educate  his  said  child,  and  maintain  complainant, 
and  repay  her  for  the  care,  labor,  money,  etc.  she  has  expended 
in  the  support  of  said  child ;  prays  for  further  alimony,  main- 
tenance for  the  child,  and  that  she  be  repaid  for  past  services  and 
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money  paid  in  raising  the  child.  To  this  bill  defendant  filed 
a  demurrer,  which  was  sustained  by  the  court  and  the  bill  dis- 
missed; but  on  error  to  the  supreme  court  the  judgment  was, 
in  part,  reversed,  and  the  cause  remanded.  On  November  12, 
1868,  defendant  filed  his  answer,  in  which  he  sets  up  and  relies 
upon  the  statute  of  limitations  as  a  defense  of  all  claims  and 
causes  of  action  accruing  more  than  five  years  before  the  filing 
of  the  petition.  Upon  the  hearing  at  the  March  term,  1869, 
the  court  found  that  the  parties  were  divorced  November  13, 
1854;  that  custody  of  the  child  was  given  to  complainant,  and 
that  a  certain  sum  was  given  to  her  as  alimony,  but  nothing 
for  the  support  of  the  child,  and  that  the  alimony  was  paid ; 
that  complainant  had  maintained  and  supported  the  child  from 
the  time  of  the  divorce  till  time  of  trial,  excepting  six  weeks, 
without  compensation  from  the  defendant,  and  decreed  that 
defendant  pay  to  complainant  for  the  support,  education  and 
maintenance  of  the  child,  from  the  date  of  the  divorce  until 
the  child  arrived  at  the  age  of  fourteen  years,  the  sum  of  $1200, 
in  satisfaction  for  support,  maintenance,  education  and  care  of 
the  child  to  date  of  the  decree.  To  reverse  this  decree  defend- 
ant appealed. 

Mr.  G.  Pollard  and  Mr.  Henry  E.  Dummer,  for  the 
appellant. 

Mr.  H.  B.  McClure  and  Mr.  Cyrus  Epler,  for  the  appel- 
lee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

Section  six  of  the  act  respecting  divorce,  P.  S.  196,  gives  the 
court  jurisdiction  to  entertain  appellee's  petition  asking  for 
some  provision  for  the  future  maintenance  of  the  child  begot- 
ten of  their  marriage.  According  to  the  well  settled  rule  in 
chancery,  when  that  court  once  acquires  jurisdiction,  it  can 
and  will  do  complete  justice  between  the  parties,  upon  the  sub- 
ject matter  in  litigation. 
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As  the  decree  in  the  divorce  cause  between  these  parties 
made  no  provision  for  the  support  of  the  child,  and  appellant 
was  shown  to  be  abundantly  able  to  contribute  to  his  support, 
he  was  morally  and  legally  bound  to  bear  that  burthen,  the 
more  especially  as  the  mother  was  in  indigent  circumstances. 

We  think,  however,  that  the  claim  for  her  expenditures 
in  this  regard  should  be  confined  to  the  five  years  next  before 
the  commencement  of  this  suit.  The  circuit  court  went 
beyond  this,  even  back  to  the  time  of  the  divorce.  This  was 
error,  and  for  the  error  the  decree  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


The  Toledo,  Peoria  &,  Warsaw  Railway  Co. 

v. 
Henry  Pindar  et  al. 


1.  Negligence  in  railroads — escape  of  fire  from  locomotives.  Railroad 
companies  are  required  to  provide  and  keep  constantly  in  use,  and  in  proper 
repair,  the  most  approved  machinery  to  prevent  the  escape  of  fire  from 
their  engines,  to  the  injury  of  property  along  their  lines.  If,  notwithstand- 
ing the  use  of  such  machinery,  sparks  escape  and  fire  is  thereby  communi- 
cated to  buildings,  a  company  will  not  be  deemed  guilty  of  negligence 
unless  the  damage  results  from  the  neglect  of  some  other  duty. 

2.  But  even  with  the  use  of  the  best  appliances  to  prevent  the  escape  of 
fire,  if,  through  the  overloading  of  the,  engine,  the  escape  of  fire  and  sparks 
is  produced  to  a  dangerous  extent,  the  compauy  will  be  deemed  guilty  of 
gross  negligence. 

3.  Same — duty  of  property  owners.  But  where  fire  is  communicated  to 
a  building  through  the  negligence  of  a  railroad  company,  the  owner  cau 
not  recover  for  the  loss  of  such  portion  of  the  property  as  he  could,  easily 
and  without  danger,  have  saved  from  destruction. 

4.  In  this  case  it  was  claimed  there  was  a  large  sum  of  money  burned  in 
a  house  to  which  fire  had  been  communicated  by  the  alleged  negligence  of 
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a  railroad  company.  The  money  could  have  been  secured  with  but  slight 
effort,  and  without  danger  to  the  owner:  Held,  the  company  were  not  liable 
for  the  loss  of  the  money,  by  reason  of  the  neglect  of  the  owner  to  take  it 
out  of  the  burning  building. 

5.  Same — whether  the  injury  is  too  remote.  In  an  action  against  a  railroad 
company  to  recover  for  the  destruction  of  a  building  by  fire,  communicated 
by  the  alleged  negligence  of  the  company,  it  appeared  that  by  the  escape 
of  sparks  from  a  passing  engine,  a  building  belonging  to  the  company  was 
set  on  fire  and  destroyed,  and  while  burning,  by  means  of  a  high  wind,  fire 
was  blown  across  the  street  and  there  communicated  to  the  house  of  the 
plaintiff.  Upon  the  question  whether  the  injury  complained  of  was  not 
too  remote  to  entitle  the  plaintiff  to  recover,  it  was  held,  to  be  a  question  of 
fact  for  the  jury,  under  the  instructions  of  the  court,  and  as  the  case  had  to 
go  before  another  jury  upon  another  point,  the  court  declined  to  express 
any  opinion  upon  the  evidence  in  that  regard. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  th& 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  brought  by  Henry  Pindar  and  Eobert 
Pindar,  against  the  Toledo,  Peoria  &  Warsaw  Eailway  Com- 
pany, to  recover  for  the  loss  of  a  store  house  and  its  contents, 
by  fire,  communicated  from  a  burning  building  owned  by  the 
company,  from  which  the  fire  was  blown  across  the  street  to 
plaintiff's  store.  The  company's  building  was  set  on  fire  by 
means  of  sparks  which  escaped  from  a  passing  engine  of  the 
defendants.  The  plaintiffs  recovered  and  the  company 
appealed. 

Messrs.  Ingeesoll  &  McCune,  for  the-  appellants,  among 
other  questions  presented,  insisted  the  injury  was  too  remote 
to  entitle  the  plaintiffs  below  to  recover,  citing  Pennsylvania 
Railroad  Co.  v.  Kerr,  May  term,  1870,  Sup.  Court  Penn.  and 
Ryan  v.  The  New .  York  Central  Railroad  Co.  35  N.  Y.  (8  Tif- 
fany,) 210. 

Mr.  J.  W.  Straight,  with  whom  were  Mr.  M.  W.  Pack- 
ard and  Mr.  L.  Weldon,  for  the  appellees,  upon  the  same 
question,  cited  Sedgwick  on  Meas.  of  Damages,  56,  65,  77,  8of 
86,  123 ;  2  Greenlf.  Ev.  256 ;  3  Pars,  on  Con.  179,  180,  note  v. 
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223,  noted;  8  Pick.  356;  Dickinson  v.  Boyle,  17  Pick.  78; 
Barnum  v.  Vandusen,  16  Conn.  200 ;  Pruskv.  Hartford  &  N.  H. 
B.  B.  Co.  2  Allen,  332 ;  Poivell  v.  Salisbury,  2  Y.  &  Jer.  391  ; 
Fletcher  v.  Byland,  Law  Pep.  1  Exch.  265  ;  12  Jur.  N.  S.  503  ; 
S.  C.  11  ib.  714,  cited  in  1  Redfield  on  Railways,  457 ;  Scott  v. 
Shepherd,  2  W.  Black.  892  ;  King  v.  Higgins,  2  Ld.  Raym. 
1574;  Parkhurst  v.  Foster,  ib.  480;  Boswell  v.  Prior,  12  Mod. 
639 ;  Harmon  v.  Toledo,  Wabash  &  Western  Baihcay  Co.  47  111. 
298 )  Bass  v.  Chicago,  Burlington  &  Quincy  B.  B.  Co.  28  111. 
9 ;  McClellan  v.  Blinois  Cent.  B.  B.  Co.  42  111.  355. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  about  the  first 
day  of  October,  1867,  a  train  on  appellants7  road,  in  charge  of 
the  employees  of  the  company,  passed  through  the  town  of 
Fairbury.  It  appears  that  fire  was  communicated  in  several 
places  in  the  village,  which  was  extinguished  without  produ- 
cing any  serious  injury.  But  the  "  Dresser  Warehouse,"  a  build- 
ing erected  by  the  company,  also  took  fire  and  was  consumed. 
There  being  a  high  wind  at  the  time,  fire  was  blown  across  the 
street  and  communicated  to  the  store  of  appellees,  consuming 
the  same,  together  with  some  §3600  or  $3700  in  treasury  and 
bank  notes,  and  a  large  amount  of  goods,  as  appellees  contend. 
This  suit  was  brought  to  recover  for  the  loss,  and  on  the  trial 
below  the  jury  found  a  verdict  in  favor  of  appellees  for  the 
sum  of  $14,000,  upon  which,  after  overruling  a  motion  for  a 
new  trial,  the  court  rendered  a  judgment,  to  reverse  which  this 
appeal  is  prosecuted. 

It  is  insisted  that  there  was  carelessness  on  the  part  of  the 
employees  of  the  road,  from  Avhich  the  injury  resulted ;  that 
had  due  care  been  observed  the  accident  would  not  have 
occurred,  and  the  injury  would  have  been  avoided.  It  is  also 
claimed  that  the  engine  threw  an  unusual  quantity  of  sparks 
and  fire,  and  owing  to  the  dry  weather  and  the  highly  combus- 
tible condition  of  the  buildings  near  the  road,  the  company  are 
29— 53rd  III. 
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chargeable  with  gross  negligence  in  failing  to  provide  against 
the  danger  of  communicating  fire  along  the  line  of  their  road. 

These  bodies  should  be  held  to  the  exercise  of  due  diligence 
in  operating  their  machinery.  They  should  be  required  to 
provide  and  keep  constantly  in  use,  and  in  proper  repair,  the 
most  approved  machinery  to  prevent  fire  from  spreading  from 
their  engines  to  the  farms  and  buildings  along  the  line  of  their 
roads ;  and  if  an  overload  of  their  engines  would,  with  the  best 
appliances  in  use,  in  generating  steam,  produce  the  escape  of 
sparks  and  fire  to  a  dangerous  extent,  then  such  conduct  would 
be  gross  negligence.  But  if  the  company  have  provided,  and 
have  attached  and  in  proper  condition  the  best  appliances,  and 
have  only  the  proper  amount  of  weight  of  train  attached,  then 
the  company  have  not,  in  making  up  their  train,  or  in  attaching 
an  engine  thus  equipped,  been  guilty  of  negligence,  and  unless 
wanting  in  some  other  requirement,  they  should  not  be  held 
guilty  of  such  negligence  as  requires  them  to  respond  in  dama- 
ges. Whether  in  this  case  there  was  such  negligence,  was  a 
question  for  the  determination  of  the  jury  from  all  of  the  evi- 
dence on  the  trial.  It  was  for  them  to  say  whether  the  fire 
was  communicated  from  the  engine,  and  if  so,  whether  the 
company  had  observed  the  proper  precautions  for  its  preven- 
tion, or  were  guilty  of  negligence ;  and  whether  they  have 
found  correctly  we  do  not  propose  to  inquire,  as  the  judgment 
of  the  court  below  must  be  reversed  on  another  ground,  leav- 
ing the  question  of  negligence  and  responsibility  of  the  com- 
pany under  the  evidence  to  another  jury,  unbiased  by  any  views 
we  may  entertain  on  that  question. 

It  appears  from  the  testimony  of  one  of  appellees  and  their 
witnesses,  that  the  money  was  in  the  till  of  the  store,  and  in  a 
bureau  drawer  in  the  upper  story  of  the  house,  and  it  appears 
there  was  nothing  to  prevent  Henry  Pindar,  or  his  sister,  Miss 
Pindar,  from  saving  it.  There  were  two  pairs  of  stairs  leading 
from  the  store  to  the  room  in  which  the  bureau  containing  the 
money  was  situated,  and  there  was  no  obstruction  preventing 
access  to  it.     Appellee,  Henry  Pindar,  testifies  that  there  was 
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nothing  to  prevent  his  saving  the  money  had  he  thought  of  it ; 
that  failing  to  do  so,  was  all  that  prevented  his  saving  it.  Miss 
Pindar  testifies  that  she  thought  of  it,  but  in  the  confusion  for- 
got it,  and  that  she  could  have  saved  it  had  she  not  forgotten 
it. 

Even  if  appellants  were  guilty  of  negligence,  appellees  were 
bound  to  use  reasonable  efforts  to  preserve  their  property. 
"When  the  fire  escaped  they  had  no  right  to  fold  their  hands 
and  permit  their  property  to  be  consumed  without  effort  for  its 
preservation,  and  then  claim  the  right  to  recover  the  loss  from 
the  company.  It  is  incomprehensible  to  us,  that  where  it  was 
so  accessible  and  easily  secured,  no  effort  was  made  to  remove 
the  money.  Unless  he  was  careless  or  even  reckless,  we  sup- 
pose his  first  thought  would  have  been  of  the  money.  Unless 
indifferent  of  his  loss,  we  do  not  comprehend  why  appellee 
should  have  thought  of  the  horses,  of  comparatively  small 
value,  and  not  of  so  large  a  sum  of  money.  Such  a  course  of 
action  would  seem  to  imply  a  high  degree  of  indifference  to 
his  interest,  or  strong  feelings  of  humanity ;  but  if  the  latter, 
we  are  not  prepared  to  say  that  appellants  should  be  prejudiced 
thereby. 

There  was  nothing  to  prevent  the  preservation  of  the  money, 
and  failing  to  do  so,  appellees  must  sustain  the  loss.  Had  it 
required  effort  of  an  unusual  or  dangerous  character,  the  case 
would  have  been  different.  But  we  fail  to  see  that  there  was 
danger,  and  but  slight  effort  was  required  to  obtain  it, 
and  thus  prevent  its  destruction.  In  this  respect  the 
evidence  fails  to  sustain  the  verdict,  and  the  j  udgment  must  be 
reversed. 

After  the  case  was  submitted  on  briefs  and  arguments,  appel- 
lants have  filed  a  further  brief,  in  which  they  raise  the  question 
whether  the  facts  do  not  show  that  the  injury  was  too  remote 
to  authorize  a  recovery.  This  question  seems  now  to  be  raised 
for  the  first  time  in  the  case.  It  is  a  question  of  fact  for  the 
jury,  to  be  found  under  the  instruction  of  the  court,  and  as 
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they  have  not  passed  upon  it,  and  as  the  case  will  be  submitted 
to  another  jury  when  the  facts  proven,  for  aught  we  know, 
may  be  different,  we  deem  it  improper  to  discuss  the  evidence 
on  the  question,  but  leave  the  parties  to  contest  it  before  another 
jury,  who  have  the  right  to  pass  upon  it  unprejudiced  by  any 
views  we  may  entertain  of  the  evidence. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Toledo,  Wabash  &  Western  Railway  Company 

v. 
Simon  Seitz. 

New  trials — newly  discovered  evidence.  A  new  trial  will  not  be  granted 
upon  the  ground  of  newly  discovered  evidence,  where  such  evidence  is 
merely  cumulative,  and  not  conclusive. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county; 
the  Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Simon  Seitz, 
against  the  Toledo,  Wabash  &  Western  Railway  Company, 
under  the  statute,  for  neglect  of  the  defendants  to  fence  their 
track,  whereby,  it  was  alleged,  injury  resulted  to  a  mule,  the 
property  of  the  plaintiff,  and  claiming. damages.  On  the  trial, 
the  issues  were  found  for  the  plaintiff,  and  his  damages  assessed 
at  $100.  Whereupon,  defendants  entered  a  motion  for  a  new 
trial,  which  was  overruled  and  judgment  entered  for  the  plain- 
tiff ;  to  reverse  which  judgment,  defendants  bring  the  record 
to  this  court,  and  assign  for  error  the  overruling  of  defendants' 
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motion  for  a  new  trial.  On  the  trial  below,  plaintiff  introduced 
evidence  showing  the  mule,  before  the  injury,  was  worth  $100, 
and  that  since  the  injury  he  was  entirely  worthless.  The  only 
evidence  offered  by  defendants  wTas  that  of  one  witness,  who 
testified  that  the  mule,  before  the  injury,  was  not  worth  more 
than  $75.  The  motion  for  a  new  trial  was  based  upon  the 
ground  of  newly  discovered  evidence,  and  was  supported  by 
the  affidavit  of  W.  E.  Nelson,  one  of  the  defendants'  attorneys, 
from  which  affidavit  it  appears,  that,  after  the  trial  of  said 
cause,  affiant  and  his  partner,  K.  H.  Roby,  learned  the  fact  that, 
since  the  injury  to  the  mule,  plaintiff,  Seitz,  traded  the  mule  in 
question  and  another  mule,  to  one  Jo.  G.  White,  for  a  horse 
and  $50  in  money,  as  appeared  by  the  affidavit  of  one  Wm.  E. 
Wheeler,  filed  with  affidavit  of  affiant,  Nelson.  And  that  said 
Seitz  traded  said  injured  mule  as  a  sound  mule,  and  that  said 
mule  appeared  and  still  continued  to  appear  to  be  a  sound  mule, 
as  seen  by  affidavit  of  Jo.  G.  White,  filed  with  said  affidavit 
of  Nelson. 

That  these  facts,  shown  in  accompanying  affidavits  of  Wheeler 
and  White,  were  unknown  to  affiant,  Nelson,  and  his  partner, 
Roby,  until  after  the  trial.  That  the  discovery  of  this  evidence 
was  accidentally  made  by  affiant  and  his  said  partner  since  said 
trial,  and  that  there  was  no  means  of  discovering  the  same 
otherwise,  or  at  an  earlier  period,  within  the  power  of  affiant, 
or  his  said  partner,  known  to  affiant. 

That  Wm.  B.  Corneau  was  the  agent  of  defendants,  charged, 
among  other  things,  with  the  duty  of  looking  after  matters  of 
litigation,  and  that  said  Corneau  had  no  knowledge  of  the  exist- 
ence of  said  facts  stated  in  said  accompanying  affidavits,  until 
since  said  trial ;  and  that  affiant  knew  of  no  other  agent  of 
said  defendants  in  any  way  charged  with  any  duty  in  reference 
to  matters  of  litigation,  wherein  defendants  were  concerned, 
who  had  any  previous  knowledge  of  said  facts. 

That  affiant  verily  believed  it  true  that  said  mule  was  of 
some  value  subsequent  to  its  injury,  and  that  Seitz  had  realized 
some  value  for  it  in  the  trade  with  White. 


454  T.,  W.  &  W.  R.  R.  Co.  v.  Seitz.  [Jan.  T., 

Statement  of  the  case.     Opinion  of  the  Court. 

That  Wheeler  and  White  were  both  resident  citizens  of 
Macon  county,  and  that  defendants  below  could  procure  their 
testimony  at  the  next  term  of  the  court. 

Said  motion  was  also  supported  by  the  affidavit  of  the  witness, 
Win.  E.  Wheeler,  filed  with  said  affidavit  of  Nelson,  from  which 
affidavit  of  Wheeler  it  appears  that  Seitz  traded  the  injured 
mule,  after  the  injury,  to  White,  with  another  mule,  and  that  he 
received  in  exchange  for  the  two,  a  horse  and  $50  in  money,  as 
said  Seitz  informed  witness. 

Said  motion  was  likewise  supported  by  the  affidavit  of  said 
White,  from  which  it  appeared  that  White  traded  with  Seitz 
for  two  young  mules,  in  December,  1868  ;  that  they  were  the 
only  mules  he  had  ever  traded  for  with  Seitz  ;  that  there  was 
nothing  apparent  the  matter  with  either  of  said  mules  then  or 
since. 

Messrs.  Nelson  &  Roby,  for  the  plaintiffs  in  error. 

Mr.  H.  Crea,  for  the  defendant  in  error. 

Mr.CHiEF  Justice  Beeese  delivered  the  opinion  of  the  Court: 

We  are  of  opinion  the  circuit  court  made  a  proper  disposi- 
tion of  the  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  The  affidavits  of  the  witnesses,  Wheeler 
and  White,  do  not  amount  to  much.  Admit  that  Wheeler 
would  testify  that  Seitz  had  traded  the  injured  mule  to  White, 
and  had  received  for  him  and  another  mule,  a  horse  and  $50. 
That  testimony  does  not  tend  to  prove  that  the  mule  was  not 
injured  to  the  extent  of  $100.  Nor  does  the  testimony  of 
White  make  such  a  case  for  the  defendants  as  would  compel  a 
jury  to  find  for  them. 

Seitz  wTas  examined  as  a  witness  on  the  trial,  and  defendants' 
counsel  did  not  cross-examine  him.  The  slightest  cross-exami- 
nation would  have  brought  out  all  the  facts.  It  is  too  late, 
under  the  circumstances,  to  ask  or  expect  a  new  trial. 
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Taking  all  the  evidence  in  the  record,  together  with  Wheeler's 
and  White's  added,  the  weight  of  evidence  is  still  in  favor  of 
the  verdict.  The  evidence  of  the  latter  would  be  merely  cumu- 
lative, not  conclusive.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  C.  Shirley 

V. 

Enoch  Howard, 

and 

Same 

v. 

Corydon  Weed  et  al. 

Assignee  before  maturity — subject  to  what  defenses.  It  is  no  defense  to  an 
action  upon  a  promissory  note,  by  the  assignee  against  the  maker,  that  the 
consideration  of  the  note,  between  the  maker  and  the  paj^ee,  was  a  wager 
on  the  result  of  the  presidential  election,  where  the  assignee  received  the 
note  in  good  faith,  for  a  valuable  consideration,  before  maturity. 

Appeals  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

The  opinion  gives  a  sufficient  statement  of  these,  cases. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellant. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Both  of  these   cases  were   actions   upon    promissory  notes, 
brought  by  the  endorsee  against  the  maker,     The  only  defense 
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was,  that  the  consideration  of  the  notes  was  a  wager  on  the  last 
presidential  election.  It  was  held  in  Adams  v.  Wooldridge,  3 
Scam.  255,  that  this  was  not  a  good  defense  against  an  assignee, 
taking  the  note  in  good  faith,  for  a  valuable  consideration, 
before  maturity.  We  see  no  reason  for  disregarding  that 
authority. 

Judgment  affirmed. 


Rachael  E.  Goltra  et  al. 

V. 

Almira  E.   Sanasack  et  al. 


1.  Mistake — reforming  contracts,  in  equity.  A  court  of  equity  will  not 
grant  relief  against  or  correct  a  mistake  or  misapprehension  of  the  law,  and 
if  a  party  designs  to  and  performs  an  act,  under  a  mistaken  view  of  the 
law  affecting  the  transaction,  he  is  held  to  the  obligation  incurred. 

2.  Nor  will  equity  relieve  against  a  mistake  of  fact  unless  such  mistake  is 
satisfactorily  established,  and  not  inferred  from  loose,  doubtful  or  unsatisfac- 
tory evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  a  suit  in  chancery,  brought  by  Rachael  E.  Goltra, 
Mary  A.  Goltra,  James  Goltra  and  William  E.  Goltra,  minor 
heirs  of  Clarkson  K.  Goltra,  deceased,  against  Almira  E.  Sana- 
sack,  surviving  widow  of  said  Clarkson  K.  Goltra,  and  Ira 
Gardner,  for  the  purpose  of  having  a  deed  of  conveyance 
reformed  and  an  alleged  mistake  corrected.  It  appears  from 
the  record  that  Goltra,  in  his  lifetime,  purchased  the  lot  in  con- 
troversy, and  had  the  same  conveyed  by  deed,  absolutely,  to 
his  wife,  Almira  Goltra,  since  intermarried  with  one  Sanasack ; 
that  complainants,  who  are,  with  the  exception  of  William  F. 
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children  by  a  former  wife,  claim  it  was  the  intention  of  their 
father  to  have  the  lot  conveyed  to  his  wife  and  his  children. 
Upon  the  hearing  below,  the  bill  was  dismissed,  and  to  reverse 
the  order  of  dismissal,  complainants  bring  the  record  to  this 
court. 


Mr.  A.  E.  Harmon,  for  the  plaintiffs  in  error. 

Mr.  C.  B.  Smith,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  heirs  of  Clarkson  K.  Goltra,  by  their  guardian,  filed  this 
bill  for  the  purpose  of  having  a  deed  of  conveyance  reformed, 
and  an  alleged  mistake  corrected,  for  the  lot  of  ground  in  con- 
troversy. It  appears  that  the  ancestor  of  plantiffs  in  error, 
in  the  year  1858,  contracted  to  purchase  the  lot  in  question  of 
one  Leonard  Hodges,  for  the  sum  of  $800,  to  be  paid  in  monthly 
installments  of  $25  each,  and  upon  a  final  payment  of  the  pur- 
chase money,  he  applied  to  Hodges  for  a  deed  of  conveyance. 
Hodges  suggested  to  Goltra  that  he  had  better  have  the  convey- 
ance made  to  his  wife,  for  reasons  then  stated.  After  consulting 
with  an  acquaintance,  Goltra  had  the  deed  made  to  his  wife, 
and  surrendered  to  Hodges  his  bond. 

Subsequently,  Goltra  was  killed  while  in  the  employment  of 
the  Illinois  Central  Railroad  Company,  leaving  plaintiffs  in  error, 
children  by  a  former  wife,  and  a  child  by  the  grantee  of  this 
lot,  his  heirs  at  law.  The  widow  afterwards  sold  the  premises 
to  Ira  Gardner,  her  co-defendant  in  error,  but  it  is  agreed  that 
Gardner  has  abandoned  the  purchase  and  claims  no  interest  in 
the  same. 

It  is  urged,  in  favor  of  a  reversal,  that  Goltra  intended  to 
convey,  and  supposed  he  had  Hodges  to  convey  the  lot  to  his 
wife  and  his  children,  but,  contrary  to  his  intention,  it  was  con- 
veyed to  his  wife  and  her  heirs,  and  not  to  her  and  all  of  his 
children ,  and  it  is  urged  that  a  trust  should  be  declared,  and 
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the  deed  reformed  so  as  to  convey  to  each  of  his  four  children 
an  equal  portion  with  his  widow. 

Mistake  is  one  of  the  heads  of  original  chancery  jurisdiction, 
and  it  has  not,  nor  can  it  be  successfully  challenged  •  but  it  is 
equally  well  established  as  a  rule  in  courts  of  equity  that,  to 
grant  relief,  it  must  be  a  mistake  of  fact,  and  not  of  law ;  and 
the  mistake  must  be  satisfactorily  established,  and  not  inferred 
from  loose,  doubtful  or  unsatisfactory  evidence.  But  the  rule 
is  inflexible,  that  a  mistake  or  misapprehension  of  the  law  is 
never  relieved  against  or  corrected.  If  a  party  designs  to  and 
performs  an  act,  under  a  mistaken  view  of  the  law  affecting  the 
transaction,  he  is  held  to  the  obligation  incurred.  As  a  matter 
of  necessity,  all  persons  are  presumed  to  know  and  act  in  view 
of  the  law,  and  the  maxim  is,  that  ignorance  of  the  law  excuses 
no  one  ;  and  the  rule  applies  equally  in  the  administration  of 
criminal,  common  law  and  equitable  justice.  All  three  of  the 
courts  are  governed  by  this  maxim. 

There  is  evidence  of  declarations  made,  before  and  after  the 
deed  was  executed,  by  Goltra,  tending  to  prove  that  he  believed 
the  property  was  conveyed  to  his  wife  and  children.  But  it 
seems  that  he  inferred  that  to  be  the  case  from  the  manner  in 
which  the  deed  was  drawn,  or  he  only  so  stated  to  avoid  a 
defense  of  the  act.  He  so  stated  to  his  mother  even  after  she 
assured  him  she  had  read  the  deed,  and  that  the  conveyance  was 
to  his  wife  and  her  heirs,  and  not  to  her  and  his  children.  He 
seems  to  have  stated  to  a  number  of  persons  that  the  property 
was  conveyed  to,  or  would  be  for  the  support  of,  his  family,  in 
case  of  his  death ,  but  he  seems  to  have  spoken  of  it  as  belong- 
ing or  as  having  been  deeded  to  his  wife,  to,  perhaps,  as 
many  other  persons.  In  this  apparent  conflict  of  evidence,  we 
can  not  say  that  it  is  proved  there  was  any  mistake  either  in  law 
or  fact  in  having  the  deed  executed.  There  is  quite  as  much 
evidence  that  there  was  no  mistake,  as  that  a  mistake  occurred. 
If  any  mistake  was  made,  it  was  of  law,  and  not  of  fact. 

We  find  no  evidence  in  the  record  that  he  gave  any  direc- 
tions to  the  scrivener  who  drew  the  deed,  to  prepare  it  so  as  to 
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give  his  children  by  his  former  wife  an  equal  or  other  interest 
in  the  property  with  his  wife,  or  that,  when  the  deed  was  made, 
he  intended  it  should  be  otherwise  than  it  was  drawn  and  exe- 
cuted. It  is,  to  say  the  least,  singular,  when  he  borrowed 
money,  and  his  wife  gave  a  mortgage,  that  he  only  spoke  of  the 
property  as  belonging  to  his  wife,  if  he  supposed  his  children 
had  any  interest  in  it,  and  when  he  spoke  of  regretting  that  he 
was  under  the  necessity  of  having  the  property  of  his  wife 
mortgaged,  if  he  supposed  his  children  held  an  interest  in  it, 
that    he    in  no   wise  referred  to  them. 

Admitting  that  he  repeatedly  said  that,  in  case  of  his  death, 
he  had  provided  for  his  family,  such  declarations  do  not  neces- 
sarily imply  that  he  supposed  he  had  the  property  conveyed  to 
his  children.  He  may  have  supposed  that,  until  able  to  provide 
for  themselves,  his  wife  would  keep  and  care  for  them,  and  if 
such  was  his  expectation,  he  would,  no  doubt,  speak  as  he  did. 
Again,  after  his  mother  assured  him  that  the  deed  was  so  drawn 
that  his  children  by  his  first  wife  could  hold  no  part  of  it,  he 
is  not  shown  to  have  given  the  matter  any  attention,  or  to  have 
investigated  it,  or  manifested  any  disappointment  that  the  deed 
had  been  so  executed.  In  view  of  all  the  evidence  in  the  case, 
we  can  not  say  that  it  appears  any  mistake  was  made,  either  in 
law  or  fact.  There  is  not  evidence  requiring  the  deed  to  be 
reformed,  and  the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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David  T.  Bonnell 

v. 

Charles  H.  Bowman. 


1.  Burden  of  proof — in  suit  against  an  officer  for  failing  to  make  a  levy. 
In  a  suit  against  a  sheriff  for  a  failure  to  seize  and  subject  to  sale  under  exe- 
cution personal  property  shown  to  have  been  in  possession  of  the  defendant 
in  the  execution,  it  devolves  upon  the  officer  to  show  that  such  property 
was  exempt  from  execution,  or  such  facts  as  justify  a  failure  to  make  a  levy. 
The  onus  probandi  in  such  case  is  upon  the  officer. 

2.  Where  a  sheriff  was  sued  for  a  failure  to  make  the  money  in  satisfac- 
tion of  an  execution  received  by  him,  the  plaintiff  proved  the  defendant  in 
the  execution  to  have  owned  and  been  in  possession  of  a  horse,  which  the 
deputy  sheriff  levied  upon,  but  the  sheriff  afterward  returned  under  a  claim 
that  he  was  exempt  from  execution :  Held,  the  plaintiff  having  shown  the 
defendant  in  the  execution  to  have  been  the  owner  of  and  in  possession  of 
property  sufficient  to  satisfy  the  execution,  the  officer,  failing  to  show  that 
the  debtor  was  the  head  of  a  family  or  the  property  in  any  way  exempt  from 
levy  and  sale,  was  liable. 

3.  And  that  an  instruction  given  for  the  defendant  which  failed  to  require 
the  jury  to  find  that  the  property  was  exempt  from  levy  and  sale  on  execu- 
tion, but  only  required  them  to  find  that  the  horse  was  worth  less  than  a 
hundred  dollars,  and  had  been  returned  under  a  claim  that  he  was  exempt, 
was  erroneous. 

4.  Exemption  from  execution — duty  of  the  debtor.  Where  the  defendant 
in  an  execution  is  in  possession  of  personal  property  specifically  exempt 
from  levy  and  sale,  and  the  officer  levies  upon  it  without  his  knowledge, 
before  he  can  afterwards  claim  such  property  as  exempt  he  must,  if  he  has 
it,  offer  to  surrender  other  property  not  exempt. 

Appeal  from  the  Circuit  Court  of  Jersey  county  ;  the  Hon. 
Charles  D.  HoDGes,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Woodson  &  Withers,  for  the  appellant. 

Mr.  James  W.  English,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

This  was  an  action  on  the  case  brought  by  appellant,  in  the 
Jersey  circuit  court,  against  appellee.  The  gravamen  of  the 
complaint  is,  that  appellee  was  sheriff  of  Jersey  county,  and  as 
such,  received  an  execution  in  favor  of  appellant,  and  against 
one  Barber  and  others  for  collection,  and  which  he  returned  no 
property  found,  when  it  is  claimed  Barber  had  sufficient  prop- 
erty to  satisfy  the  execution,  liable  to  be  seized  and  sold.  On 
a  trial  the  jury  rendered  a  verdict  in  favor  of  defendant,  upon 
which,  after  overruling  a  motion  for  a  new  trial,  the  court  ren- 
dered judgment,  from  which  this  appeal  is  prosecuted. 

The  evidence  establishes  the  fact,  that  Barber  owned  and  was 
in  possession  of  personal  property,  but  it  is  contended  that  it 
was  exempt  from  execution.  There  was  a  levy  on  property  by 
a  deputy  sheriff,  but  appellee,  as  sheriff,  and  his  principal, 
ordered  its  release,  and  the  property  wag  restored. 

Where  a  defendant  in  execution  is  in  possession  of  personal 
property,  and  the  sheriff  is  sued  for  a  failure  to  seize  it  under 
execution  and  subject  it  to  sale,  it  devolves  upon  the  officer  to 
show  that  it  was  exempt  from  execution,  or  such  facts  as  justify  a 
failure  to  make  a  levy.  The  People  v.  Palmer,  46  111.  398.  It  is 
there  held  that  the  onus  probandi  in  such  a  case  is  upon  the  officer. 

After  a  careful  examination  of  the  evidence  contained  in  the 
bill  of  exceptions,  we  fail  to  find  anything  from  which  it 
appears  that  Barber  was  the  head  of  a  family,  or  that  any 
property  which  he  had  in  his  possession  was  in  anywise  exempt 
from  execution.  The  burden  of  proof  was  upon  appellee  to 
establish  that  fact,  and  failing  to  do  so,  the  verdict  is  manifestly 
against  the  evidence.  He  had  the  right  to  overcome  the  prima 
facie  case  made  by  appellant,  who  had  proved  Barber  to  have 
been  in  possession  of  property,  by  showing  that  it  was  specific- 
ally exempt  from  levy  and  sale,  but  failing  to  do  so,  he  must  be 
held  liable. 

The  court  below  erred  in  refusing  appellant's  second  instruc- 
tion. It  announced  the  rule,  that  if  appellee  received  the  exe- 
cution and  failed  to  make  the  money  when  he  could  have  done 
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so  by  levying  on  property  liable  to  execution,  then  he  would  be 
liable.  We  can  not  perceive  the  slightest  objection  to  this 
instruction.  If  it  fails  to  announce  the  law,  there  can  be  no 
case  in  which  a  sheriff,  would  be  liable  to  a  plaintiff  in  execu- 
tion for  failing  to  levy  and  sell  property  on  execution. 

The  instruction  given  for  appellee  is  erroneous,  as  it  wholly 
fails  to  require  the  jury  to  find  that  the  property  was  exempt 
from  levy  and  sale  on  execution.  It  only  requires  the  jury  to 
find  that  the  property  was  returned  to  Barber  under  a  claim 
that  it  was  exempt.  It  may  have  been  demanded  as  exempt, 
when  there  was  not  the  slightest  foundation  for  such  a  demand. 
The  instruction  should  have  required  the  jury  to  find  that  the 
property  was  exempt,  and  required  that  Barber  should  have 
been  the  head  of  a  family,  and  the  horse  worth  less  than  one 
hundred  dollars,  before  an  exempt-ion  could  be  claimed,  and 
the  levy  having  been  made,  defendant  in  execution  should  have 
offered  to  turn  out  other  property  if  he  had  any  liable  to  exe- 
cution, before  he  could  claim  a  return  of  the  horse.  But  this 
instruction  places  the  whole  question  on  the  value  of  the  horse. 
If  Barber  was  not  the  head  of  a  family  he  was  entitled  to  no 
exemption,  or  even  if  he  was,  and  the  levy  was  made  without 
his  knowledge,  and  he  afterwards  claimed  the  property  as  exempt, 
he  should,  if  he  had  other  property  not  exempt,  have  offered  to 
surrender  it  before  he  could  claim  the  horse  as  exempt,  even  if 
the  animal  was  worth  less  than  one  hundred  dollars. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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The  Adams  Express  Company 

v. 

Marvix  Joxes. 


New  trial — verdict  against  the  evidence.  The  judgment  in  this  case  was 
reversed  because  the  verdict  was  not  supported  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryax,  Judge,  presiding. 

This  was  an  action  brought  by  Jones  against  the  Adams 
Express  Company,  to  recover  damages  for  the  non-delivery  of 
a  lot  of  trees  received  by  the  defendants  to  be  transported  from 
Shoals,  in  the  State  of  Indiana,  to  Odin,  in  this  State.  The 
plaintiff  recovered  a  judgment  in  the  court  below,  and  the 
defendants  appealed. 

Mr.  H.  K.  S.  O'Melvexy,  for  the  appellants. 

Mr.CniEF  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  judgment  must  be  reversed  for  the  following  reasons  : 
The  great  preponderance  of  the  evidence  is,  that  the  trees  were 
dead  and  worthless  when  delivered  at  Shoals,  Indiana,  for  car- 
riage by  the  express  company  to  Odin,  in  this  State.  There  is 
no  proof  in  the  record  of  the  value  of  these  trees,  if  living 
trees,  and  suitable  for  transplanting.  The  plaintiff  recovered 
a  verdict  for  one  hundred  and  twenty-six  dollars,  when  not  a 
particle  of  proof  was  before  the  jury  that  they  were  worth  any 
particular  sum.  Nor  was  there  any  proof  what  the  trees  were 
worth,  at  the  place  they  were  shipped.  The  verdict  is  without 
evidence  on  this  very  material  point,  and  the  judgment  ren- 
dered upon  it  must  be  reversed. 

Judgment  reversed. 
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Henry  A.  Ewing  et  al. 

v. 
Henry  G.  Ainsworth. 


1.  Judgment  lien — its  territorial  extent.  A  judgment  can  not  become  a 
lien  upon  lands  of  the  debtor,  situate  in  any  other  county  than  that  in  which 
it  was  rendered. 

2.  Lien  of  a  levy  in  a  foreign  county — its  duration.  "Where  an  execu- 
tion issued  to  a  foreign  county  is  there  levied  upon  real  estate,  the  lien  of 
the  levy  will  not  continue  beyond  seven  years  from  the  last  day  of  the  term 
at  which  the  judgment  upon  which  the  execution  was  issued  was  obtained, 
that  being  the  duration  of  the  lien  of  the  judgment  in  the  county  where  it 
was  rendered. 

3.  Redemption  from,  a  mortgage — by  a  judgment  creditor.  After  the 
recovery  of  a  judgment,  the  debtor  executed  a  mortgage  upon  land  owned 
by  him,  and  situate  in  a  foreign  county.  Subsequent  to  the  making  of  the 
mortgage,  the  judgment  creditor  sued  out  an  execution  to  the  county  in 
which  the  mortgaged  premises  were  situate,  which  was  levied  upon  the 
land  and  a  certificate  of  levy  filed  for  record.  A  foreclosure  was  afterwards 
had  without  making  the  judgment  creditor  a  party,  and  after  such  delay 
that  his  lien  under  the  levy  was  lost,  he  sought  to  sell  the  premises  under  a 
venditioni  exponas.  Upon  bill  filed  to  enjoin  such  sale,  and  cross  bill  by  the 
judgment  creditor  to  redeem,  it  was  held,  that,  having  lost  his  lien,  he  had 
no  right  of  redemption,,  and  could  not,  therefore,  complain  of  any  terms 
upon'which  he  was  permitted  to  redeem. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Brier  &  Birch,  for  the  plaintiffs  in  error. 

Mr.  AY.  H.  Hanna,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  nineteenth  of  April,  1858,  one  Alberry  executed  to  the 
appellee,  Ainsworth,  a  mortgage  on  a  tract  of  land  in  McLean 
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county,  already  subject  to  a  deed  of  trust  which  Alberry 
agreed  to  pay.  Ewing  and  others,  the  plaintiffs  in  error,  had 
obtained  a  judgment  against  Alberry  in  January,  1858,  in  the 
circuit  court  of  Cook  county,  and  on  the  twenty-eighth  of  May, 
1859,  an  execution  upon  said  judgment  was  levied  on  the  mort- 
gaged premises  by  the  sheriff  of  McLean  county,  and  a  certifi- 
cate of  levy  filed  for  record  on  the  same  day.  Ainsworth 
foreclosed  his  mortgage  in  1860,  without  making  the  plaintiffs 
in  error  parties,  and  in  due  time  obtained  a  master's  deed  and 
paid  off  the  deed  of  trust,  which  was  the  oldest  incumbrance. 
On  the  eighteenth  of  August,  1865,  a  venditioni  exponas  was 
issued  from  Cook  county  to  the  sheriff  of  McLean,  under 
which  the  sheriff  advertised  the  mortgaged  premises  for  sale. 
Ainsworth  then  filed  a  bill  to  enjoin  the  sale,  to  which  the 
plaintiffs  in  error  answered  and  also  filed  a  cross  bill,  claiming 
the  right  to  redeem  from  the  sale  under  the  foreclosure,  and 
asking  for  an  account  of  rents  and  profits.  The  court  ren- 
dered a  decree  refusing  to  require  Ainsworth  to  account  for 
rents  and  profits,  and  enjoining  the  sale  until  the  plaintiffs  in 
error  should  pay  Ainsworth  the  amount  bid  by  him  at  the 
mortgage  sale,  and  also  the  amount  paid  by  him  in  redeeming 
from  the  deed  of  trust.  To  this  decree  the  judgment  creditors 
have  prosecuted  a  writ  of  error. 

From  the  foregoing  statement  it  is  apparent  the  plaintiffs  in 
error  have  no  grounds  for  complaining  of  this  decree.  They 
have  no  right  of  redemption  on  any  terms,  and  therefore  can 
not  object  to  such  terms  as  the  complainant,  in  his  original 
bill,  thought  proper  to  offer,  and  the  court  to  decree.  The 
judgment  in  favor  of  plaintiffs  in  error  having  been  rendered 
in  another  county,  was  itself  not  a  lien  upon  the  land.  The 
levy  became  a  lien  as  soon  as  it  was  recorded,  but  it  would  be 
unreasonable  to  hold  such  a  lien  could  continue  after  the  lien 
of  the  judgment  itself  upon  land  situate  in  the  county  of  its 
rendition  had  expired.  This  was  substantially  decided  in  Big- 
gin v.  Mulligan,  4  Gilm.  51.  In  that  case,  as  in  this,  there  had 
been  a  levy  on  real  estate,  and  more  than  seven  years  from  the 
30— 53rd  III. 
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rendition  of  the  judgment,  a  venditioni  exponas  was  issued  upon 
said  levy  as  in  this  case.  The  court  held  the  lien  was  lost 
with  the  expiration  of  the  seven  years.  Of  course  no  addi- 
tional duration  can  be  given  to  the  lien  of  the  levy,  where  it  is 
made  in  a  foreign  county.  We  also  held  in  Tenney  v.  Hemen- 
way,  ante  97,  that  the  lien  of  the  execution  depended  on  that 
of  the  judgment,  and  could  not  be  prolonged,  by  a  levy,  beyond 
the  seven  years.  In  this  case  more  than  seven  years  had 
elapsed  between  the  last  day  of  the  term  at  which  the  judg- 
ment was  rendered,  and  the  issue  of  the  venditioni ;  and  under 
any  view  which  can  be  taken,  there  was  no  lien  upon  the 
mortgaged  premises,  and  no  right  to  redeem. 

Decree  affirmed. 


Sakford  Richards 

V. 

William  C.  Betzer. 


1.  Assignment  —  icithout  date  —  presumption  as  to  time  of  assignment. 
Where  the  assignment  of  a  promissory  note  is  without  date,  the  law  raises 
the  presumption,  subject  to  be  rebutted,  that  the  transfer  was  made  before 
maturity.  And,  in  such  case,  in  an  action  by  the  assignee  against  the  maker, 
it  devolves  upon  the  defendant  to  overcome  this  presumption  by  proof. 

2.  So,  in  an  action  on  a  promissory  note,  by  the  assignee  against  the 
maker,  the  assignment  being  without  date,  and  the  defense  being  a  partial 
failure  of  consideration,  it  was  held,  the  defendent  having  failed  to  introduce 
any  evidence  showing  the  transfer  was  made  after  maturity,  the  question 
was  properly  left  to  the  jury,  whether  the  plaintiff  purchased  the  note  under 
such  circumstances  as  charged  him  with  notice  of  any  defense  the  defend- 
ant might  have  to  the  note,  whether  the  circumstances  were  such  as  would 
put  a  prudent  man  upon  inquiry. 

3.  Failure  of  consideration — what  constitutes.  To  constitute  a  failure 
of  consideration  of  a  promissory  note,  there  must  be  either  a  warranty  or  a 
false  and  fraudulent  representation  of  the  thing  sold. 
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4.  Fraudulent  representations — scienter.  And  to  render  represen- 
tations fraudulent,  the  person  making  them  must  know,  or  have  reason  to 
believe  them  to  be  false. 

5.  So,  in  an  action  on  a  promissory  note,  where  the  defense  is  a  failure 
of  consideration,  on  the  ground  of  false  and  fraudulent  representations,  it 
devolves  upon  the  defendant  to  prove,  not  only  that  the  representations 
were  untrue,  but  that  the  seller  knew  them  to  be  false  when  he  made  them. 

6.  Parties — in  action  upon  promissory  note — of  the  equitable  owner.  The 
right  of  action  upon  a  promissory  note  is  in  the  person  holding  the  legal 
title,  notwithstanding  the  fact  that  another  person  may  have  an  equitable 
interest  therein.  And  it  is  no  concern  of  the  maker  that  a  third  person 
holds  an  equitable  interest  in  the  note. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  brought  by  Sanford  Richards,  against 
William  C.  Betzer,  to  the  November  term,  1868,  of  the  Cham- 
paign circuit  court,  on  two  promissory  notes,  executed  by  the 
defendant,  in  favor  of  one  S.  D.  Mandeville,  who  endorsed 
them  to  the  plaintiff,  both  notes  bearing  date  of  October  5, 
1867,  due  in  ten  months  after  date,  and  drawing  ten  per  cent 
interest  from  date,  one  for  the  sum  of  $1000,  and  the  other 
for  $584.  Upon  a  trial  being  had,  judgment  was  rendered  for 
the  plaintiff  in  the  sum  of  $1300,  and  to  reverse  this  judgment 
the  plaintiff  appeals. 

Mr.  E.  L.  Sweet,  for  the  appellant. 

Mr.  C.  B.  Smith,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant 
against  appellee,  on  two  promissory  notes  executed  by  appellee 
to  one  S.  D.  Mandeville,  and  endorsed  by  him  to  appellant. 
The  general  issue  and  two  special  pleas  were  filed.  The  first 
special  plea  averred  that  the  notes  were  given  on  the  purchase 
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of  a  flock  of  sheep  sold  to  appellee  by  Mandeville,  who  repre- 
sented that  the  ewes  of  the  flock  had  not  been  to  bucks,  and 
were  not  with  lamb,  when  they  had,  in  fact,  been  so  exposed, 
and  were  with  lamb,  whereby  a  large  number  became  and  were 
injured  and  died,  whereby  a  heavy  loss  was  sustained,  and  the 
consideration  of  the  note  had  failed,  in  part.  The  plea  avers 
that  appellant  had  notice  of  the  facts  when  he  purchased  the 
notes  of  Mandeville,  and  that  they  were  then  due. 

The  second  special  plea  is  substantially  the  same,  except  that 
Mandeville  represented  that  the  ewes  had  not  been  exposed  to 
the  bucks,  except  to  one  aproned  buck  a  part  of  one  night.  It 
avers  that  they  had  been  otherwise  exposed,  and  were  with 
lamb,  whereby  loss  ensued,  and  there  was  a  partial  failure  of 
consideration.  To  these  pleas,  replications  were  filed,  and 
issues  to  the  country  were  formed. 

On  a  trial  before  the  court  and  a  jury,  a  verdict  was  rend- 
ered in  favor  of  plaintiff  for  the  sum  of  $1300.  He  thereupon 
entered  a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  was  rendered  on  the  verdict ;  to  reverse  which,  the 
plaintiff  brings  the  record  to  this  court,  and  assigns  various 
errors. 

The  notes  both  bear  the  same  date,  and  fell  due  at  the  same 
time.  They  were  endorsed  to  appellant,  but  the  assignment  is 
without  date.  Where  the  endorsement  is  not  dated,  the  law 
raises  the  presumption,  subject  to  be  rebutted,  that  the  transfer 
was  made  before  maturity.  It  then  devolved  upon  appellee 
to  overcome  this  presumption  by  proof.  In  this  he  has  failed, 
as  he  introduced  no  evidence  to  prove  that  the  notes  were 
transferred  after  maturity,  and,  on  the  other  side,  Mandeville 
and  appellant  both  swore  that  they  were  transferred  before  they 
became  due  ;  and  the  instructions  properly  left  the  question 
to  the  jury  whether  appellant  purchased  the  notes  under  such 
circumstances  as  charged  him  with  notice  of  any  defense  appel- 
lee might  have  to  the  notes,  whether  the  circumstances  were 
such  as  would  put  a  prudent  man  upon  inquiry. 
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To  constitute  a  failure  of  consideration  to  a  note  there  must 
be  a  warranty  of  the  property,  or  a  false  and  fraudulent  repre- 
sentation of  the  thing  sold.  A  person  selling  property  in  good 
faith,  and  without  any  knowledge  that  it  is  defective,  and  who 
makes  no  warranty  as  to  its  quality,  is  guilty  of  no  wrong,  and 
the  fact  that  it  is  not  what  the  purchaser  supposed  it  was,  does 
not  constitute  a  failure  of  consideration ;  but  where  false  and 
fraudulent  representations  are  made,  or  a  warranty  given  which 
is  broken,  there  is,  in  such  cases,  a  failure  of  consideration  to 
the  extent  of  the  injury  sustained.  Thus,  in  Owings  v.  Thomp- 
son, 3  Scam.  502,  it  was  held  that  it  did  not  matter  what 
representations  were  made,  if  they  were  in  good  faith,  and  the 
transaction  was  not  tainted  with  fraud,  where  there  was  no 
express  agreement  on  the  subject.  Also,  in  the  case  of  Myers 
v.  Turner,  17  111.  179,  it  was  held  that  the  transfer  of  an  inter- 
est in  a  patent  is  a  sufficient  consideration  to  authorize  a  recov- 
ery on  a  promissory  note  given  for  its  purchase,  although  the 
invention  may  be  of  little  practical  value.  So,  in  Kerney  v. 
Gardner,  27  111.  163,  it  was  held  that  a  quit-claim  deed  is  a 
sufficient  consideration  for  a  promissory  note,  in  the  absence  of 
fraud.  And  to  the  same  effect  is  the  case  of  Burney  v.  Smith, 
17  111.  531.  These  cases  establish  the  rule  that,  to  constitute  a 
failure  of  consideration,  there  must  be  either  a  warranty  or  a 
fraud  practiced  by  the  seller. 

In  this  case  the  pleader  seems  to  recognize  the  rule,  as  he 
avers  in  the  pleas  that  Mandeville  falsely,  fraudulently  and 
deceitfully  made  the  representations  of  which  complaint  is  made. 
It  devolved,  then,  upon  appellee  to  prove  not  only  that  the 
representations  were  untrue,  but  that  Mandeville  knew  they 
were  false.  In  his  sixth  instruction  a  scienter  is  wholly  ignored. 
Under  that  instruction  the  jury  were  required,  if  they  believed 
the  representations  were  made,  and  appellant  was  put  upon 
inquiry  by  the  circumstances  of  the  case,  to  find  for  appellee, 
however  honestly  they  may  have  been  made.  To  render  repre- 
sentations fraudulent,  the  person  making  them  must  know, 
or  have  reason  to  believe  them  to  be  false.     This  instruction 
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was,  therefore,  essentially  defective,  and  well  calculated  to  mis- 
lead the  jury,  and  should  not  have  been  given  without  a 
proper  modification.  For  this  error,  the  judgment  of  the  court 
below  must  be  reversed.  , 

We  perceive  no  force  in  the  objection  that  the  seventh,  eighth, 
ninth  and  tenth  instructions  of  appellee  were  not  given.  The 
endorsement  to  appellant  vested  the  legal  title  to  the  notes  in 
him.  If  his  brother  has  any  interest  in  the  notes,  it  is  equit- 
able, and  a  matter  of  adjustment  between  them,  and  with  which 
appellee  has  no  concern.  Nor  do  we  find  any  evidence  that  the 
notes  were  endorsed  in  blank,  and  filled  up  after  suit  was 
commenced,  even  if  that  could  defeat  a  recovery  in  this  action. 
For  the  error  above  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Walker 

V. 

Charles    Carey. 


1.  Evidence  in  chancery — mode  of  preserving  the  same.  Since  the  act 
allowing  oral  testimony  in  chancery,  under  the  practice  of  preserving  the 
evidence  by  recitals  in  the  decree,  it  is  not  necessary  to  give  the  evidence 
in  the  words  of  the  witnesses,  but  only  the  facts  proved. 

2.  So  where  a  decree  in  chancery  recited  that  upon  the  hearing,  certain 
facts  were  proved  by  the  evidence  introduced,  and  the  court  so  finds,  and 
upon  objection  that  no  facts  were  stated  in  the  decree,  but  simply  a  conclu- 
sion from  other  facts,  it  was  held,  that  such  a  recital  was  sufficient. 

3.  And  in  such  case,  if  either  party  is  dissatisfied  with  the  finding  of  the 
court,  they  should  preserve  the  evidence  in  a  certificate. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;   the 
Hon.  James  Steele,  Judge,  presiding. 
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This  was  a  suit  in  chancery,  brought  by  Charles  Carey 
against  William  Walker,  impleaded  with  William  Kile,  for  the 
settlement  of  a  partnership  concern,  the  answer  of  defendants 
being  under  oath,  as  required  by  the  bill.  Upon  the  hearing, 
the  court  rendered  the  following  decree,  to  reverse  which 
defendants  bring  the  record  to  this  court,  and  assign  for  error 
that  there  is  no  evidence  in  the  record  to  support  the  decree  as 
rendered  by  the  court. 

"  And  now  at  this  day  comes  the  complainant,  by  his  solicit- 
ors, and  the  defendants,  by  their  solicitors,  and  this  cause  is  set 
down  for  hearing  on  original  and  amended  bills,  the  several 
answers  of  defendants,  replications  of  the  complainant,  exhib- 
its, and  oral  and  written  proofs  to  be  heard.  And  thereupon 
this  cause  comes  on  for  hearing  and  trial,  set  down  as  above. 
And  the  complainant  and  defendant  introduced  their  respective 
proofs  and  evidence,  both  oral  and  written.  And  it  was  proved 
by  the  evidence  introduced,  and  the  court  so  finds,  that  the 
complainant  and  the  said  defendant,  Walker,  entered  into  part- 
nership, and  continued  the  business  thereof,  as  stated  in  said 
bill ;  it  was  further  proved  by  the  evidence  introduced,  and  the 
court  so  finds,  that  said  partnership  business  has  ended,  and 
that  there  has  never  been  a  final  adjustment  of  their  partner- 
ship affairs.  It  was  further  proved  by  the  evidence  introduced, 
and  the  court  so  finds,  that  before  the  commencement  of  this 
suit,  the  said  complainant  and  the  said  defendant  divided 
the  property  belonging  to  said  firm,  except  the  lumber  and 
wood  on  hand,  and  the  debts  and  accounts  due  the  firm,  and 
that  said  defendant,  Walker,  got  his  share  in  personal  property, 
and  the  said  complainant  got  his  share  in  some  personal  prop- 
erty and  in  the  real  estate  described  in  said  bill ;  it  was  further 
proved  and  admitted  by  Walker,  that  he  had  received  the  share 
of  said  property  that  was  set  apart  to  him,  and  the  court  finds 
the  fact  so  to  be.  It  was  further  admitted,  and  the  court  so 
finds,  by  the  said  Walker,  that  the  legal  title  to  the  undivided 
one-half  of  the  real  estate  described  in  said  bill  was  in  the  said 
Walker,  and  that  he  had  agreed  to  convey  the  same  to  the  said 
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complainant ;  it  was  further  proved  by  the  evidence,  to  the  sat- 
isfaction of  the  court,  that  the  said  defendant,  Walker,  has 
neglected  and  refused,  and  still  neglects  and  refuses,  to  convey 
said  real  estate  to  the  said  complainant,  and  the  court  finds  the 
fact  so  to  be.  It  was  further  proved  by  the  evidence  in  the 
case,  and  the  court  so  finds,  that  since  the  division  of  said  real 
and  personal  property  above  recited,  the  defendant,  Walker, 
has,  by  agreement  and  consent  of  the  complainant,  appropria- 
ted and  used  all  of  the  lumber  belonging  to  the  firm  at  the  lumbei 
yard  at  Paris,  at  a  price  agreed  on  by  them,  and  that  the  said 
defendant,  Walker,  has  collected  all  of  the  accounts  that  were 
due  the  firm  and  were  collectible,  and  has  charged  himself  with 
the  same.  It  was  further  proved  by  the  evidence  in  the  case, 
that  the  complainant  has  appropriated  all  of  the  lumber  belong- 
ing to  the  said  firm  at  the  mill,  and  is  properly  charged  with 
the  same,  and  the  court  so  finds,  and  the  value  and  quality 
thereof  was  also  proved  by  the  evidence.  It  was  further  proved 
by  the  evidence,  and  the  court  so  finds,  that  all  of  the  debts 
against  said  firm  have  been  paid,  and  that  all  the  assets  and 
property  of  said  firm  have  been  disposed  of,  and  that  there  is 
now  no  property  remaining  on  hands  belonging  to  said  firm, 
and  no  outstanding  evidence  of  indebtedness  against  said  firm, 
excepting  the  two  notes  mentioned  in  said  bill  and  answer  as 
given  by  said  firm  to  said  Walker,  and  by  said  Walker  assigned 
to  said  defendant,  Kile.  It  was  further  admitted  by  the  said 
defendants,  and  each  of  them,  that  said  two  notes,  assigned  and 
indorsed  by  said  Walker  to  said  Kile,  were  so  assigned  and 
indorsed  after  the  same  became  and  were  due,  and  the  court  so 
finds  the  fact  to  be.  It  was  further  proved  by  the  evidence, 
and  the  court  so  finds,  that  the  said  Kile  has  commenced  a  suit 
on  said  notes  in  the  Edgar  circuit  court,  against  the  said  com- 
plainant and  the  said  defendant,  Walker,  and  that  said  notes 
amount,  at  this  date,  to  the  sum  of  twenty-five  hundred  dollars. 
It  was  further  proved  by  the  evidence  in  the  case,  and  the 
court  so  finds,  that  at  the  time  and  before  the  assignment  and 
endorsement  of  said  notes  by  said  defendant,  Walker,  to  the 
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said  defendant,  Kile,  that  the  said  defendant,  Walker,  had  in 
his  possession  and  had  appropriated  to  his  own  use  of  the  prop- 
erty and  assets  of  said  firm  of  Carey  &  Walker,  a  sum  of  money 
more  than  sufficient  to  pay  off  and  satisfy  said  notes,  and  was 
at  that  time  indebted  to  said  firm  as  aforesaid,  more  than  the 
said  firm  was  indebted  to  said  defendant,  Walker,  on  and  by 
said  two  notes,  and  that  said  notes  were  equitably  paid  and  sat- 
isfied after  the  maturity  thereof,  and  before  the  assignment  of 
the  same  to  the  defendant,  Kile,  and  that  said  defendant,  Kile, 
received  said  notes  after  they  had  been  so  paid,  as  aforesaid, 
and  after  the  maturity  thereof,  of  all  which  facts  Kile  had 
notice.  It  was  further  proved  to  the  satisfaction  of  said  court, 
by  the  evidence  herein,  and  the  court  so  finds,  that  after  the 
payment  of  said  two  notes  by  the  defendant,  Walker,  as  afore- 
said, the  said  defendant,  Walker,  would  still  be  owing  to 
said  firm  the  sum  of  one  hundred  and  fifty-eight  dollars,  one- 
half  of  which  would  be  justly  due  from  said  defendant,  Walker, 
to  said  complainant,  Carey,  and  the  court  so  finds.  It  was 
further  proved  by  the  evidence  introduced,  and  the  court  so 
finds,  that  the  statement  of  the  accounts  as  filed  by  said  defend- 
ant, Walker,  with  his  answer,  is  not  correct ;  and  it  was  further 
proved  by  the  evidence  introduced,  and  the  court  so  finds,  that 
the  true  statement  of  their  partnership  accounts  is,  that  after 
crediting  the  said  defendant,  Walker,  with  the  amount  of  said 
two  notes  given  by  said  firm  to  Carey  &  Walker,  and  by  him 
assigned,  after  the  maturity  thereof,  to  said  Kile,  and  the  pay- 
ment thereof  as  aforesaid,  that  the  said  defendant,  Walker,  was 
still  owing  to  said  complainant,  Carey,  the  sum  of  seventy-nine 
dollars  on  final  account. 

Wherefore,  it  is  by  the  court  ordered,  adjudged  and  decreed, 
that  the  partnership  heretofore  existing  between  the  said  com- 
plainant and  the  said  defendant,  Walker,  be,  and  the  same  is 
hereby  dissolved,  and  that  the  said  defendant,  Walker,  convey 
to  said  complainant,  the  undivided  half  of  the  said  real  estate 
in  said  bill  mentioned,  to-wit :  The  south  half  of  northeast 
quarter,  of  NWJ  and  NWJ  of  N  WJ  excepting  nineteen  (19) 
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acres  heretofore  sold  by  Eslie  Quiet  to  James  Heaton ;  the  SJ- 
of  N  W|  and  N  Ei  of  S  Wi  and  all  that  part  of  N  Wi  of  S  E£ 
and  S  W  of  S  E J  lying  west  of  Sugar  Creek,  all  of  said  land 
being  in  section  sixteen  (16)  township  thirteen  (13)  north  of 
range  eleven  (11)  west,  situated  in  Edgar  county,  State  of  Illi- 
nois, within  twenty  days  from  the  rising  of  this  court,  and  in 
default  of  such  conveyance,  that  the  master  in  chancery  of  this 
court  convey,  by  deed,  the  same  to  the  said  complainant. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said 
defendants,  and  each  of  them,  be,  and  they  are  hereby  forever 
barred  and  enjoined  from  collecting  the  said  two  notes  in  this 
decree,  and  in  said  bill  and  answer,  mentioned  as  given  by  the 
firm  of  Carey  &  Walker  to  the  said  Walker,  and  by  him 
assigned  to  said  Kile,  from  the  said  complainant,  or  any  part 
thereof,  and  that  said  notes  be,  and  they  are  hereby  declared 
paid,  so  far  as  the  complainant  is  concerned. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said 
defendant,  Walker,  pay  to  the  said  complainant  the  sum  due 
him  as  above  found,  on  settlement  of  the  partnership  accounts. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said 
complainant  and  the  said  defendant,  Walker,  each  pay  one-half 
of  the  costs  of  this  proceeding,  and  that  execution  issue  for  said 
amount  decreed  to  be  paid  to  complainant,  and  to  each  party, 
for  costs,  as  aforesaid." 

Mr.  John  Scholfield,  for  the  plaintiffs  in  error. 

The  bill  in  this  case  required  the  answer  to  be  under  oath ; 
it  was  so  made,  and  therefore,  so  far  as  responsive  to  the  alle- 
gations of  the  bill,  it  must  be  received  as  true,  unless  it  be 
disproved  by  evidence  amounting  to  the  testimony  of  two  wit- 
nesses. Stoufer  v.  Machen,  16  111.  553;  Pardon  v.  Teffb,  22  111. 
366. 

The  recitals  in  the  decree,  in  the  main,  are  in  direct  opposi- 
tion to  the  allegations  of  the  answer.     Thus  the  decree  recites  : 

"  It  was  further  proved  by  the  evidence  introduced,  and  the 
court  so  finds,  that  the  statement  of  the  accounts,  as  filed  by 
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said  defendant,  Walker,  with  his  answer,  is  not  correct ;  and  it 
was  further  proved  by  the  evidence  introduced,  and  the  court 
so  finds,  that  the  true  statement  of  their  partnership  accounts 
is,  that  after  crediting  the  said  defendant,  Walker,  with  the 
amount  of  said  two  notes  given  by  said  firm  to  him,  and  by 
him  assigned  after  the  maturity  thereof  to  said  Kile,  and  the 
payment  thereof  as  aforesaid,  the  said  defendant,  Walker, 
was  still  owing  to  said  complainant,  Carey,  the  sum  of  seventy- 
nine  dollars  on  final  account." 

Now,  upon  what  "  facts  proved"  is  this  recital  based  ?  No 
facts  are  stated  in  the  decree,  but  simply  a  conclusion  from 
other  facts  is  given.  Whether  this  conclusion  is  right  or  wrong 
this  court  can  not  know.  The  only  facts  in  the  record  are  the 
statements  of  the  answer,  and  from  those  the  conclusion  is 
unquestionably  wrong.  If  other  facts  were  proved,  they  are 
not  recited.  The  statute  authorizing  testimony  to  be  intro- 
duced orally  in  chancery,  does  not  dispense  with  the  necessity 
of  incorporating  the  testimony  in  the  record.  The  evidence  or 
the  facts  proved  by  it  ought  to  be  stated  in  the  record.  White 
v.  Morrison  et  al.  11  111.  361 ;   Ward  v.  Owens,  12  111.  283. 

A  careful  examination  of  this  decree  must  satisfy  the  court 
that  it  fails  to  state  the  substantial  facts  necessary  to  sustain  it. 
It  does  not  appear  from  it  what  amount  of  money  was  put 
into,  or  taken  out  of,  the  partnership  business  by  the  respective 
partners ;  what  profits  or  losses  were  made  or  sustained  by  the 
firm ;  what  amount  of  business  was  done  by  the  firm ;  what 
amount  of  debts  were  contracted  by  it ;  what  amount  of  money, 
and  the  value  of  the  property  possessed  by  the  firm  at  the  time 
of  dissolution ;  what  was  the  state  of  the  account  between  the 
respective  partners  and  the  firm.  Nor  does  it  appear  in  what 
respect  the  defendant's  answer  is  untrue.  It  is  insisted  that 
without  a  knowledge  of  these  facts,  no  matter  how  proved,  no 
court  could  render  an  intelligent  decree  in  such  a  case,  and, 
without  their  knowledge,  it  is  impossible  for  this  court  to  say 
that  the  decree  below  was  right. 
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If  this  recital  of  "  facts  proved"  is  sufficient,  then  there  is 
no  necessity  of  reciting  any  facts.  The  final  determination  of 
the  court  would  furnish  the  same  amount  of  information,  for 
the  conclusion  of  the  court  is  all  that  is  stated  here. 


Mr.  James  A.  Eads  and  Mr.  John  W.  Blackburn,  for  the 
defendant  in  error. 

Is  the  manner  of  preserving  the  facts  of  the  case,  in  the 
decree,  in  accordance  with  correct  practice  ?  The  decree  recites 
that  upon  the  hearing,  both  parties  "  introduced  their  respect- 
ive proofs  and  evidence,  both  oral  and  written."  The  decree 
then  recites  that  certain  facts  were  proved  by  the  evidence 
introduced,  and  that  certain  facts  were  admitted  to  be  true  by 
the  defendants,  and  the  court  so  finds.  We  submit  that  this 
manner  of  preserving  the  evidence  is  correct  practice.  White 
v.  Morrison,  11  111.  361 ;  Nichols  et  al.  v.  Thornton,  16  111.  113 : 
Moore  v.  School  Trustees,  19  111.  83  ;  Martinet  al.  v.  Hargardine, 
46  111.  322  ;  Day  v.  Dunham,  2  Johnson  Chancery  R,  102  ;  Bur- 
dine  v.  Sheldon,  10  Yerger,  41. 

The  case  of  Moore  et  al.  v.  School  Trustees,  19  111.  83,  fully 
meets  this  case.  The  court  there  say  "  the  decree  does  not 
attempt  to  give  the  evidence  in  the  words  of  the  witnesses,  but 
states  the  facts  or  points  proved."  "  It  would  lead  to  burden- 
some prolixity  to  compel  courts  to  literally  set  forth  the  evi- 
dence taken  in  open  court  upon  which  decrees  are  based." 

If  it  becomes  a  question  whether  the  statement  of  witnesses 
establish  the  facts,  or  any  particular  facts  in  issue,  either  party 
may,  by  bill  of  exceptions,  preserve  the  evidence.  Moore  et  al. 
v.  School  Trustees,  19  111.  83.  The  facts  set  out  in  the  decree 
as  proved,  and  the  recitals  of  proofs  found  therein,  can  not  be 
questioned.     Cooley  v.  Scarlett,  38  111.  316. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court  • 

This  was  a  bill  in  chancery,  exhibited  by  Charles  Carey 
against  William  C.  Walker,  impleaded  with  William  Kile,  for 
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the  settlement  of  a  partnership  concern,  and  a  decree  for  the 
complainant. 

The  record  is  brought  here  by  writ  of  error  to  reverse  this 
decree,  and  the  principal  objection  made  is,  that  in  the  record 
the  evidence  is  not  preserved. 

We  perceive  no  objection  to  the  decree  in  this  regard.  As 
this  court  said  in  Moore  v.  The  School  Trustees,  etc.  19  111.  83, 
a  decree  need  not  give  the  evidence  in  the  words  of  the  wit- 
nesses, but  the  facts  proved. 

It  was  also  said  in  Cooley  v.  Scarlett,  38  ib.  316,  that  since  the 
passage  of  the  act  allowing  oral  testimony  in  chancery  causes, 
it  had  been  the  settled  practice,  under  repeated  decisions  of  this 
court,  to  preserve  the  evidence  by  recitals  in  the  decree,  if 
counsel  prefer  that  method,  and  that  the  statements  in  a  decree 
are  no  more  subject  to  question,  than  those  in  a  bill  of  excep- 
tions would  be  in  a  case  at  common  law. 

If  the  counsel  in  this  case  were  dissatisfied  with  the  finding, 
they  should  have  preserved  the  evidence  in  a  certificate. 

From  the  facts  found  by  the  court,  as  proved  by  the  evi- 
dence, the  decree  is  right  and  must  be  affirmed. 

Decree  affirmed. 


Thomas  D.  McKee 

v. 

The  Board  of  Supervisors  of  Champaign  County. 


1.  Equalizing  assessments — as  between  improved  and  unimproved  lands. 
The  board  of  supervisors,  in  exercising  their  power  of  equalizing  assess- 
ments between  the  different  towns  of  the  county,  must  add  or  deduct  the 
same  per  cent  upon  all  the  real  estate  in  any  one  township. 

2.  So,  an  order  of  the  board  of  supervisors  increasing  the  valuation  of 
the  improved  lands  in  a  township  by  adding  one  hundred  per  cent,  and  that 
of  the  unimproved  lands  by  adding  twenty-five  per  cent,  is  illegal  and  void. 
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3.  Judgment  for  taxes — of  noticeby  the  collector.  A  judgment  entered 
against  lands  for  taxes  where  the  collector  failed  to  give  the  notice  required 
by  statute  of  his  intended  application  for  judgment,  is  invalid. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cunningham  &  Webber,  for  the  plaintiff  in  error. 

Messrs.  Somers  &  Wright,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  upon  a  judgment  for  taxes.  The 
board  of  supervisors  added  one  hundred  per  cent  to  the  valua- 
tion of  improved,  and  twenty-five  per  cent  to  the  valuation  of 
unimproved  lands  in  the  township  in  which  the  land  in  question 
is  situated. 

We  decided,  in  The  People  ex  ret.  Shank  v.  Nichols,  49  111. 
517,  that  the  board  of  supervisors,  in  exercising  their  power  of 
equalizing  assessments  between  the  different  towns  of  the  county, 
must  add  or  deduct  the  same  per  cent  upon  all  the  real  estate 
in  any  one  township.  This  is  decisive  of  the  present  case.  See, 
also,  State  v.  Allen,  43  111.  456. 

Another  fatal  objection  to  the  judgment  is,  that  the  record 
shows  no  notice  by  the  collector  of  his  intended  application  for 
judgment. 

Judgment  reversed. 
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John  Silsbe 

v. 

Napoleon  B.  Lucas  et  al. 


1.  New  trials — 7iow  many  may  be  granted.  The  34th  section  of  the 
practice  act,  which  declares  that,  "  No  more  than  two  new  trials  shall  he 
granted  to  the  same  party  in  the  same  cause,"  does  not  operate  to  restrain 
the  court  from  granting  any  number  of  new  trials  upon  errors  of  law,  but 
only  from  granting  to  the  same  party  more  than  two  new  trials  upon  the 
ground  of  the  verdict  being  against  the  evidence. 

2.  Measure  of  damages — in  suit  on  an  injunction  bond.  A  party, 
whose  land  was  sold  under  a  decree  of  foreclosure  of  a  mortgage,  borrowed 
money  to  redeem  from  the  sale.  The  lender  advanced  the  money  for  the 
redemption,  and  took  the  title  to  the  land  in  himself,  for  security,  giving  an 
obligation  to  reconvey  upon  payment  of  the  money  so  advanced  by  him, 
within  a  stipulated  time.  The  time  having  expired,  he  obtained  a  decree 
for  the  sale  of  the  land  to  pay  the  debt,  becoming  himself  the  purchaser, 
and,  after  the  expiration  of  fifteen  months,  procured  a  deed  from  the  master 
in  chancery.  Upon  his  application  for  a  writ  of  possession,  the  borrower 
filed  a  bill  in  chancery,  enjoining  the  same,  giving  a  bond  conditioned  for 
the  payment  of  costs  and  damages,  etc.  The  injunction  being  dissolved, 
the  lender  brought  suit  on  the  bond :  Held,  the  only  question  to  be  consid- 
ered in  estimating  the  damages  he  was  entitled  to  recover  was,  what  damages 
he  had  sustained  by  being  prevented  from  obtaining  possession  of  the  land 
in  consequence  of  the  suing  out  of  the  injunction,  and  that  no  sum  the 
land  was  worth,  above  the  amount  advanced  bj  him,  could  be  set  off  against 
the  damages  sustained. 

Appeal  from  the  Alton  City  Court ;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding. 

This  was  an  action  of  debt,  on  a  bond,  brought  b)r  John 
Silsbe  against  Napoleon  B.  Lucas,  Thomas  McDow  and  John 
Utt,  to  the  April  term,  1867,  of  the  circuit  court  of  Jersey 
county,  and  afterward  taken,  by  change  of  venue,  to  the  Alton 
City  Court. 

It  appears  that  Lucas,  on  the  third  of  January,  1856,  bor- 
rowed of  Silsbe  the  sum  of  $1,574.90,  for  which  he  executed 
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his  note,  payable  on  the  third  day  of  January,  1858,  with  ten 
per  cent  interest  per  annum ;  that  he  procured  the  loan  for  the 
purpose  of  redeeming  the  S.  half  S.  W.  17,  7  N,  R.  11  W,  con- 
taining eighty  acres,  which  had  been  sold  under  a  decree  of 
court,  obtained  by  Aaron  Noble  against  Lucas,  the  time  for 
the  redemption  of  which  was  about  to  expire.  It  was  arranged 
that  Silsbe  should  pay  the  redemption  money  to  Noble,  and 
take  an  assignment  of  the  certificate  of  purchase  to  himself,  so 
that  he  could  procure  a  deed  from  the  master  in  chancery  when 
the  time  for  a  redemption  should  expire,  as  security  in  part  for 
the  money  loaned.  Silsbe  paid  the  money  to  Noble,  and 
received  an  assignment  of  the  certificate  of  purchase,  and  after- 
wards obtained  a  deed  for  the  land.  As  further  security,  Lucas 
agreed  with  Silsbe  to  convey  to  him  the  N.  W.  N.  E.  19,  and  a 
piece  of  land  containing  two  acres,  eighty  rods  long  and  four 
rods  wide,  off  the  north  part  of  the  N.  W.  N.  W.  20,  both  in 
township  7  north,  of  range  11  west.  On  the  third  of  March,  1856, 
he  did  convey  these  lands  to  Silsbe  as  additional  security.  On 
the  third  day  of  March,  1856,  Silsbe  executed  to  Lucas  a  bond 
for  the  reconveyance  of  all  these  lands,  upon  the  payment  of 
the  note  and  interest  and  all  taxes  and  assessments.  Lucas 
having  failed  to  pay  the  note  and  interest,  Silsbe,  on  the  third 
of  January,  1859,  filed  a  bill  in  chancery  against  him,  to  sub- 
ject these  lands  to  the  payment  of  the  note  and  interest.  A 
decree  was  rendered  for  the  sale  of  the  land  ;  the  land  was  sold 
under  the  decree,  and  Silsbe  became  the  purchaser,  and  after 
the  expiration  of  fifteen  months,  obtained  a  deed  to  the  same 
from  the  master  in  chancery.  Whereupon,  Silsbe  filed  a  motion 
for  a  writ  of  possession,  when  Lucas  and  his  wife  filed  their 
bill,  for  the  purpose,  among  other  things,  of  enjoining  Silsbe's 
said  motion  for  a  writ  of  possession,  and  gave  the  injunction 
bond  sued  on  in  this  case,  conditioned  that  if  Lucas  would 
well  and  truly  pay,  etc.  such  costs  and  damages  as  might  be  sus- 
tained etc.  by  reason  of  the  wrongful  suing  out  of  said  injunc- 
tion, then  the  same  to  be  void.  Upon  the  hearing  in  the  circuit 
court  it  was  decreed  that  said  injunction  be  made  perpetual, 
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but  upon  writ  of  error  from  this  court,  it  was  ordered  that  said 
decree  be  so  modified  as  to  dissolve  the  injunction  restraining 
Silsbe  from  obtaining  his  writ  of  possession  for  the  eighty-acre 
tract  of  land  described  in  the  bill,  but  so  far  as  it  related  to 
the  two-acre  tract  the  decree  was  affirmed.  And  to  recover  for 
damages  the  plaintiff  has  sustained  by  the  detention  of  the 
eighty-acre  tract  of  land  consequent  on  the  suing  out  of  the 
injunction  by  defendant,  Lucas,  and  his  wife,  this  suit  was 
brought  on  the  bond.  Upon  the  trial,  the 'plaintiff  introduced 
evidence  showing  the  value  of  the  use  of  said  land  during  the 
years  1862-'63-'64,  and  a  portion  of  1865,  the  time  that  the  plain- 
tiff was  kept  out  of  possession  of  the  same  by  reason  of  the 
injunction.  And  against  the  objection  of  the  plaintiff,  the 
defendants  were  allowed  to  give  evidence  to  the  jury,  of  the 
value  of  the  land,  of  the  amount  of  money  loaned  by  the  plain- 
tiff to  defendant,  Lucas,  and  also  against  the  objection  of  the 
plaintiff  defendants  gave  in  evidence  to  the  jury  the  report  of 
the  injunction  case,  Silsbe  v.  Lucas,  36  111.  462.  The  jury 
returned  a  verdict  for  the  defendants,  and  upon  a  motion  for  a 
new  trial  being  overruled,  judgment  was  entered  accordingly, 
whereupon  the  plaintiff  appealed. 

Messrs.  Warren  &  Pogue,  for  the  appellant. 

Messrs.  Billings  &  Wise,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court :    * 

It  is  insisted  by  appellant  that  the  court  below  erred  in  the 
admission  of  evidence  on  the  trial,  and  should  have  granted  a 
new  trial  for  that  reason.  On  the  other  side,  it  is  urged  that, 
there  having  been  two  new  trials  previously  granted,  a  further 
new  trial  was  prohibited  by  the  statute.  The  provision  of  the 
statute  referred  to  as  opposed  to  granting  another  new  trial  is 
the  thirty-fourth  section  of  the  practice  act.  (Gross*  Comp.) 
It  declares  that,  "  No  more  than  two  new  trials  shall  be  granted 
31— 53rd  III. 
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to  the  same  party  in  the  same  cause."  The  question  is  pre- 
sented, whether  this  provision  was  intended  to  control  at  all 
times  and  under  every  kind  of  circumstances,  whether  it 
relates  alone  to  where  the  finding  of  the  jury  is  against  the 
evidence,  or  whether  it  embraces  new  trials  allowed  for  errors 
committed  in  the  admission  or  rejection  of  evidence,  in  giving 
or  refusing  instructions,  or  for  other  improper  rulings  of  the 
judge  trying  the  cause,  and  whether  it  embraces  new  trials 
arising  from  reversals  of  the  judgment  on  error  or  appeal  to 
this  court. 

It  would  seem  to  be  eminently  proper,  where  three  juries  have 
found  the  facts  the  same  way,  that  there  should  be  an  end  of 
the  controversy  as  to  what  the  facts  are.  The  law  having  con- 
stituted the  jury  the  judges  of  the  facts,  and  only  invested  the 
judge  with  power  to  set  aside  the  verdict  when  it  is  to  his  mind 
against  the  evidence,  and  when  the  persons  authorized  to  find 
the  facts  have  three  times  determined  them  the  same  way,  the 
supervisory  power  of  the  judge  should  then  cease,  and  the 
facts  thus  found  should  be  conclusive. 

The  same  reason  does  not  apply  to  the  granting  of  new  trials 
because  errors  in  law  have  been  committed.  It  is  the  duty  of 
the  judge  trying  the  cause  to  apply  the  law  correctly,  and  if 
he  should  commit  an  error,  it  is  his  duty,  if  discovered  in  time, 
and  while  the  case  is  under  his  control,  to  correct  the  error. 
We  can  not  believe  that  the  legislature  intended  to  relieve  the 
court  from  the  duty  of  correcting  errors  he  may  have  commit- 
ted on  the  trial,  or  to  sanction  such  errors.  If  so,  the  legisla- 
ture would  have  declared  that  there  should  be  no  more  than 
two  reversals  of  judgments  in  the  same  case  on  errors  assigned 
by  the  same  party.  But  the  law  requires  this  court  to  reverse 
in  all  cases  where  errors  have  been  committed  by  the  court 
below  that  are  or  might  be  prejudicial  to  the  party  seeking  a 
reversal ;  and  there  is  no  limitation  of  the  power,  or  exonera- 
tion from  the  duty,  of  correcting  all  such  errors.  This  court 
has  no  option  but  to  reverse  whenever  such  errors  have  inter- 
vened, whether  it  be  the  second,  third,  or  any  other  number  of 
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times  the  errors  have  occurred  against  the  same  or  other  party  ; 
and  the  legislature  could  not  have  intended  to  preclude  the 
circuit  judge  from  granting  a  new  trial  when  he  had  committed 
errors,  and  compel  the  party  to  incur  the  expense  of  prosecuting 
the  case  in  this  court  for  their  correction,  and  to  obtain  a 
new  trial  in  that  mode.  Such  indirection  could  not  have  been 
designed.  We  are  clearly  of  opinion  that  it  is  the  duty  of 
the  court  trying  the  cause  to  grant  a  new  trial  whenever  the 
motion  is  interposed,  if  satisfied  that  he  has  erred  in  admitting 
or  rejecting  evidence,  or  in  giving  or  refusing  instructions,  or 
deciding  any  other  legal  question,  and  is  only  restrained,  by  the 
statute,  from  reviewing  the  action  of  the  jury  in  finding  the 
facts  after  the  concurrent  number  of  verdicts,  specified  by  the 
statute,  have  been  found. 

It  is  urged  that  the  court  below  erred  in  permitting  appellees 
to  give  evidence  to  the  jury  of  the  value  of  the  land  and  the 
amount  of  money  loaned.  The  question  properly  before  the 
jury  for  trial  was,  what  damages  appellant  had  sustained  by 
reason  of  the  wrongful  suing  out  of  the  injunction.  It  was 
not  whether  the  land  obtained  under  the  assignment  of  the  cer- 
tificate of  purchase  was  worth  more  than  the  money  advanced. 
That  question  was  proper,  if  it  could  have  been  presented  as  a 
defense,  on  the  hearing  under  the  bill  for  an  injunction.  That 
question  was  cut  off  by  the  decree  in  that  case,  and  could  not 
be  presented  on  the  trial  of  the  issues  in  this  case.  To  permit 
an  inquiry  into  the  sum  of  money  advanced,  and  the  value  of 
the  land  purchased  by  the  assignment  of  the  certificate  of  pur- 
chase by  appellant  was  not  pertinent  to  the  issues,  and  could 
have  no  other  effect  than  to  mislead  the  jury,  and  must  have 
had  that  effect,  as  we  can  see  no  other  mode  of  accounting  for 
the  finding  of  the  jury. 

When  the  court  permitted  that  evidence  to  go  to  the  jury, 
they  had  a  right  to  suppose  it  was  legitimate,  and  it  was  their 
duty  to  determine  whether,  when  the  whole  transaction  was 
considered,  from  its  inception  to  the  time  of  trial,  appellant  had 
not  received  as  much  or  more  in  value  than  the  money  he  had 
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advanced,  with  interest,  while  the  only  question  proper  for 
their  consideration  was  the  damages  he  had  sustained  by  being 
prevented  from  obtaining  possession  of  the  land  by  the  suing 
out  of  the  injunction.  If  appellant  purchased  the  land  at  a 
low  rate,  even  for  less  than  its  value,  there  can  be  no  pretense 
that  any  sum  the  land  was  worth  more  than  was  advanced  by 
appellant,  may  be  set  off  against  the  damages  in  this  case.  In 
admitting  this  evidence,  there  was  manifest  error ;  and  for  that 
reason  the  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


John  B.  Briscoe  et  al. 

v. 
Michael  York  et  al. 


Execution  sale  of  land — irregular  and  fraudulent  proceedings — remedy  in 
chancery.  The  land  of  a  judgment  debtor  was  sold  under  execution,  March 
14,  1868,  he  not  knowing  of  the  sale  at  the  time ;  but  hearing  a  rumor  of  the 
sale,  he  applied  at  the  sheriff's  office  in  May  or  June  following,  and  also  in 
October,  to  learn  the  facts,  and  was  told  on  both  occasions  by  the  deputy 
sheriff  that  there  had  been  no  sale,  nor  were  there  any  papers  on  file  show- 
ing a  sale ;  on  the  contrary,  on  examining  a  book  kept  by  the  sheriff,  there 
was  found  written  across  the  face  of  a  notice  of  the  sale  pasted  therein,  the 
words  "  Ret.  by  order  of  plaintiff0."  The  purchaser  at  the  sale,  the  judgment 
creditor,  did  not  pay  the  costs  until  nine  months  after  the  sale,  and  then 
the  necessary  papers  were  made  out  by  the  sheriff,  but  the  certificate  of 
sale  was  still  not  placed  on  file.  In  July,  1869,  the  debtor,  learning  what 
had  been  done,  deposited  with  the  sheriff  the  necessary  amount  for  redemp- 
tion, which  the  sheriff  refused  to  receive  for  that  purpose.  While  the  money 
was  so  deposited,  the  judgment  creditor  assigned  the  certificate  of  purchase, 
the  assignee  having  full  knowledge  of  the  debtor's  rights :  Held,  on  bill  in  chan- 
cery filed  by  the  debtor,  on  the  sixth  of  August,  1869,  that  by  reason  of  the 
irregular  and  fraudulent  conduct  of  the  officer,  the  debtor  had  the  right  to 
redeem  from  the  sale,  at  least  within  twelve  months  after  the  papers  evi- 
dencing the  sale  were  actually  made  out. 
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Appeal  from  the  Circuit  court  of  Clark  county ;  the  Hon. 
Hiram  B.  Dectus,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below  on 
the  sixth  day  of  August,  1869,  the  purposes  of  which,  and  the 
questions  arising  thereon,  are  set  forth  in  the  opinion  of  the 
court. 

Messrs.  Scholfield  &  Wilkin,  for  the  appellants. 
Mr.  O.  B.  Ficklln",  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Clark  circuit  court,  filed 
by  John  B.  and  Walter  Briscoe  against  Michael  York,  Timo- 
thy H.  Connely,  sheriff,  and  others,  to  enjoin  the  sheriff  from 
executing  a  deed  to  York,  he  claiming  to  hold  a  certificate  of 
purchase,  and  to  enjoin  York  from  applying  for  and  accepting 
such  deed,  and  that  the  levy  and  sale  be  declared  void  and  of 
no  effect. 

The  defendants  demurred  generally  to  the  bill,  which  the 
court  sustained  and  dismissed  the  bill. 

To  reverse  this  decree,  the  complainants  appeal  to  this 
court. 

The  demurrer  was  to  the  merits  of  the  cause,  and  the 
effect  of  it  was  to  admit  all  the  facts  which  are  well  pleaded. 
From  a  consideration  of  these  facts,  we  are  by  no  means  satis- 
fied that  the  sale  should  not  be  wholly  set  aside  as  irregular 
and  fraudulent.  Certainly  the  conduct  of  the  sheriff,  who  sold 
the  property,  is  open  to  severe  censure.  At  the  time  the  prop- 
erty was  offered  for  sale  on  the  Ji.  fa.  and  it  was  struck  off  to 
the  judgment  creditor,  it  was  a  sale  or  it  was  not  a  sale.  If 
the  former,  the  law  prescribed  a  certain  course  for  the  officer 
to  pursue,  one  great  object  of  which  is,  certainly,  to  give  pub- 
licity to  the  transaction,  that  all,  and  particularly  the  judg- 
ment debtor,  might  know  that  his  property  had  been  sold,  and 
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that  he  had  twelve  months  thereafter  within  which  to  redeem  it. 
The  officer  was  required  to  issue  a  certificate  of  sale,  which 
was  to  be  filed  in  the  clerk's  office,  and  to  make  a  return  of  his 
actings  and  doings  on  the  fi.fct. 

In  this  case,  the  sale  was  made  on  the  fourteenth  of  March, 

1868.  In  May  or  June  following,  one  of  the  complainants 
hearing  a  rumor  that  the  property  was  sold,  went  to  the  sher- 
iff's office  and  was  there  informed  by  his  deputy  that  no  sale 
had  been  made ;  and  again  in  October,  he  went  to  the  same 
place  for  information,  and  was  again  assured  by  the  deputy 
sheriff  that  no  sale  had  been  made.  The  papers  were  exam- 
ined, and  nothing  appeared  on  the  records  or  files  showing  that 
a  sale  had  been  made,  but  on  the  contrary,  in  a  book  kept  by 
the  sheriff,  in  which  a  notice  of  the  sale  was  pasted,  was  found 
written  across  the  face,  in  pencil,  the  words,  "  Ret.  by  order 
of  plaintiff."  Surely,  after  such  assurances  that  no  sale  had 
been  made,  the  defendants  had  a  right  to  repose  in  security, 
especially  when  the  purchaser  was  privy  to  the  delay,  he  neg- 
lecting to  pay  the  amount  of  costs,  which  he  did  not  pay  until 
nine  months  after  the  sale,  when  having  paid  them,  the  sheriff 
made  out  the  necessary  papers,  but  did  not  then  place  the  cer- 
tificate of  sale  on  file,  as  required  by  law.     Afterwards,  in  July, 

1869,  when  the  judgment  debtors  learned  what  had  been  done, 
they  attempted  to  redeem  from  the  sale  by  depositing  the 
amount  necessary  with  the  sheriff  for  that  purpose,  but  the 
sheriff  refused  to  receive  it  as  and  for  a  redemption.  Subse- 
quent to  this,  and  while  the  money  was  so  on  deposit,  with  a 
knowledge  of  that  fact,  and  with  the  knowledge  that  complain- 
ants claimed  and  insisted  on  their  right  to  redeem,  York  pur- 
chased the  certificate  of  sale  and  now  claims  a  deed.  It  is 
clear  he  purchased  the  certificate  with  notice  of  the  rights  of  com- 
plainants, and  he  must  be  affected  with  all  the  equities  existing 
against  the  original  purchaser. 

It  seems  to  us  the  bare  statement  of  the  case  is  the  strongest 
argument  which  can   be    made   in   support   of  complainants' 
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right  to  redeem  from  the  sale,  at  least  within  twelve  months 
after  the  papers  evidencing  the  sale  were  actually  made  out. 

The  demurrer  to  the  bill  should  have  been  overruled.  For 
the  error  in  sustaining  it,  the  decree  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


John  Hogan,  for  the  use,  etc. 

v. 

William  H.  Shutler  et  al. 

Forthcoming  bond — under  act  of  1857  concerning  attachment  of  boats 
and  vessels.  In  an  action  upon  a  forthcoming  bond  given  upon  the  seizure 
of  a  steamboat,  under  act  of  1857  on  that  subject,  it  is  not  necessary,  in  a 
plea  setting  up  that,  after  judgment  in  the  attachment  proceeding,  the 
officer  took  the  boat  and  sold  it  under  a  special  execution  issued  thereon,  to 
aver  that  the  boat  was  subject  to  levy  and  sale.  The  obligors  in  the  bond 
had  nothing  to  do  with  that  question,  they  having  only  contracted  that  the 
boat  should  be  forthcoming  to  answer  the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county  ; 
the  Hon.  David  J.  Baker,  Jr.  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  John  Hogan,  the  city 
marshal  of  the  city  of  Cairo,  for  the  use  of  Samuel  Wilson, 
against  William  H.  Shutler  and  Kobert  Wood,  upon  a  bond 
given,  September  20,  1866,  by  the  defendants,  upon  the  release 
of  the  steamboat  Cumberland  seized  by  writ  issued  on  the  same 
day  out  of  the  court  of  common  pleas  of  the  city  of  Cairo, 
under  the  warrant  act  of  February  16,  1857.  The  condition 
of  the  bond,  after  reciting  issuance,  etc.  of  writ,  proceeds  as 
follows :  "  Now,  therefore,  if  said  steamboat,  or  double  the 
said  sum  for  which  said  warrant  was  issued  as  aforesaid,  shall 
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be  forthcoming  to  answer  the  judgment  of  said  court  under 
such  seizure,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue."  The  declaration  recites  the 
making  of  the  bond,  the  condition  thereof,  etc.  the  entry  of  a 
judgment  in  favor  of  Wilson  at  the  January  term,  1867,  of 
the  court  of  common  pleas,  for  $487.69,  (and  costs  of  suit,)  "  for 
divers  and  sundry  supplies  furnished  to  said  steamboat  at  her 
home  port  in  the  city  of  Cairo,  and  State  of  Illinois,  at  the 
special  instance  and  request  of  the  master  and  agents  of  said 
boat."  And  then  follows  the  breach,  that  neither  the  said  steam- 
boat nor  double  the  sum  of  money  for  which  said  writ  was 
sued  out,  was  forthcoming  to  answer  the  judgment,  etc. 

Among  other  pleas,  the  defendant,  Shutler,  filed  the  follow- 
ing: 

"  And  for  a  further  plea  in  this  behalf,  the  defendant  says, 
actio  non,  because,  he  says,  that  after  the  rendition  of  the  said 
judgment  in  the  said  court  of  common  pleas  of  the  city  of 
Cairo,  for  the  said  sum  of  $487.69,  and  costs  taxed  at  the  said 
sum  of  $15.80,  at  the  January  term,  1867,  of  said  court,  as  in 
said  declaration  alleged,  to-wit :  On  the  twenty-fifth  day  of 
January,  1867,  a  special  execution  was  duly  issued  out  of  said 
court  of  common  pleas  of  the  city  of  Cairo,  directed  to  the 
city  marshal  of  the  said  city  of  Cairo,  commanding  him,  as 
such  city  marshal,  to  levy  upon  and  sell  said  steamboat  Cum- 
berland, to  satisfy  said  judgment  and  costs ;  and  that  the  said 
city  marshal  did  afterwards,  to-wit,  on  the  fourth  day  of  Feb- 
ruary, 1867,  by  virtue  of  said  execution,  and  at  the  request  of 
the  said  defendant,  seize  and  take  possession  of  said  steamboat 
Cumberland,  the  said  steamboat  Cumberland  then  and  there 
lying  and  being  in  the  port  of  Cairo  aforesaid,  and  within  juris- 
diction and  bailiwick  of  the  said  city  marshal,  without  this 
that  the  said  steamboat  Cumberland  was  not  forthcoming  to 
answer  said  judgment  as  in  said  declaration  alleged,  and  this 
the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment, etc." 
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To  which,  the  plaintiff  demurred,  and  the  demurrer  being 
overruled,  plaintiff  elected  to  stand  by  the  same.  Whereupon 
final  judgment  was  rendered  for  the  defendant,  to  reverse 
which,  the  plaintiff  brings  the  record  to  this  court. 

Messrs.  O'Melveny  &  Lansden,  for  the  plaintiff  in  error. 

Messrs.  Mulkey  &  Allen,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case  the  court  overruled  a  demurrer  to  the  fifth  plea, 
and  the  plaintiff  abiding  by  his  demurrer,  final  judgment  was 
rendered  for  the  defendant.  The  plea  is  clearly  good.  The 
condition  of  the  delivery  bond  was  that,  if  the  steamboat,  or 
double  the  sum  for  which  it  had  been  seized,  should  be  forth- 
coming to  answer  the  judgment  of  the  court,  then  the  obliga- 
tion should  be  void.  The  plea  in  question  sets  forth  that,  after 
the  rendition  of  the  judgment,  as  alleged  in  the  declaration,  a 
special  execution  was  issued  against  the  boat,  under  which  the 
officer  seized  and  sold  it,  the  plea  further  containing  a  special 
traverse  of  the  averment  in  the  declaration  that  the  boat  was 
not  forthcoming  according  to  the  condition  of  the  bond.  The 
only  objection  taken  to  this  plea  in  the  brief  of  plaintiff 
in  error  is,  that  it  contains  no  averment  that  the  boat  was  sub- 
ject to  levy  and  sale.  None  was  necessary.  The  defendants 
had  nothing  to  do  with  that  question.  They  had  simply  con- 
tracted that  the  boat  should  be  forthcoming  to  answer  the 
judgment,  and  the  plea  shows  it  was  forthcoming,  and  was  sold 
under  the  judgment. 

It  is  unnecessary  to  consider  the  questions  raised  on  the  other 
pleas. 

Judgment  affirmed. 


490  Wylder  v.  Crane  et  al.  [Jan.  T., 

Syllabus. 


Henry  H,  Wylder 

v. 
Levi  Crane   et  al. 


1.  Amendment  of  answer  in  chancery — when  and  on  what  terms  allowable. 
Permission  to  a  party  to  amend  his  answer  is  a  matter  of  discretion  in  the 
chancellor,  and  will  always  be  allowed  in  the  promotion  of  justice  and  when 
injury  can  not  result  to  the  opposite  party. 

2.  And  in  cases  where  injury  might  result  unless  time  is  given  to  the 
opposite  party  to  meet  the  change  in  the  case  produced  by  the  amendment, 
the  court  should  always  refuse  leave  to  amend,  or  give  reasonable  time  to  the 
other  party  to  meet  the  amendment. 

3.  Waiving  answer  under  oath — by  amended  bill.  The  effect  of  an 
answer  under  oath,  to  an  original  bill  calling  for  an  answer  under  oath, 
can  not  be  avoided  by  the  filing  of  an  amended  bill  waiving  the  oath,  and 
an  answer  to  the  same  not  under  oath.  The  answer  under  oath,  to  the 
original  bill,  would  still  be  evidence  on  the  hearing  of  the  cause,  so  far  as 
responsive  to  the  bill. 

4.  Chattel  mortgages — rights  of  prior  and  junior  mortgages.  In  a  suit 
to  subject  property  to  payment  of  a  chattel  mortgage,  sold  under  foreclo- 
sure of  a  prior  mortgage,  it  was  held,  the  prior  mortgage,  not  being  shown 
to  have  been  fraudulent  when  it  was  foreclosed,  barred  and  foreclosed  the 
equity  of  redemption  of  the  mortgagor,  and  also  of  the  mortgagee  under 
the  junior  mortgage. 

5.  Same — notice  of  sale — public  and  private  sales.  Where  the  power  of 
sale  contained  in  a  chattel  mortgage  does  not  require  notice  of  sale  to  be 
given,  the  mortgagee  has  the  option  to  give  notice  or  not  as  he  may  choose, 
and  he  may  sell  at  public  or  private  sale,  but  as  between  the  mortgagor  and 
mortgagee,  the  sale,  to  be  binding,  must  be  fair. 

6.  Same — of  the  possession  of  the  mortgaged  property.  Where  a  chattel 
mortgage  provided  that  the  mortgaged  property  should  remain  with  the 
mortgagor  until  the  maturity  of  the  debt,  which  was  January  1,  1861,  but 
was  permitted  to  retain  the  possession,  as  to  a  portion  of  the  property, 
until  the  spring  of  1861,  and  of  the  residue  until  the  autumn  of  1862,  it 
was  held,  the  mortgage  was  fraudulent  and  void  as  to  a  bona  fide  purchaser 
of  the  property  at  the  dates  last  named. 

7.  Same — irregularity  in  sales— subsequent  purchasers.  A  bona  fide  pur- 
chaser, without  notice,  from  the  purchaser  at  a  foreclosure  sale  of  a  chattel 
mortgage,  is  not  required  to  inquire  whether  such  sale  was  regular,  but 
must  be  protected. 
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8.  And  if  such  sale  is  irregular,  the  mortgagor,  or  his  assigns  or  credit- 
ors, should  take  steps  to  enforce  their  liens,  or  to  make  redemption  before 
the  rights  of  innocent  purchasers  have  intervened,  or  be  barred  in  their 
rights. 

9.  Chancery — remedy  at  law.  Upon  a  bill  in  chancery  being  filed  by  a 
junior  mortgagee  of  chattels,  the  mortgagor  being  made  a  party  defendant, 
to  subject  property,  sold  under  foreclosure  of  a  prior  mortgage,  to  payment 
of  his  debt,  it  was  held,  upon  failure  to  establish  his  right  to  equitable  relief 
against  the  property,  the  complainant  could  not  obtain  a  decree  against  the 
mortgagor  for  payment  of  his  debt,  there  being  a  complete  remedy  at  law, 
unless  such  relief  was  prayed  for  in  the  bill. 

Writ  of  Error  to  the  Alton  City  Court,  the  Hon.  Henry 
S.  Baker,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Seth  T.  Sawyer,  for  the  plaintiff  in  error. 

Messrs.  Warren  &  Pogue,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  one  Levi  Crane 
was  indebted  to  one  Peter  B.  Hudson,  and  on  the  thirty-first 
day  of  December,  1859,  the  former  executed  to  the  latter  a 
chattel  mortgage  on  a  portable  saw  and  grist  mill  and  engine, 
with  a  lot  of  other  personal  property.  It  was  duly  recorded 
on  the  same  day.  Afterwards,  on  the  sixteenth  day  of  Febru- 
ary, 1860,  Crane,  being  indebted  to  complainant,  executed  to 
him  a  mortgage  on  the  same  property.  The  note  due  to  Hud- 
son not  having  been  paid  at  maturity,  he,  on  the  day  it  fell 
due,  took  possession  of  the  property  mentioned  in  the  mort- 
gage, and  after  advertising  it,  sold  the  same  in  pursuance  to 
the  power  contained  in  the  mortgage,  and  one  Meade  Vaughn 
became  the  purchaser.  Vaughn  being  the  owner,  on  the 
first  of  April,  1862,  sold  the  same  to  one  Pliney  G.  Hays  for 
§300,  who  took  and  remained  in  possession  until  the  twentieth 
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of  the  following  October,  when  he  sold  the  engine  and  saw 
mill  and  appurtenances  to  defendant,  Massey,  for  $600.  He 
denies  all  knowledge  of  complainant's  claim.  Massey  took 
possession  in  December  following  his  purchase,  he  having  pur- 
chased previously  to  that  time  the  grist  mill  of  Vaughn,  and 
had  remained  in  possession  until  this  bill  was  filed.  Massey 
denies  that  he  ever  claimed  any  portion  of  the  remainder  of 
the  property,  and  states  in  his  answer  that  a  portion  had  died 
and  that  the  balance  had  been  taken  out  of  his  possession. 

This  bill  was  filed  to  subject  the  property  in  Massey 's  pos- 
session, and  which  he  purchased  of  Vaughn  and  Hays,  to  sale 
for  the  satisfaction  of  complainant's  mortgage,  and  for  an 
account  of  the  rents  and  profits  arising  from  the  use  of  the 
property  by  defendant,  Massey.  On  the  hearing  in  the  court 
below,  the  bill  was  dismissed  at  complainant's  costs. 

It  is  first  urged,  that  the  court  below  erred  in  permitting 
defendant,  Massey,  to  amend  his  answer.  Such  amendments 
have  ever  been  a  matter  of  discretion  in  the  chancellor,  and 
will  always  be  allowed  in  the  promotion  of  justice,  and  where 
injury  can  not  result  to  the  opposite  party;  and  in  cases  where 
injury  might  be  the  result  unless  time  is  given  to  the  opposite 
party  to  meet  the  change  in  the  case  produced  by  the  amend- 
ment, the  court  should  always  refuse  leave  to  amend  or  give 
reasonable  time  for  the  other  party  to  meet  the  amendment.  In 
this  case  there  was  no  such  change  in  the  pleadings  produced 
by  the  amendment,  as  could  have  worked  the  least  injury  to 
plaintiff  in  error.     There  is  no  force  in  this  objection. 

It  is  next  urged,  that  the  court  below  erred  in  dismissing 
complainant's  bill,  and  in  refusing  the  relief  sought.  Defend- 
ant in  error,  Massey,  sets  up  a  paramount  title  in  himself, 
superior  to  the  claim  of  plaintiff  in  error,  and  it  is  insisted 
that  it  devolved  on  him  to  prove  it,  and  that  he  has  failed. 
He  has  shown  that  Crane,  the  common  source  of  title,  gave  to 
Hudson  a  prior  mortgage,  and  that  it  was  foreclosed  under  the 
power  contained  in  the  mortgage,  and  has  proved  that  he 
derives  title  from  the  purchaser  at  that  sale,  of  a  part  of  the 
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property,  and  from  a  grantee  of  the  purchaser  at  that  sale,  of 
the  remainder ;  and  the  evidence  fails  to  show  that  his  pur- 
chase was  made  in  fraud  of  the  rights  of  plaintiff  in  error. 
Hudson's  mortgage,  being  the  elder,  and  not  having  been  shown 
to  have  been  fraudulent,  when  it  was  foreclosed,  barred  and 
foreclosed  the  equity  of  redemption,  both  of  the  mortgagor 
and  plaintiff  in  error. 

The  oath  of  defendants  in  error  was  not  waived,  and  Massey 
answered  under  oath  and  shows  what  title  he  holds,  and  how  it 
is  derived,  and  his  answer  stands  uncontradicted,  and  is  suffi- 
cient to  sustain  the  decree.  It  is  true;  an  amended  bill  was 
filed,  and  an  oath  was  waived  to  the  answer  it  called  for,  and 
it  was  so  filed.  But  by  the  amended  bill  plaintiff  in  error 
could  not  avoid  the  effect  of  the  answer  called  for  and  made 
under  oath  to  the  original  bill.  Plaintiff  in  error  having  so 
called  for  and  obtained  it,  he  could  not  thus  escape  its  effect. 
The  answer  to  the  original  bill  was  therefore  evidence  on  the 
hearing  of  the  cause,  so  far  as  it  was  responsive  to  the  bill,  and 
it  proved  Massey's  title  to  the  property. 

Again,  Hudson  swears  that  he  sold  the  property  under  the 
mortgage,  and  that  Vaughn  became  the  purchaser,  when  the 
note  fell  due  ;  that  the  sale  was  at  public  auction,  and  Vaughn 
became  the  purchaser.  It  will  be  observed  that  the  power  of 
sale  contained  in  the  mortgage  does  not  require  a  notice  to  be 
given,  and  in  the  absence  of  such  a  requirement,  the  mortga- 
gee had  the  option  to  give  notice  or  not,  as  he  might  choose, 
and  he  might  sell  at  public  or  private  sale ;  but  as  between  the 
mortgagor  and  mortgagee,  to  be  binding,  the  sale  should  have 
been  fair.  It  is  also  urged,  that  inasmuch  as  Vaughn  had 
received  an  assignment  of  the  mortgage  on  a  previous  purchase 
from  Hudson,  the  latter  thereby  became  the  mortgagee,  and  as 
such,  could  not  purchase  at  Hudson's  sale  so  as  to  bar  the 
equity  of  redemption.  This  may  be  true  as  far  as  Hudson  and 
Vaughn  are  concerned,  had  Crane  or  plaintiff  in  error  filed  a 
bill  to  redeem  before  Vaughn  sold  the  property  to  a  bona  fide 
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purchaser,  but  it  is  unnecessary  to  discuss  that  question  in  this 
case,  as  it  depends  upon  other  principles. 

Massey  purchased,  as  he  swears,  in  good  faith,  of  a  person 
claiming  title,  in  possession  of  the  property,  under  a  purchase 
on  a  sale  to  foreclose,  or  from  his  grantee.  He  pays  a  valua- 
ble consideration,  and,  as  some  of  the  witnesses  swear,  its  full 
value.  He  purchased  without  notice  of  any  adverse  claim  of 
any  kind,  as  he  swears,  and  there  is  no  evidence  to  the  con- 
trary. Under  such  circumstances,  it  would  operate  with  great 
hardship  if  his  title  should  be  required  to  yield  to  that  of  the 
mortgage  of  plain  tiff  in  error,  junior  in  date,  and  which  has 
laid  dormant  for  four  or  five  years. 

Again,  Massey  purchased  of  Vaughn  and  Hays  long  after 
the  mortgage  to  plaintiff  in  error  fell  due.  It  became  due  on 
the  first  of  January,  1861,  while  Massey  purchased  the  grist 
mill  of  Vaughn  in  the  spring  of  1861,  and  the  saw  mill,  etc. 
of  Hays,  in  the  autumn  of  1862,  and  they  were  both  in  pos- 
session at  the  time  he  purchased.  Thus  it  is  seen  that  plain- 
tiff having  failed  to  reduce  the  property  to  his  possession  for 
such  a  length  of  time  after  its  maturity,  it  became  fraudulent 
as  to  creditors  or  purchasers  in  good  faith.  Had  any  person 
examined  the  mortgage  of  record,  they  would  have  seen  that 
it  only  authorized  the  mortgagor  to  retain  the  possession  until 
its  maturity. 

Again,  a  bona  fide  purchaser,  without  notice,  from  the  pur- 
chaser at  such  a  foreclosure  sale,  is  not  required  to  inquire 
whether  the  sale  has  been  regular,  but  must  be  protected.  If 
required  to  do  so,  it  would  operate  as  a  great  hindrance  to  the 
free  circulation  of  personal  property,  as  there  is  no  record  evi- 
dence of  the  foreclosure  as  in  mortgages  on  real  estate,  and  hence 
a  purchaser  could  not  usually  ascertain  whether  the  mortgage 
was  or  not  legally  foreclosed.  If  irregular,  the  mortgagor  or  his 
assigns,  or  creditors,  should  take  steps  to  enforce  their  liens,  or 
to  make  a  redemption,  before  the  rights  of  innocent  purchasers 
have  intervened,  or  be  barred  in  their  rights. 
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It  is  urged  that  the  court  below  should  have  rendered  a 
decree  against  Crane  for  the  balance  of  the  debt  due  to  plain- 
tiff in  error.  If,  after  failing  to  establish  a  right  to  equitable 
relief  against  the  property,  he  was  entitled  to  such  a  decree, 
having,  as  he  had,  a  complete  remedy  at  law,  he  should  have 
asked  for  the  decree.  Such  relief  was  not  prayed  for  in  the 
bill,  and  to  have  received  it  he  should  have  asked  for  it  under 
the  prayer.     If  entitled  to  receive  it,  and  he  had  asked  for  it, 

the  court  below  would  have  granted  it.     The  decree   of  the 

« 

court  below  is  affirmed. 

Decree  affirmed. 


Saeah  E.  Pool 

v. 

John  Blakie  et  aL 


1.  Estate  in  fee,  or  for  life  only — constriction  of  a  deed.  A  father  con- 
veyed by  deed  to  his  daughter,  a  married  woman,  a  tract  of  land,  "  in  consid- 
eration of  natural  love  and  affection,  and  for  settling  and  assuring  the 
premises  for  such  purposes,  and  upon  such  conditions,  as  are  hereinafter 
expressed."  The  habendum  clause  was  as  follows :  "  To  have  and  to  hold 
the  aforesaid  premises  and  hereditaments,  etc.  unto  the  said  grantee,  her 
heirs  and  assigns,  forever,  to  the  end  and  intent  that  the  same  shall  and  may 
be  for  her  sole  and  separate  use,  benefit,  behoof  and  disposal,  notwithstand- 
ing her  present  or  future  coverture,  for  and  clear  of  and  from  interruption, 
intervention  and  control  of  her  husband,  or  any  future  husband  she  may 
have,  and  without  being  in  any  way  or  manner  subject,  responsible  or  liable 
to  or  for  the  existing  or  future  contracts,  debts,  liabilities  or  engagements 
of  her  present  husband  or  any  future  husband  she  may  have :  "  Held,  the 
grantee  took,  not  an  estate  for  life  merely,  but  an  estate  of  inheritance  in 
fee,  with  the  power  of  disposal  by  will,  so  as  to  vest  the  entire  estate  in  her 
devisees  free  from  any  interest  in  her  husband. 

2.  Estate  by  the  curtesy — whether  it  exists.  A  husband  can  not  be 
tenant  by  the  curtesy  of  real  estate  conveyed  to  the  wife  for  her  sole  and 
separate  use,  and  with  power  of  disposal,  and  who  has  disposed  of  it  by  will 
duly  executed  and  attested. 
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3.  Construction  of  deeds  and  wills — general  rule.  It  is  a  rule  in  con- 
struing deeds  or  wills,  that  the  intention  of  the  grantor  or  testator,  as 
manifested  by  the  words  of  the  writing,  in  connection  with  surrounding 
circumstances,  must  be  carried  into  effect,  provided  in  so  doing  no  rule  of 
law  is  violated  or  sound  policy  disturbed. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

This  was  a  suit  in  chancery  for  partition.  The  principal 
question  is  in  reference  to  the  proper  construction  of  a  deed  exe- 
cuted by  George  L.  Hill  and  wife,  whereby  they  conveyed 
certain  land  to  their  daughter,  Sarah  L.  Blakie,  a  married 
woman.  The  deed  witnessed,  "  that  the  said  party  of  the  first 
part,  as  well  for,  and  in  consideration  of,  the  natural  love  and 
affection  which  they  have  and  bear  to  the  said  Sarah  L.  Blakie, 
and  for  settling  and  assuring  the  premises  hereinafter  described 
and  granted,  for  such  purposes  and  upon  such  conditions  as  are 
hereinafter  expressed  and  declared  for  and  concerning  the  same, 
hath  given,  granted,  aliened,  enfeoffed,  released  and  confirmed, 
and  by  these  presents  do  give,  grant,  alien,  enfeoff,  release  and 
confirm  unto  the  said  Sarah  L.  Blakie,  the  following  described 
premises,"  etc.  The  habendum  clause  was  as  follows  :  "  To 
have  and  to  hold  the  aforesaid  premises  and  hereditaments, 
etc.  unto  the  said  Sarah  Blakie,  her  heirs  and  assigns  forever, 
to  the  end  and  intent  that  the  same  shall  and  may  be  for  her  sole 
and  separate  use,  benefit  and  disposal,  notwithstanding  her 
present  or  future  coverture,  free  and  clear  of  and  from  inter- 
ruption, intervention  and  control  of  her  said  husband,  the  said 
John  Blakie,  or  any  future  husband  she  may  have,  and  without 
being  in  any  way  or  manner  subject,  responsible  or  liable  to  or 
for  the  existing  or  future  contracts,  liabilities  or  engagements 
of  her  said  husband,  the  said  John  Blakie,  or  any  future  hus- 
band." 

The  grantee,  by  her  last  will,  devised  this  land  to  her  chil- 
dren, and  afterwards  died,  leaving  her  husband,  John  Blakie, 
surviving,  who  claims  an  estate  by  the  curtesy  in  the  premises. 
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Messrs.  Moore  &  Warner,  for  the  appellant. 

The  grantee,  Sarah  L.  Blakie,  did  not  take  a  fee  simple  title 
by  the  deed  from  her  father,  but  only  an  estate  for  life,  which 
excludes  an  estate  by  the  curtesy  in  her  husband.  The  grant- 
ing part  of  the  deed  does  not  mention  her  "  heirs  and  assigns." 

It  is  true,  in  the  habendum  and  warranty  clauses,  the  words, 
"  her  heirs  and  assigns,"  are  used,  but  we  insist  that  it  is  the 
granting  clause  which  shows  the  extent  and  kind  of  estate 
conveyed,  and  is  not  to  be  enlarged  by  any  general  words  in  the 
habendum  and  warranty.  3  Washburn  on  Real  Property,  page 
374,  sec.  62  and  63.  Other  special  clauses  in  the  deed  limit 
the  estate  to  the  said  Sarah  L.  Blakie,  "  for  her  sole  and  sepa- 
rate use,  benefit  and  disposal,"  and  expressly  excluding  her 
husband,  or  any  future  husband.  By  no  possible  contingency 
was  the  husband,  present  or  future,  to  have  anything  to  do  with 
the  land.  While  the  words  "  heirs  and  assigns  "  in  the  haben- 
dum and  Avarranty  clauses  of  the  deed  would  apply  to  a  deed  in 
fee  simple,  they  are  not  repugnant  to  the  granting  clause  in 
this  deed. 

General  recitals  in  deeds  are  controlled  by  the  recitals  of 
particular  facts  ;  strike  out  all  of  these  with  the  clauses  of  limita- 
tion, and  we  admit  the  case  comes  within  the  rule  established 
in  Shelly's  case. 

We  think  there  can  be  no  doubt  that  Geo.  L.  Hill,  when  he 
made  the  deed,  meant  and  intended  to  exclude  Blakie  from  any 
and  all  interest  in  the  land.  1  Roper  on  Property,  5,  9,  22, 
23,  24;  1  Wash,  on  Real  Property,  93,  42,  43  ;  16  Johns. 
172  ;  17  Barb.  25  and  78  ;  Comst.  195,  228  ;  French  v.  Corhart, 
1  Comst.  96. 

But  if  we  are  wrong  in  this,  and  the  court  shall  say  that  the 
words  in  the  deed  do  convey  such  an  estate  to  the  wife  as  the 
husband  can  legally  claim  curtesy  in,  we  reply  that  courts  of 
equity  often  defeat  such  estates,  though  good  at  law. 

Estates  by  the  curtesy  are  not  creatures  of  our  statute  ;  they 
are  mentioned  but  twice  in  them,  and  then  but  incidentally  ; 
32— 53rd  III. 
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but,  by  the  adoption  of  the  common  law,  the}7  have  an  exist- 
ence in  this  State.  This  is  a  bill  in  chancery,  praying  partition, 
and  if  the  court  finds  that,  by  the  strict  rules  of  the  law  and 
letter  of  the  deed,  the  defendant  has  an  estate  by  the  curtesy, 
yet  if  they  find  that  the  intention  of  the  grantor,  George  L. 
Hill,  was  to  exclude  Blakie  from  such  estate,  then  it  is  their 
plain  duty  to  see  that  such  intention  is  carried  out.  In  other 
words,  to  decide  that  John  Blakie  holds  such  estate  in  trust  for 
the  two  daughters  of  his  deceased  wife. 

See  1  vol.  3d  edition  Washburn  on  Real  Property,  p.  164, 
sec.  44  and  45  ;  Wetter  v.  Wetter,  28  Barb.  588  ;  3d  Ed.  Wash, 
on  Peal  Prop.  sec.  15,  155  ;  Hatfield  v.  Linden,  42  Barb.  622  ; 
14  Penn.  361  ;  4  Kent,  7  Ed.  p.  29,  side  page  31  and  32. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellees. 

That  the  deed  of  George  L.  Hill  to  his  daughter,  Sarah  L. 
Blakie,  conveyed  to  her  a  fee  simple  title,  is  as  clear  as  anything 
can  well  be  in  law.  Not  only  is  the  word  "  heirs  "  used,  (which, 
at  common  law,  was  necessary  to  the  conveyance  of  an  inherit- 
ance,) but  the  power  of  disposal  is  also  expressly  given. .  There 
is  not  a  word  limiting  the  estate  of  Mrs.  Blakie  to  a  mere  life 
interest,  and  it  is  by  no  means  certain  that,  had  such  an 
interest  been  intended  by  the  grantor,  it  would  have  been 
effectual  in  this  deed.  We  understand  it  to  be  a  settled  rule 
of  conveyancing,  that,  where  an  estate  for  life  is  granted  to  A, 
and  in  the  same  instrument  the  remainder  in  fee  is  limited  over 
to  the  heirs  of  A,  either  general  or  special,  A  takes  an  absolute 
fee  simple.  The  word  "  heirs  "  is  taken  to  be  a  word  of  limita- 
tion, and  not  of  purchase. 

This  is  the  rule  in  the  celebrated  Shelly  case.  1  Coke's 
Reports,  104 ;  2  Blackstone's  Com.  214 ;  Preston  on  Estates, 
263  ;  Cruise's,  369. 

The  same  principle  has  been  fully  established  in  this  country. 
4  Kent's  Com.  214,  229,  etc  ;  Williamson  v.  Williamson,  18  B. 
Monroe,  Ky.  329 ;  McFeely  v.  Moore,  5  Ohio,  464 ;  Hampton 
v.  Bather,  30  Miss.  (Cushing,)  193. 
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The  deed  does  not,  by  its  terms,  exclude  appellee  from  the 
estate  he  claims.  It  does  declare  that  the  land  shall  be  held  to 
the  use  and  control  of  Mrs.  B,  and  not  subject  to  the  interfer- 
ence of  her  husband,  or  liable  for  his  debts. 

It  is  very  evident  that  the  restrictive  provisions  were  inserted 
in  the  deed  for  the  protection  of  the  grantee  during  her  life, 
and  for  this  only.  The  grantor  does  not  say  that  Blakie  shall 
have  no  interest,  or  that  he  shall  never  control  or  enjoy  the 
land ;  but  he  does  say  that  the  land  shall  be  held  to  the  use  and 
enjoyment  of  Mrs.  B.  free  from  all  interference,  etc.  of  her  hus- 
band. It  will  be  observed  that  all  the  restrictive  words  of  the 
deed  only  exclude  the  husband  as  against  the  wife.  The  terms 
of  exclusion  are  limited,  while  the  grant  itself  is  general. 

We  contend,  therefore,  that,  inasmuch  as  the  grant  was  made 
to  Mrs.  B  and  her  heirs,  and  an  estate  of  inheritance  thereby 
created,  and,  inasmuch  as  the  excluding  words  only  related  to 
the  period  of  Mrs.  B's  life,  that  on  her  death  her  husband  was 
remitted  to  his  rights  at  common  law.  During  the  life  of  his 
wife,  Blakie  had  an  inchoate  right  to  curtesy,  which  became 
absolute  the  moment  the  terms  of  exclusion  ceased  to  operate. 

We  repeat  that  the  deed  does  not,  by  its  terms,  or  by  neces- 
sary implication,  deprive  the  husband  of  the  grantee  of  all 
interest  in  the  land,  but  only  guards  the  use  and  enjoyment  of 
the  wife ;  that  the  exclusion  is  not  as  broad  as  the  grant,  and 
terminates  when  its  purpose  is  accomplished,  i.  e.  when  the 
wife  has  enjoyed  the  property  during  life.  That  the  disposal 
of  the  estate  by  will  does  not,  in  any  way,  militate  against  our 
construction,  as  a  married  woman  could  always  so  convey  her 
realty,  but  could  not  thereby  defeat  her  husband's  curtesy.  In 
fact,  the  power  of  disposal  expressed  in  the  deed  conferred  no 
additional  right  on  Mrs.  Blakie,  nor  did  the  exercise  of  it  limit 
the  rights  of  her  husband. 

It  is  a  disputed  proposition,  whether  a  husband  can  be 
deprived  of  the  interest  which  the  law  gives  him  in  the  realty  of 
his  wife,  even  by  the  express  terms  of  the  conveyance  to  her. 
1  Washburn  on  Real  Estate,  p.  133,  and  cases  there  cited. 
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But  it  is  agreed  by  all  courts,  that,  in  order  to  justify  such  a 
result,  the  words  of  exclusion  must  be  clear  and  unmistakable. 
Steadman  v.  Pulling,  3  Atk.  423 ;  Morgan  v.  Morgan,  5  Madden, 
410;  Mullany  v.  Mullany,  3  Greene's  Ch.  16;  Dubs  v.  Dubs, 
31  Penn.  State,  149,  155  ;   Wightman's  Appeal,  29  Penn.  125. 

We  submit  that  in  this  case  no  such  intention  is  expressed.  On 
the  contrary,  by  the  terms  of  the  deed,  Blakie  was  only  excluded 
as  against  the  personal  enjoyment  of  the  wife  during  her  life, 
and  when  she  died  his  exclusion  ceased. 

Mr.CHiEF  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  by  Sarah  E.  Pool, 
suing  by  her  next  friend,  in  the  DeWitt  circuit  court,  to  which 
John  Blakie  and  Margaret  Blakie  were  made  defendants.  The 
object  of  the  bill  was  to  obtain  partition  of  a  tract  of  land 
therein  described,  on  the  allegations  that  Sarah  L.  Blakie  was 
seized,  in  her  life  time,  of  an  estate  in  fee  simple  in  the  land, 
and  that  she  devised  the  same,  by  her  last  will  and  testament, 
to  her  children,  the  complainant  being  one,  and  the  defendant, 
Margaret,  the  other.  It  is  also  alleged  that  John  Blakie  was 
the  husband  of  Sarah  L.  Blakie,  and  was  in  possession  of  the 
land,  cultivating  the  same,  and  appropriating  the  proceeds  to 
his  own  use,  refusing  to  pay  any  rent  to  complainant,  he  claim- 
ing the  same  as  tenant  by  the  curtesy. 

John  Blakie  put  in  his  answer  to  the  bill,  admitting  the 
principal  allegations  therein,  and  setting  up  his  right  to  use  and 
occupy  the  premises  as  tenant  by  the  curtesy,  he  having  mar- 
ried Sarah  L.  Blakie,  and  to  whom  was  born  a  daughter,  the 
defendant,  Margaret. 

The  court,  on  the  hearing,  dismissed  the  bill,  and  the  com- 
plainant brings  the  record  here  by  appeal,  assigning  this  decree 
as  error. 

It  appears  by  the  record,  that  Sarah  L.  Blakie,  the  mother 
of  the  complainant,  was  the  daughter  of  George  L.  Hill,  and 
during  her  coverture  with  John  Blakie,  her  father  conveyed  to 
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her,  by  deed  duly  executed,  the  land  in  question,  "  in  considera- 
tion of  natural  love  and  affection,  and  for  settling  and  assuring 
the  premises  for  such  purposes,  and  upon  such  conditions  as  are 
hereinafter  mentioned,  expressed  and  declared,  for  and  concern- 
ing the  same."  The  habendum  clause  is  as  follows  :  "  To  have 
and  to  hold  the  aforesaid  premises  and  hereditaments,  etc.  unto 
the  said  Sarah  L.  Blakie,  her  heirs  and  assigns  forever,  to  the 
end  and  intent  that  the  same  shall  and  may  be  for  her  sole  and 
separate  use,  benefit,  behoof  and  disposal,  notwithstanding  her 
present  or  future  coverture,  free  and  clear  of  and  from  inter- 
ruption, intervention  and  control  of  her  said  husband,  John 
Blakie,  or  any  future  husband  she  may  have,  and  without  being 
in  any  way  or  manner  subject,  responsible  or  liable  to  or  for 
the  existing  or  future  contracts,  debts,  liabilities  or  engage- 
ments of  her  said  husband,  the  said  John  Blakie,  or  of  any 
future  husband  she  may  have." 

This  deed  bears  date  March  27,  1860,  the  grantee  and  her 
husband,  John  Blakie,  then  living  on  the  land,  and  who  con- 
tinued to  reside  thereon  up  to  the  time  of  the  death  of  Mrs. 
Blakie,  in  1867.  Mrs.  Blakie,  on  the  twenty- fourth  of  March, 
1864,  made  her  last  will  and  testament,  by  which  she  devised 
all  her  estate,  real  and  personal,  to  the  heirs  of  her  body,  who 
are  the  appellant  and  the  defendant,  Margaret  Blakie. 

It  is  claimed  by  appellant  that,  by  the  deed,  the  grantee  took 
an  estate  for  life  only.  This  position  is  not  tenable.  It  is 
very  clear,  Sarah  L.  Blakie  took  an  estate  of  inheritance  in  fee 
simple. 

All  the  conditions  necessary  to  constitute  an  estate  by  the 
curtesy  in  John  Blakie  are  manifest — marriage,  seizin  of  the 
wife,  issue,  and  death  of  the  wife — but  the  question  arises,  can 
a  husband  be  tenant  by  the  curtesy  of  real  estate  conveyed  to 
the  wife  for  her  sole  and  separate  use,  and  with  power  of  dis- 
posal, and  who  has  disposed  of  it  by  will,  duly  executed  and 
attested?  This  is  a  new  question  in  this  court,  and  we  have 
found  it  one  not  free  from  difficulty,  and  on  which  the  authori- 
ties appear  to  differ. 
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It  is  a  rule  in  construing  deeds  or  wills,  that  the  intention 
of  the  grantor  or  testator,  as  manifested  by  the  words  of  the 
writings,  in  connection  with  surrounding  circumstances,  must 
be  carried  into  effect.  Now,  what  was  the  intention  of  the 
grantor?  Did  he  intend  to  exclude  the  husband  from  the  cur- 
tesy ? 

It  seems  to  us  the  intention  of  the  grantor  is  so  plainly 
expressed  in  the  deed  as  to  place  it  beyond  question  or  contro- 
versy. The  intention  is  most  clearly  manifested,  to  exclude  the 
husband  from  any  participation  or  interest  in  the  estate  granted. 
The  expression  is  clear  and  distinct  that  neither  her  present 
husband  nor  any  future  husband  should  have  any  estate  in  the 
land.  It  is  true,  the  words  that  the  husband,  present  or  future, 
shall  not  be  tenant  by  the  curtesy,  are  not  used,  but  equivalent 
words  are,  manifesting  most  clearly  the  design  and  purpose  of 
the  gift,  that  it  should  be  placed  in  such  a  position  that  the 
creditors  of  her  husband  could  not  disturb  her  in  the  enjoy- 
ment of  the  estate.  This  they  could  do,  if  it  should  be  held 
the  husband  has  a  life  estate  therein.  That  is  such  an  estate 
as  can  be  sold  on  execution.  It  seems  to  us  it  was  the  intention 
of  the  grantor  to  prevent  such  a  result,  by  excluding  the  hus- 
band from  any  interest  whatever  in  the  premises,  and  though 
more  apt  words  to  express  such  intention  might  have  been  used 
had  the  deed  been  prepared  by  a  professional  conveyancer,  still 
the  intent  is  unmistakable.  This  intent  must  be  carried  out  by 
the  courts,  if  in  so  doing  no  rule  of  law  is  violated  or  sound 
public  policy  disturbed. 

But  few  cases  have  been  cited  on  the  argument.  The  lead- 
ing case  for  appellant  is  Bennet  v.  Davis,  2  Peere  Williams, 
316.  There,  testator's  daughter,  having  married  a  tradesman 
in  London,  who  was  in  debt,  had  devised  to  her  certain  lands 
in  fee  for  her  separate  and  peculiar  use,  exclusive  of  her  hus- 
band, to  hold  the  same  to  her  and  her  heirs,  and  that  her  hus- 
band should  not  be  tenant  by  the  curtesy,  nor  have  the  lands 
for  his  life  in  case  he  survived,  but  that  they  should,  upon  the 
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wife's  death,  go  to  her  heirs.  The  testator  died,  and  the  hus- 
band of  his  daughter  became  a  bankrupt,  and  the  commissioner 
assigned  the  lands  devised,  to  the  defendant,  Davis,  in  trust  for 
the  creditors,  and  upon  Davis  bringing  his  ejectment,  the  bank- 
rupt's wife  preferred  her  bill  against  the  assignee  and  her 
husband,  to  compel  them  to  assign  over  this  estate  to  her  sepa- 
rate use,  and  it  was  decreed  accordingly,  the  court  holding, 
there  being  an  apparent  intention  and  express  declaration  that 
the  wife  should  enjoy  the  lands  to  her  separate  use,  by  that 
means  the  husband,  who  would  otherwise  be  entitled  to  take 
the  profits  in  his  own  right  during  the  coverture,  is  now 
debarred  and  made  a  trustee  for  his  wife. 

Other  cases  to  the  same  effect  might  be  referred  to,  and  among 
them,  Stokes  v.  llcKibbin,  13  Penn.  St.  R.  267,  where  it  was 
held,  a  husband  was  not  entitled  to  curtesy  in  an  estate  held  in 
trust  for  the  separate  use  of  his  wife,  as  a  feme  sole,  so  that  the 
same  shall  not  be  in  the  power  or  subject  to  any  debt,  con- 
tract or  engagement  of  the  husband. 

We  think  both  reason  and  justice  require  such  an  interpre- 
tation should  be  given  to  the  deed  as  to  exclude  the  husband 
from  all  claim  to  any  estate  in  the  premises  in  question. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  reversed, 
and  the  cause  remanded,  with  directions  to  that  court  to  proceed 
in  the  cause  according  to  the  prayer  of  the  bill. 

Decree  reversed. 


Matilda  Shoemate  et  al. 

V. 

William  A.  Lockridge,  Administrator. 

1.  Time  of  taking  action  in  court — under  notice  to  do  so  on  a  particular 
day.  Where  a  person  is  notified  that  a  particular  step  will  be  taken  in  court 
on  a  particular  day  of  the  term,  it  is  his  duty  to  be  present  at  the  time  and 
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await  the  action  of  the  court,  or  take  a  rule  on  the  party  giving  the  notice 
to  proceed  with  his  motion  or  cause  by  filing  the  necessary  papers,  and  on 
his  failing  to  comply  with  such  rule,  to  have  the  proceeding  dismissed. 

2.  Administrator's  petition,  for  order  to  sell  land  to  pay  debts — time  of 
filing.  So  where  an  administrator  gives  notice  that  he  will  file  a  petition  on 
a  particular  day  of  a  term,  for  an  order  to  sell  real  estate  to  pay  debts,  he  is 
not  restricted  to  the  day  named,  but  may  file  his  petition  on  a  subsequent 
day  of  the  same  term. 

3.  Same — necessity  of  an  appraisement  bill.  It  is  not  essential  that  it 
appear  an  appraisement  bill  was  filed  by  an  administrator,  to  authorize  the 
court  to  grant  his  petition  for  an  order  to  sell  land  to  pay  debts.  The  stat- 
ute only  requires  the  administrator  shall  make  a  just  and  true  account  of 
the  personal  estate  and  debts,  so  far  as  he  can  discover  them,  and  he  may 
thereupon  file  his  petition. 

4.  Same — preservation  of  the  evidence  in  such  proceedings — presumption. 
In  a  proceeding  under  the  statute  for  an  order  to  an  administrator  to  sell 
land  to  pay  debts,  it  not  being  a  chancery  proceeding,  it  is  not  necessary,  in 
order  to  support  the  judgment,  that  the  evidence  be  preserved  in  the  rec- 
ord, but  it  will  be  presumed  the  evidence  heard  on  the  trial  was  sufficient. 

5.  Administrator — of  his  power  in  respect  to  the  realty.  It  has  been  held 
that  an  administrator  has  no  power  to  file  a  bill  to  remove  a  cloud  from,  or 
perfect  the  title  to  lands  of  which  his  intestate  died  seized. 

6.  So  an  administrator  has  no  authority  to  apply  to  a  court  of  chancery 
to  reform  a  deed  made  to  his  intestate  in  his  life  time,  on  the  allegation  that 
there  was  a  mistake  therein  in  the  description  of  the  land  intended  to  be 
conveyed. 

7.  Administration  op  estates  in  chancery — generally,  in  such  cases. 
In  this  case  it  appeared  the  administrator  obtained  an  order  for  the  sale  of  land 
to  pay  debts,  in  a  proceeding  at  law  under  the  statute.  He  afterwards  filed  his 
bill  in  chancery  to  correct  a  mistake  in  a  deed  to  his  intestate,  and  asked  a 
decree  to  sell  the  land.  The  court  below  decreed  the  relief  sought  in  the 
suit  in  chancery,  reforming  the  deed,  and  giving  the  administrator  authority 
to  sell :  Held,  while  that  decree  was  erroneous,  by  reason  of  the  want  of 
authority  in  the  administrator  to  apply  to  a  court  of  chancery  for  such  pur- 
pose, yet,  as  that  court  had  a  general  jurisdiction  of  the  subject  matter,  the 
administration  of  estates,  the  decree  was  not  void,  and  a  bona  fide  purchaser 
under  the  decree  would  be  protected. 

8.  Moreover,  the  administrator  having  been  given  authority  to  sell,  by 
the  order  in  the  statutory  proceeding,  a  sale  made  by  him;  even  after  the 
decree  in  chancery,  would,  unless  that  fact  were  negatived,  be  referred  to 
and  upheld  by  the  order  in  the  first  proceeding. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county  ; 
the  Hon.  S.  H.  Treat,  Judge,  presiding. 
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Messrs.  J.  C.  &  C.  L.  Conkling,  for  the  plaintiffs  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Mr.  M.  Hay,  for 
the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  on  the  second 
day  of  August,  1845,  being  of  the  July  term  of  that  year, 
William  A.  Lockridge,  as  administrator  of  the  estate  of  James 
Bridges,  deceased,  filed  a  petition  against  his  heirs  in  the  San- 
gamon circuit  court,  for  leave  to  sell  the  real  estate  of  decedent 
to  pay  debts  of  the  estate.  In  the  petition  he  described  the 
lands  as  the  N  WJ  of  the  N  EJ  of  sec.  2  town  14  north  6  west ; 
also,  part  of  the  WJ  N  WJ  sec.  35,  containing  ten  acres ;  also, 
the  EJ  of  the  S  WJ  sec.  35,  containing  eighty  acres ;  also,  part 
of  the  WJ  of  the  S  EJ  of  sec.  35,  all  in  township  15  north  of 
range  6,  west  of  the  third  meridian. 

On  a  hearing,  the  court  rendered  a  decree  licensing  the 
administrator  to  sell  all,  or  so  much  of  the  lands  as  might  be 
required,  to  pay  the  debts  of  the  estate.  But  before  proceed- 
ing to  execute  this  decree,  the  administrator .  discovered  that 
one  Gatton,  who  had  made  a  conveyance  of  these  lands  to 
deceased,  had  made  a  mistake  in  the  description  of  some  of  the 
tracts.  There  was  a  misdescription  of  the  ten  acre  tract,  and 
the  deed  excluded  twenty  acres  in  the  northeast  corner  of  the 
EJ  of  the  S  WJ,  when  it  should,  and  was  intended  to  have 
excluded  twenty  acres  in  the  northeast  corner  of  the  WJ  of  the 
S  EJ  of  sec.  35.  He  thereupon  filed  a  bill  against  the  heirs, 
Gatton,  and  one  Virden,  who  had  purchased  and  received  a 
deed  for  the  twenty  acres  in  the  northeast  corner  of  the  EJ  of 
the  S  EJ  of  sec.  35,  to  have  the  mistake  in  Gatton's  deed  cor- 
rected, and  for  leave  to  sell  the  lands  by  their  proper  descrip- 
tion, to  pay  debts  of  the  estate.     A  guardian  ad  litem   was 
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appointed  for  minor  heirs,  and  lie  failed  to  file  an  answer,  but 
stated  to  the  court  that  the  minors  made  no  objection  to  grant- 
ing the  relief.  Gatton  answered,  admitting  the  mistake  in  the 
conveyance,  but  alleging  that  a  portion  of  the  purchase  money 
remained  unpaid.     The  bill  was  dismissed  as  to  Virden. 

A  hearing  was  had  and  the  court  rendered  a  decree  correct- 
ing the  mistake  in  the  conveyance,  authorizing  the  administra- 
tor to  sell  the  land,  and  decreeing  that  Gatton  convey  the 
twenty  acres  to  the  purchaser,  and  that  from  the  proceeds  of 
the  sale  Gatton  be  paid  the  balance  of  the  purchase  money  due 
to  him  on  the  land.  The  lands  were  sold  and  conveyances 
made  to  the  purchasers.  The  heirs  of  Bridges,  under  disa- 
bility, bring  the  record  to  this  court  and  ask  a  reversal  on  vari- 
ous grounds. 

There  seems  to  be  no  error  in  the  decree  first  rendered,  on 
the  application  first  made.  It  seems  to  conform  substantially 
to  the  requirements  of  the  statute.  It  is  first  urged  that  the 
notice  stated  that  the  petition  would  be  filed  on  the  first  day  of 
the  term,  when  it  was  not,  in  fact,  filed  until  a  later  day  of  the 
term.  All  persons  in  the  profession  know  that  in  law  the  term 
is  regarded  as  but  one  day.  It  is  wholly  unlike  and  depends 
upon  different  principles  from  filing  the  petition  at  a  subse- 
quent term  of  the  court.  When  a  person  is  summoned  or 
notified  that  the  opposite  party  will  take  a  particular  step  in 
court  on  a  particular  day  of  the  term,  it  is  the  duty  of  the 
defendant  to  be  present  at  the  time  and  to  await  the  proceed- 
ings of  the  court,  or  take  a  rule  on  the  opposite  party  to  pro- 
ceed with  his  motion  or  cause  by  filing  the  necessary  papers, 
and  on  failing  to  comply  with  such  a  rule,  he  may  have  the 
proceeding  dismissed.  No  such  steps  were  taken  in  this  case, 
and  there  was  no  error  in  filing  the  petition  as  it  was   done. 

It  is  next  urged  that  there  is  no  evidence  that  the  adminis- 
trator  had  filed  an  appraisement  bill,  and  that  the  decree  was, 
for  that  reason,  erroneous.  We  perceive  no  force  in  this  objec- 
tion. The  one  hundred  and  third  section  of  the  statute  of 
Wills,  under  which  this  proceeding  was  had,  does  not  require, 
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as  a  condition  to  conferring  jurisdiction  on  the  court  to  order  a 
sale,  that  an  appraisement  bill  shall  have  been  made.  The  peti- 
tion alleges  that  the  administrator  had  duly  filed  an  inventory 
and  sale  bill  of  the  personal  property  and  assets  of  the  estate. 
That  section  only  requires  that  the  administrator  shall  make  a 
just  and  true  account  of  the  personal  estate  and  debts,  so  far  as 
he  can  discover  them,  and  he  may  thereupon  file  his  petition, 
stating  therein  of  what  real  estate  intestate  died  seized,  or  so 
much  thereof  as  will  be  necessary  to  pay  his  debts  as  aforesaid, 
and  request  the  aid  of  the  court  in  the  premises.  The  petition 
alleges  all  that  is  necessary  to  give  the  court  jurisdiction  of 
the  subject  matter,  Stow  v.  Kimball,  28  111.  106,  and  the  notice 
brought  the  parties  before  the  court.  The  jurisdiction  was 
therefore  complete,  certificate  of  the  probate  court  as  to  the 
condition  of  the  estate  was  filed,  and  we  will  presume  it  and 
other  evidence  was  heard  to  warrant  the  decree  under  that  and 
the  one  hundred  and  eighth  sections  of  the  statute ;  and 
this  not  being  a  proceeding  in  chancery,  we  will  presume  the 
evidence  heard  on  the  trial  was  sufficient,  although  not  pre- 
served in  the  record.  The  one  hundred  and  eighth  section  of 
the  statute  prescribes  that  certain  facts  shall  be  proved  before 
a  decree  can  be  rendered,  and  we  will  presume  it  was  done,  but 
the  one  hundred  and  third  section  provides  what  facts  must  be 
averred  to  give  jurisdiction,  which  are  contained  in  this  petition. 
As  to  the  bill  filed  in  the  second  proceeding,  it  has  been  held 
that  an  administrator  takes  no  interest  or  estate  in  the  realty 
of  his  intestate ;  that  he  takes  but  a  naked  power  to  sell  the 
real  estate  to  pay  the  debts,  in  the  mode  pointed  out  by  the 
statute,  and  beyond  this  he  has  no  concern  with  the  lands  ;  and 
having  no  interest,  he  has  no  power  to  file  a  bill  to  remove  a 
cloud  from,  or  to  perfect  the  title  to,  lands  of  which  his  intes- 
tate died  seized ;  that  he  can  only,  on  leave  granted  by  the 
court  for  the  purpose,  sell  such  claim  or  title  as  was  held  by 
the  deceased  at  the  time  of  his  death.  Smith  v.  Mc Council,  17 
111.  135.  And  it  was  there  held  that  he  had  no  power  by  bill 
in  equity  to  convert  an  equitable  into  a  legal  title,  or  remove 
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apparent  adverse  legal  titles ;  and  the  case  of  Phelps  v.  Funk- 
house?*,  39  111.  401,  announces  the  same  rule,  and  other  cases  in 
our  reports  might  be  cited  to  sustain  the  rule. 

When  tested  by  these  cases,  there  was  manifest  error  in  ren- 
dering the  decree,  and  in  affording  relief  in  the  last  case.  It 
was  a  proceeding  under  the  statute,  but  was,  in  every  respect, 
a  bill  in  equity,  in  which  the  defendants  were  brought  into 
court  by  the  service  of  a  summons.  The  main  purpose  of  the 
bill  was  to  correct  the  deed  from  Gatton  to  Bridges,  and  we 
have  seen  that  the  administrator  had  no  authority  to  file,  or 
the  court  to  entertain  the  bill.  But  notwithstanding  the  court 
erred  in  retaining  the  bill,  and  in  granting  the  relief,  the  court 
had  jurisdiction  of  the  subject  matter,  as  courts  of  equity  may, 
under  extraordinary  circumstances,  take  jurisdiction  of  the 
settlement  of  estates.  VansycMe  v.  Riehaixlson,  13  111.  171 ; 
Freeland  v.  Dazey,  25  111.  294;  and  the  court  had  jurisdiction 
of  all  the  defendants  but  one  by  service.  The  court,  hav- 
ing jurisdiction  of  the  subject  and  the  parties,  only  erred  in 
rendering  the  decree.  Although  the  facts  failed  to  present  a 
case  where  equity  would  undertake  to  administer  the  assets  of 
an  estate,  the  court,  nevertheless,  had  jurisdiction,  and  although 
there  was  error  in  granting  relief,  still  the  decree  is  not  void, 
and  purchasers  will  no  doubt  be  protected  in  their  title  acquired 
under  it. 

As  to  the  other  purpose  of  the  bill,  to  obtain  leave  to  sell  the 
lands  after  the  mistake  should  be  corrected,  the  decree  grant- 
ing leave  was  erroneous,  for  the  reasons  already  suggested,  and 
for  the  reason  that  a  proceeding  by  an  administrator  to  sell 
real  estate  is  not  in  equity,  but  at  law  under  the  statute. 
Moline  Water  Power,  etc.  v.  Webster,  26  111.  289.  It  was  only 
erroneous  as  to  the  parties  before  the  court,  to  order  the  sale  of 
the  lands,  and  as  to  them  the  sale  would  operate,  no  doubt,  to 
divest  their  title,  if  the  purchase  was  made  in  good  faith  at  the 
administrator's  sale. 

The  bill  subsequently  filed  was  an  independent  proceeding, 
and  not  a  supplement  to,  or  continuation  of,  the  first  suit  by 
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petition.  They  were  distinct  in  their  nature  and  purposes,  at 
least  in  part.  It  then  follows  that  the  decree  in  the  last  in  no 
wise  affected  the  former.  All  the  powers  conferred  by  the  for- 
mer upon  the  administrator,  remained  unimpaired,  and  so  far  as 
the  land  was  properly  described  in  that  proceeding,  the  subse- 
quent sale  by  the  administrator  would,  unless  negatived,  be 
referred  to  and  upheld  by  the  decree  in  the  first  case.  But  for  the 
errors  indicated,  the  decree  in  the  latter  case  is  reversed  and 
the  cause  remanded. 

Decree  reversed. 


James  Millikin 

V. 

Robert  Taylor. 


New  trials — verdict  against  the  evidence.  In  this  case,  the  testimony 
was  conflicting,  and  the  court  refused  to  reverse  the  judgment,  the  verdict 
not  being  so  clearly  against  the  weight  of  the  evidence  as  to  justify  its 
being  set  aside. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Robert  Taylor 
against  James  Millikin,  for  the  recovery  of  money  alleged  to 
have  been  received  by  the  defendant  to  and  for  the  use  of  the 
plaintiff.  It  appears  that  the  plaintiff  received  an  assignment 
of  a  promissory  note,  executed  by  a  man  named  Priest  in 
favor  of  one  Johnson,  for  the  sum  of  $4410,  secured  by  a 
mortgage  on  a  lot  of  cattle,  the  defendant  having  a  second 
mortgage  for  $1200  on  the  same  lot  of  cattle.  By  agreement, 
defendant  took  possession  of  the  cattle  and  disposed  of  them, 
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afterward  paying  to  the  plaintiff  the  sum  of  $1000,  and  to 
recover  the  balance  due  the  said  plaintiff,  on  said  note,  this 
suit  was  brought.  Plaintiff  recovered  judgment,  to  reverse 
which  defendant  appealed. 

Messrs.  Ceea  &  Ewing  and  Mr.  A.  B.  Bunn,  for  the  appel- 
lant. 

Messrs.  Emerson,  Smith  &  Emerson,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  record  presents  solely  a  question  of  fact,  to-wit,  whether 
appellant  had  received  the  money  on  the  sale  of  the  cattle  upon 
which  appellee  held  a  lien,  or  enough  of  the  money  to  pay  the 
amount  going  to  appellee.  On  this  point  the  testimony  is  con- 
tradictory, the  appellee  and  Priest  swearing  that  appellant  had 
stated  to  them  he  had  received  the  money,  and  appellant  swear- 
ing he  had  received  only  $2500,  for  which  he  had  accounted. 
In  this  state  of  the  evidence,  we  can  not  say  the  verdict  was 
so  clearly  against  its  weight  as  to  justify  us  in  setting  it  aside. 

Judgment  affirmed. 


The  Chicago  &  Alton  Kailroad  Company 

v. 

AdONIRAM    J.    KxVNDOLPH. 


1.  Negligence — of  contributory  negligence.  In  an  action  against  a  rail- 
road company  to  recover  damages  resulting  to  the  plaintiff  by  reason  of 
injuries  received  by  him  in  leaping  from  defendants'  train  of  cars,  the 
plaintiff  being  a  passenger  on  the  train,  while  the  cars  were  in  motion,  at  a 
station  where  the  train  did  not  stop,  it  was  held,  that  even  if  the  plaintiff 
leaped  from  the  car  on  suggestion  of  the  conductor,  and  the  conductor  only 
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gave  it  as  his  opinion  that  the  plaintiff  could  leap  from  the  train  in  safety, 
it  was  his  duty  to  exercise  his  judgment  whether  or  not  it  was  safe,  and  if 
the  danger  was  so  apparent  that  a  prudent  man  similarly  situated  would 
not  have  attempted  the  leap  from  the  train,  then  the  plaintiff  was  guilty 
of  negligence,  and  should  not  be  permitted  to  recover.  The  plaintiff,  if 
left  to  act  voluntarily,  and  not  under  constraint,  was  bound  to  exercise 
ordinary  prudence. 

2.  Carriers  of  passengers  and  freight — rights  of  carriers  and  passengers. 
Railroad  companies  have  a  legal  right  to  appropriate  a  portion  of  their 
trains  exclusively  to  the  carrying  of  freight,  and  to  entirely  exclude  pas- 
sengers from  the  same.  Their  obligations  to  the  public  only  require  them 
to  furnish  sufficient  passenger  trains  to  accommodate  the  travel,  and  such 
freight  trains  as  the  business  of  the  country  along  their  line  requires. 
They -are  not  required  to  carry  passengers  on  their  freight  trains,  or  freight 
on  their  passenger  trains.     But  they  may,  if  they  choose,  do  either. 

3.  When  a  passenger  purchases  a  ticket,  he  only  acquires  the  right  to  be 
carried  according  to  the  custom  of  the  road.  He  has  a  right  to  go  to  the 
place  for  which  his  ticket  calls,  on  any  train  that  usually  carries  passengers 
to  that  place.  But  he  does  not  acquire  the  right  to  insist  that  the  company 
shall  carry  him  out  of  the  customary  course  of  their  road.  It  is  his  duty, 
when  he  obtains  a  ticket,  to  inform  himself  as  to  the  usual  mode  of  travel 
on  the  road,  and,  so  far  as  the  customary  mode  of  carrying  passengers  is 
reasonable,  he  should  conform  to  it. 

4.  Railroad  companies,  furnishing  reasonable  means  for  carrying  passen- 
gers to  all  their  stations,  have  the  right  to  run  trains  that  only  stop  at  desig- 
nated or  the  principal  stations  on  their  road.  And  when  a  person  pur- 
chases a  ticket,  he  should  ascertain,  before  getting  on  a  train,  whether  such 
train  will  only  stop  at  the  principal  stations,  or  at  all  of  them ;  and  were  he 
to  get  on  one  that  was  not  accustomed  to  stop  at  the  station  to  which  he 
desired  to  go,  and  for  which  his  ticket  called,  he  would  not,  without  an 
agreement  to  stop,  have  any  right  to  insist  upon  the  company's  changing 
the  course  of  their  business  for  his  accommodation,  and  to  serve  his  conve- 
nience. 

5.  And  should  a  person  get  on  a  train,  without  the  consent  of  the 
employees  of  the  road,  not  accustomed  to  stop  at  the  station  to  which  he 
desired  to  go,  and  for  which  his  ticket  called,  the  taking  up  of  his  ticket 
merely,  without  an  agreement  to  stop  at  the  desired  station,  would  not 
amount  to  an  undertaking  by  the  company  to  put  him  off  at  that  place. 

6.  In  such  a  case,  the  passenger  is  in  the  wrong,  and  has  no  right  to 
insist  that  he  should  be  safely  put  off  at  the  point  he  desires,  or  to  be  car- 
ried through  without  charge. 

Appeal  from  the  Circuit  Court  of  Logan  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 
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Mr.  A.  W.  Church,  and  Messrs.  Hay,  Greene  &  Littler, 
for  the  appellants. 

Messrs.  Weldon,  Tipton  &  Benjamin,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  appellee,  in  the  Logan  circuit 
court,  against  appellants,  to  recover  for  damages  received  by 
him  while  leaving  appellants'  train  of  cars,  about  the  twenty- 
first  of  September,  1868.  It  appears  that,  on  the  evening  of 
the  day  the  injury  was  received,  appellee  procured  a  ticket 
at  Lincoln  for  the  station  at  Atlanta,  and  got  upon  a  freight 
train  while  it  was  still  in  motion,  the  employees  not  intending 
to  stop  at  the  station  at  Atlanta.  There  was  another  passen- 
ger got  on  the  train  at  the  same  time,  who  was  going  to  the 
same  place.  The  train  was  a  through  stock  and  freight  train, 
which  stopped  regularly  at  certain  stations  for  fuel  and  water, 
but  not  at  others,  unless  signaled  to  do  so  to  take  stock  from 
them,  or  where  there  was  freight  to  be  delivered. 

There  is  no  evidence  as  to  whether  appellee  made  any 
inquiry,  when  he  purchased  his  ticket,  to  learn  whether  the 
train  would  stop  at  Atlanta.  Appellee,  and  the  other  passen- 
ger who  got  on  the  train  at  the  same  time,  both  swear  that 
before  leaving  Lincoln,  the  conductor  informed  them  that  it 
would.  This  is  denied  by  the  conductor,  who  swears  he  was 
not  in  the  caboose  while  at  Lincoln,  and  not  until  they  reached 
Lawnsdale,  when  he  took  up  the  tickets  of  appellee  and  the 
other  passenger,  when,  he  swears,  he  informed  them  the  train 
would  not  stop  at  Atlanta,  unless  there  should  be  stock  at  that 
point  for  shipment,  but  that  he  would  run  very  slowly  on  the 
grade  south  of  Atlanta,  where'  they  might  jump  oif  safely  if 
they  chose,  which  they  agreed  to  do.  The  conductor  seems  to 
be  corroborated  in  his  statement  by  the  brakeman  and  another 
passenger  on  the  train. 
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It  appears  that,  when  the  train  reached  the  grade  and  was 
running  slowly,  the  conductor  informed  appellee  and  the  other 
passenger  for  Atlanta,  that  then  was  their  time  to  leap  from 
the  train,  which  they  refused  to  do,  whereupon  they  were 
informed  that  the  train  would  not  stop.  On  reaching  that 
point,  both  men  went  out  on  the  platform,  and  appellee  leaped 
from  the  train,  and  in  falling  injured  himself,  but  the  other 
passenger  remained  on  the  train  and  was  carried  to  the  next 
station,  where  he  was  put  off  without  injury.  On  a  trial  in 
the  court  below,  appellee  recovered  a  verdict  for  $1200,  upon 
which  judgment  was  rendered,  and  the  case  is  brought  to  this 
court  on  appeal,  and  various  errors  are  assigned. 

It  is  contended  by  appellee,  that  he  leaped  from  the  train 
under  the  orders  of  the  conductor ;  but  on  the  other  side  it  is 
denied  that  the  conductor  ^ave  any  such  orders,  or  that  he,  at 
that  time,  even  made  any  suggestion  that  he  could  or  might 
leap  from  the  train  in  safety.  On  the  trial,  appellants  asked 
this  instruction,  but  it  was  refused : 

"  The  court  further  instructs  the  jury,  for  the  defendant, 
that  even  if  the  jury  should  believe,  from  the  evidence,  that 
the  conductor  or  brakeman  told  the  plaintiff,  at  the  time  he 
jumped  off  the  train,  that  he  would  do  so  with  safety,  and  yet 
left  it  voluntary  with  plaintiff  to  get  off  or  not,  then  what  the 
conductor  or  brakeman  might  have  said  at  the  time  (if  the 
jury  believe,  from  the  evidence,  anything  was  said  by  them) 
did  not  release  plaintiff  from  the  duty  of  exercising  reasonable 
judgment  and  caution  as  to  whether  it  was  safe  to  get  off  or 
not.  If  the  jury  believe,  from  the  evidence,  that,  under  all 
the  circumstances  existing  at  the  time,  a  man  of  ordinary  pru- 
dence, situate  as  the  plaintiff  was,  would  not  have  jumped  off, 
the  jury  should  find  for  the  defendant." 

It  is  urged  that  it  was  error  in  the  court  to  refuse  this 
instruction. 

33— 53kd  III. 
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In  the  conflict  in  the  testimony,  this  instruction  should  have 
been  given.  If  the  conductor  only  gave  it  as  his  opinion  that 
appellee  could  leap  from  the  train  in  safety,  and  appellee  acted 
on  his  suggestion,  still  it  was  his  duty  to  exercise  his  judgment 
whether  or  not  it  was  safe ;  and  if  the  conductor  only  gave  it 
as  a  matter  of  opinion,  still,  if  the  danger  was  so  apparent  that 
a  prudent  man,  similarly  situated,  would  not  have  attempted 
to  leap  from  the  train,  then  appellee  was  guilty  of  negligence, 
and  should  not  be  permitted  to  recover.  He  was  bound  to 
exercise  ordinary  prudence,  if  left  to  act  voluntarily,  and  was 
not  acting  under  constraint.  The  instruction  only  asserted 
these  propositions,  and  it  should  have  been  left  to  the  jury  to 
determine  whether  appellee  was  under  constraint  when  he 
leaped,  and  if  not,  whether  he  acted  with  ordinary  prudence. 

It  is  also  urged  that  the  court  erred  in  refusing  to  give 
appellant's  tenth  instruction,  which  is  this : 

"  If  the  jury  believe,  from  the  evidence,  that  the  train  in 
question  sometimes  did  and  sometimes  did  not  stop  at  Atlanta, 
and  that  this  was  known  to  the  plaintiff  before  getting  on  said 
train,  or  before  the  same  left  Lincoln,  then  it  was  the  duty  of 
the  plaintiff  to  ascertain,  from  some  one  authorized  person, 
before  becoming  a  passenger,  whether  said  train  would  or 
would  not  stop  at  Atlanta  on  the  trip  in  question.  And  if  the 
jury  believe,  from  the  evidence,  that  the  plaintiff  got  on  said 
train,  knowing  such  stoppage  to  be  uncertain,  then  the  defend- 
ants were  not  bound  to  stop  said  train  at  Atlanta  for  his  accom- 
modation, and  the  taking  of  plaintiff's  ticket  by  the  conductor 
did  not  constitute  a  contract  to  stop  at  Atlanta." 

No  one  will  question  the  legal  right  of  a  railroad  company 
to  appropriate  a  portion  of  their  trains  exclusively  to  the  car- 
rying of  freight,  and  to  entirely  exclude  passengers  from  such 
trains.  Their  obligations  to  the  public  only  require  them  to 
furnish  sufficient  passenger  trains  to  accommodate  the  travel, 
and  such  freight  trains  as  the  business  of  the  country  along 
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their  lines  requires.  They  are  not  required  to  carry  passengers 
on  their  freight  trains,  or  freight  on  their  passenger  trains. 
But  they  may,  if  they  choose,  do  either.  It  then  follows,  that 
when  a  passenger  purchases  a  ticket,  he  only  acquires  the  right 
to  be  carried  according  to  the  custom  of  the  road.  When  he 
obtains  a  ticket,  he  has  a  right  to  go  to  the  place  for  which  it 
calls,  on  any  train  that  usually  carries  passengers  to  that  place. 
But  he  does  not  acquire  the  right  to  insist  that  the  company 
shall  send  him  on  a  special  train,  or  out  of  the  customary 
course  of  their  road. 

When  a  traveler  obtains  such  a  ticket,  he  should  inform 
himself  as  to  the  usual  mode  of  travel  on  the  road,  and  so  far 
as  the  customary  mode  of  carrying  passengers  is  reasonable, 
he  should  conform  to  it.  These  companies  have  passenger 
trains  that  only  stop  at  the  principal  stations  on  their  roads, 
and  the  right,  so  far  as  we  know,  has  never  been  challenged, 
when  they  furnished  a  reasonable  number  of  other  trains, 
stopping  at  all  stations,  to  accommodate  public  travel.  And 
when  a  person  purchases  a  ticket,  he  should  ascertain  whether 
the  train  will  only  stop  at  the  principal  stations,  or  at  all  of 
them,  before  he  gets  on  a  passenger  train ;  and  were  he  to  get 
on  one  that  was  not  accustomed  to  stop  at  the  station  to  which 
he  desired  to  go,  he  would  not,  without  an  agreement  to  stop, 
have  any  right  to  insist  upon  the  company's  changing  the 
course  of  their  business  for  his  accommodation.  The  requisite 
information  can  always  be  had  from  the  agent  when  the  ticket 
is  procured,  and  it  is  but  reasonable  to  require  passengers  to 
obtain  the  information  and  to  act  upon  it. 

If,  then,  the  company  may  run  passenger  trains  that  only 
stop  at  designated  stations,  furnishing  reasonable  means  for 
carrying  passengers  to  all  their  stations,  it  is  more  reason- 
able that  they  may  run  freight  trains  which  only  stop  at  certain 
stations  for  fuel  and  water,  or  at  such  other  stations  as  the 
transportation  of  stock  or  freight  may  require.  And  it  is 
but  reasonable  that  the  company  may  exclude  all  passengers 
from  such  trains,  or  only  carry  them  to  the  places  at  which 
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they  are  accustomed  to  stop ;  and  if  a  person  gets  upon  such  a 
train,  without  any  agreement  that  they  will  stop  at  an  unusual 
place  of  stopping,  he  can  not  require  the  company  to  change 
the  usual  course  of  their  business  for  his  accommodation,  and 
to  serve  his  convenience.  Should  a  person  get  on  such  a  train, 
without  the  consent  of  the  employees  of  the  road,  the  taking 
up  of  his  ticket  merely,  without  an  agreement  to  stop  at  the 
desired  station,  would  not  amount  to  an  undertaking  by  the 
company  to  put  him  off  at  that  place.  In  such  a  case,  the 
passenger  is  in  the  wrong,  and  has  no  right  to  insist  that  he 
should  be  safely  put  off  at  the  point  he  desires,  or  be  carried 
through  without  charge.  The  instructions  are  in  harmony  with 
these  views,  and  should  have  been  given.  For  the  refusal  to 
give  these  instructions,  the  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Winnesheik  Insurance  Company 

v. 
George  H.  Holzgrafe. 


1 .  Parol  evidence — to  alter  or  explain  a  written  agreement — application 
of  the  rule  to  a  contract  respecting  insurance.  A  party  made  an  application 
in  writing,  signed  by  him,  for  insurance  upon  property,  gave  his  note,  pay- 
able to  the  insurance  company,  to  the  agent  of  the  company,  for  the  pre- 
mium, and  took  from  the  agent  a  receipt  showing  the  giving  of  the  note, 
and  stating  that,  in  case  the  policy  should  not  be  issued,  the  note  was  to  be 
returned.  These  papers  were  regarded  as  the  contract  of  the  parties,  which 
could  not  be  varied  or  explained  by  parol  evidence. 

2.  So,  where  the  application  in  such  case  provided  that  the  policy  should 
bear  date  and  take  effect  on  the  day'the  application  should  be  approved,  it 
was  held,  on  a  loss  occurring,  it  was  not  competent  for  the  party  making  the 
application  to  prove,  by  parol,  that  at  the  time  and  prior  to  the  execution 
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of  the  contract,  the  agents  of  the  company,  with  whom  it  was  made,  repre- 
sented to  him  that  he  would  receive  a  valid  policy  of  insurance  from  the 
company  to  take  effect  and  be  in  force  from  the  date  of  the  application,  and 
that  it  was  the  usual  or  customary  practice  of  that  company  to  issue  policies 
upon  such  applications,  to  bear  date  and  take  effect  from  the  date  of  the  appli- 
cation. The  terms  of  the  written  contract  could  not  be  thus  changed  by 
parol  evidence. 

3.  Nor  could  these  verbal  representations  of  the  agents  be  considered  as 
the  representations  of  their  principal  so  as  to  establish  a  contract  of  insur- 
ance definite  in  its  terms,  and  in  full  force  at  the  time  they  were  made, 
because  a  contract  can  not  rest  partly  in  writing  and  partly  in  parol. 

4.  Contract  of  insurance — whether  it  exists.  So,  where  an  application 
for  insurance  provides  that  the  policy  shall  take  effect  on  the  day  the  appli- 
cation may  be  approved,  and  it  is  not  approved,  there  is  no  contract  of 
insurance. 

5.  Application  for  insurance — of  its  approval — construction.  Where, 
upon  the  solicitation  of  an  agent  of  an  insurance  company,  an  application 
is  made,  in  writing,  which  provides,  "  the  policy  to  bear  date  and  take  effect 
at  noon  of  the  day  this  application  is  approved  "  :  Held,  this  is  to  be  under- 
stood as  meaning  that  the  approval  must  be  by  the  home  or  principal  office. 

6.  Same — of  a  presumption  of  acceptance,  from  delay.  An  application  for 
insurance  was  made  at  Havana,  in  Mason  county,  in  this  State,  through 
an  agent  of  the  company,  the  principal  office  of  which  was  located  at  Free- 
port,  in  Stephenson  county,  the  policy  to  take  effect  from  the  date  of  the 
approval  of  the  application.  A  note  for  the  premium  was  given  by  the 
applicant.  The  application  was  rejected :  Held,  the  lapse  of  eighteen  days 
between  the  receipt  of  the  application  at  the  home  office,  at  Freeport,  and 
its  return  to  Havana,  would  not  be  considered  such  extraordinary  delay  as 
to  authorize  an  implication  that  the  application  was  accepted,  and  thereby 
an  insurance  effected. 

7.  Insurance  agents — how  far  companies  hound  by  their  action.  Where 
the  agent  of  an  insurance  company  is  given  authority  merely  to  receive 
applications  for  insurance,  in  accordance  with  his  instructions,  and  to  collect 
and  transmit  the  premium  therefor,  he  has  no  authority  to  make  a  contract 
of  insurance ;  and  the  extent  of  the  agent's  authority  being  well  under- 
stood, the  company  will  not  be  bound  by  his  acts  beyond  the  scope  of  his 
power. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Chabl.es  Turner,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 
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Mr.  J.  M.  Bailey,  for  the  appellants. 

The  verbal  statements  of  agents,  or  parol  evidence,  are  not 
admissible  to  alter  or  explain  a  written  contract  in  respect  to 
insurance.  Wilson  v.  Conway  Fire  Ins.  Co.  4  R.  I.  141 ;  Hon- 
nich  v.  Phoenix  Ins.  Co.  22  Mo.  82 ;  Lamotte  v.  Hudson  River 
Fire  Ins.  Co.  17  N.  Y.  199 ;  Ripley  v.  JEtna  Fire  Ins.  Co.  30 
N.  Y.  136 ;  Mayor,  etc.  of  New  York  v.  Brooklyn  Ins.  Co.  41 
Barb.  231 ;  Farmers'  Mut  Fire  Ins.  Co.  v.  Marshall,  29  Vt.  23 ; 
Alston  v.  Mechanics''  Mut.  Ins.  Co.  4  Hill,  510;  Holmes  v. 
Charlestown  Mut.  Ins.  Co.  10  Metcalf,  211  ;  Homy  v.  American 
Mut.  Ins.  Co.  2  Duer,  554 ;  Sheldon  v.  Hartford  Fire  Ins.  Co. 
22  Conn.  235 ;  Glendale  Woolen  Manufacturing  Co.  v.  Protection 
Ins.  Co.  21  Conn.  19;  Lo?hner  v.  Home  Mut.  Ins.  Co.  17  Mo. 
247 — and  same  case  affirmed,  19  Mo.  628  ;  Rarrell  v.  Union 
Mut.  Fire  Ins.  Co.  7  Cush.  175. 

To  constitute  a  valid  contract  of  insurance,  the  minds  of  the 
parties  must  meet,  as  to  the  premises  and  the  risk ;  as  to  the 
amount  insured ;  as  to  the  time  the  risk  shall  continue ;  and  as 
to  the  premium.  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.  28 
N.  Y.  153 ;  Thayer  v.  Middlesex  Fire  Ins.  Co.  10  Pick.  326  ; 
Christie  v.  North  British  Ins.  Co.  3  Cases  in  Court  of  Sessions,  360. 

As  to  the  extent  of  agents'  authority  to  bind  the  company : 
Ins.  Co.  v.  Johnson,  23  Penn.  St.  72  ;  Chase  v.  Hamilton  Mut. 
Ins.  Co.  22  Barb.  527 ;  Wilson  v.  Genesee  Mut.  Ins.  Co.  4l  Ker- 
nan,  418  ;  Hackney  v.  Alleghany  Co.  Mut.  Ins.  Co.  4  Penn.  St. 
185  ;  Marblehead  Mut.  Fire  Ins.  Co.  v.  Underwood,  3  Gray,  310  ; 
Smith  v.  Ins.  Co.  24  Penn.  St.  320;  Mitchell  v.  Lycoming  Mut. 
Ins.  Co.  51  Penn.  St.  402 ;  Tate  v.  Citizen's  Mut.  Fire  Ins.  Co. 
13  Gray,  79. 

Messrs.  Lacey  &  Wallace,  for  the  appellee,  on  the  subject 
of  insurance  agencies,  cited,  N.  E.  Fire  Ins.  Co.  v.  Schettler,  38 
111.  167  ;  Chi.  Burl.  &  Quihcy  R.  R.  Co.  v.  Coleman,  18  111. 
299  ;  1  Pars,  on  Con.  73  ;  Perkins  v.  Washington  Ins.  Co.  4  Con- 
over  R.  646  ;  Angell  on  Fire  Ins.  sec.  452 ;  Taylor  v.  M.  F. 
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&  M.  Ins.  Co.  9  How.  U.  S.  390 ;  Lightbody  v.  N.  A.  Ins.  Co. 
23  Wend.  18. 


Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Mason  circuit  court, 
exhibited  by  George  H.  Holzgrafe,  against  The  Winnesheik 
Insurance  Company,  alleging  a  verbal  contract  of  insurance 
upon  a  certain  building  of  complainant,  in  the  town  of  Havana, 
in  Mason  county,  to  the  amount  of  twenty-two  hundred  dollars, 
and  the  subsequent  destruction  of  the  building  by  fire  in  the 
lifetime  of  the  contract. 

The  bill  prays  that  an  account  might  be  taken  of  complain- 
ant's loss ;  that  the  contract  be  specifically  enforced,  and  that 
defendants  be  decreed  to  pay  him  the  above  amount,  besides 
the  costs  of  this  suit. 

The  defendants  answered  the  bill,  denying  any  such  contract, 
to  which  there  was  a  general  replication,  and  the  cause  pro- 
ceeded to  a  hearing  on  the  bill,  answer,  replication  and  proofs. 

The  bill  alleges  that  a  premium  note,  at  ten  per  cent  interest, 
was  given  for  the  insurance,  which,  it  appears,  complainant, 
after  the  fire,  offered  to  pay,  and  tendered  the  money  therefor. 

The  court  decreed  as  prayed,  after  deducting  the  amount  of 
the  premium  note.  To  reverse  this  decree,  the  defendants 
have  appealed  to  this  court. 

It  is  alleged  in  the  bill  of  complaint  that  complainant  was 
solicited  by  Phelps  &  Elliott,  acting  as  the  agents  of  defend- 
ants, on  the  first  day  of  December,  1866,  to  make  an  application 
for,  and  acceptance  of,  a  policy  of  insurance  in  the  defendant 
company,  and  did,  then  and  there,  at  said  Mason  county,  offer 
for  and  in  behalf  of  the  company,  to  insure  complainant  to  the 
amount  of  two  thousand  two  hundred  dollars  upon  his  build- 
ing, against  loss  or  damage  by  fire  to  that  amount,  on  condition 
complainant  would  pay  the  company  the  sum  of  one  hundred 
and  eleven  dollars  on  the  first  day  of  January,  1867,  being  at 


520  Winnesheik  Ins.  Co.  v.  Holzgkafe.      [Jan.  T., 

Opinion  of  the  Court. 

the  rate  of  five  per  cent  per  annum  on  the  amount  insured, 
complainant  to  execute  his  promissory  note  therefor. 

It  is  then  alleged  that  complainant  accepted  the  offer,  and 
agreed  to  accept  a  policy  of  insurance  upon  his  building  for 
that  sum,  upon  the  terms  above  stated,  and,  on  the  fourth  day 
of  December,  1866,  he  signed  an  application  for  a  policy  drawn 
up  and  presented  to  him  by  Phelps  &  Elliott,  or  one  of  them, 
as  defendants'  agents,  and  then  and  there  delivered  to  these 
agents  his  promissory  note  for  the  premium  agreed. 

Complainant  then  alleges  that  these  agents  did  then  and 
there  represent  and  declare  to  complainant  that,  in  consideration 
of  this  promissory  note,  and  the  money  specified  therein  to  be 
paid,  he  should  receive  a  good  and  valid  policy  of  insurance, 
to  take  effect  and  be  in  force  from  the  fourth  day  of  December, 
the  date  of  his  application,  and  to  continue  in  force  for  one 
year  next  thereafter. 

It  is  futher  alleged  that  it  was  the  usual  and  customary 
practice  of  this  company  to  issue  policies  upon  such  an  appli- 
cation, to  take  effect  on  the  day  of  the  date  of  the  application. 

The  facts  proved  are,  that  the  agents  of  defendants  solicited 
complainant  to  make  application  for  a  policy  in  their  company 
for  a  certain  sum,  for  a  stipulated  premium,  and  for  a  certain 
time. 

Yielding  to  this  solicitation,  complainant  signed  a  printed 
application,  with  the  blanks  filled  up  in  writing,  for  insurance 
by  appellants,  against  loss  or  damage  by  fire,  in  the  sum  of 
twenty-two  hundred  dollars,  for  the  term  of  one  year,  com- 
mencing the  fourth  day  of  December,  1866,  at  noon,  on  his 
frame  building,  and  in  the  same  instrument,  after  warranting 
the  description,  condition,  value,  etc.  of  the  property  to  be  as 
represented ;  that  all  the  questions  are  correctly  answered ;  that 
he  has  made  no  concealment  of  any  circumstance  or  fact  tend- 
ing to  increase  the  hazard,  and  which  the  company  ought  to 
know,  and  agreeing  that  the  application  shall  be  taken  as  a  part 
of  the  policy,  and  be  referred  to  in  case  of  loss,  and  further 
agreeing  that  any  misrepresentation  or  concealment  of  facts 
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should  render  the  insurance  void,  it  closes  in  this  manner  :  "  The 
policy  to  bear  date  and  take  effect  at  noon  of  the  day  this  appli- 
cation is  approved,"  dated  this  fourth  day  of  December,  1866, 
and  signed  by  complainant,  G.  H.  Holzgrafe,  applicant.  On 
the  same  day  complainant  executed  this  note  : 

Dated  at  Havana,  Illinois, 

December  4,  1866. 
On  the  first  day  of  January,  1867,  for  value  received,  I 
promise  to  pay  the  Winnesheik  Insurance  Company,  or  order, 
one  hundred  and  eleven  dollars  and  fifty  cents,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  from  date,  until  paid." 

At  the  same  time,  the  agents  of  appellants  executed  a  paper 
of  this  tenor : 

"  Eeceived  of  George  H.  Holzgrafe,  of  Havana,  Illinois,  appli- 
cation for  insurance  by  the  Winnesheik  Insurance  Company, 
of  Freeport,  Illinois,  on  property,  to  the  amount  of  twenty-two 
hundred  dollars,  for  the  term  of  one  year,  and  a  note  for  cash 
premium,  etc.  due  on  the  first  day  of  January,  186-7,  for  one 
hundred  and  eleven  dollars  and  fifty  cents,  all  of  which  are  to 
be  returned  if  a  policy  be  not  issued.  Policy  to  be  sent  by  mail. 
Dated  at  Havana,  Illinois,  this  fourth  day  of  December,  1866. 


13 


These  were  all  the  papers  which  passed  between  these  parties. 

Appellee  insists  upon  his  right  to  prove  that,  when  these 
papers  were  executed,  or  prior  thereto,  appellants'  agents  repre- 
sented to  him  that  he  would  receive  a  valid  policy  of  insurance 
from  appellants,  to  take  effect  and  be  in  force  from  the  date  of 
the  application  and  note,  and  to  continue  in  force  for  one  year 
next  thereafter,  and  that  it  was  the  usual  or  customary  practice  of 
appellants  to  issue  policies  of  insurance  upon  applications  such 
as  appellee  had  made,  to  bear  date  and  take  effect  on  the  day 
of  the  date  of  the  application,  and  he  has  so  alleged  in  his  bill 
of  complaint. 
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The  first  point  to  be  considered  rises  here :  Taking  the 
application  of  appellee,  and  the  note  executed  by  him,  and  the 
receipt  given  by  the  agents  to  him,  as  the  contract  of  the  parties, 
and  that  it  was  the  contract  is  unquestionable,  can  it  be 
varied,  altered  or  extended  by  proof  of  these  representations 
of  the  agents  ?  Can  it  be  proved  by  parol,  the  written  instru- 
ment stipulating  that  the  policy  is  to  bear  date  and  take  effect 
at  noon  of  the  day  the  application  is  approved,  that  it  was,  in 
fact  and  in  truth,  to  take  effect  on  the  day  of  the  date  of  the 
application  ?  Would  not  this  vary,  essentially,  the  terms  of 
the  written  contract?  And,  though  it  might  have  been  the 
usage  of  appellants  so  to  issue  them,  that  could  not  vary  the 
express  terms  of  the  contract.  III.  M.  F.  Ins.  Co.  v.  O'Neile, 
13  111.  89.  Appellee  agreed  with  the  company  when  he  signed 
the  application,  that  the  policy  should  bear  date  and  take  effect 
at  noon  of  the  day  when  the  application  should  be  approved. 
Approved  by  whom  and  where  ?  Manifestly  by  the  home 
office,  or  principal  office,  at  Freeport,  some  hundreds  of  miles 
distant  from  Havana.  It  is  not  competent,  on  well  recognized 
principles  of  law,  to  prove,  by  parol,  that  the  policy  was  to  take 
effect  on  the  day  of  the  date  of  the  application,  for  that  would 
be  making  a  contract  by  parol,  wholly  different  from  the  writ- 
ten contract. 

These  writings  can  be  regarded  in  no  other  light  than  as 
expressive  of  the  terms  and  conditions  of  the  contract,  and  the 
law  conclusively  presumes  that  all  the  terms  of  the  agreement 
are  correctly  expressed  in  the  writing,  and  the  conversations 
and  declarations  of  the  parties  made  before  or  simultaneously 
with  the  writing,  are  not  admissible  in  evidence.  Abrams  v. 
Pomeroy,  ib.  133,  136,  137.  The  rule  that  written  agreements, 
unambiguous  in  their  terms,  are  not  to  be  varied  or  explained 
by  parol,  is  so  old,  so  well  established,  and  so  consonant  with 
reason  and  justice,  as  to  render  any  argument  upon  this  point 
unnecessary.  The  rule  may  be  regarded  as  inflexible.  Mar- 
shall v.  Gridley,  46  ib.  250. 
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The  application  was  rejected  by  the  principal  office  on  the 
twelfth  of  December,  some  twelve  days  before  the  destruction 
of  the  building  by  fire,  and  was  returned  to  their  agents  by 
mail,  without  the  note,  on  the  twenty-second  of  December,  two 
days  before  the  fire.  It  is  in  proof  one  of  these  agents  went  to 
the  complainant's  place  of  business  so  soon  as  he  received  notice 
of  the  rejection  of  the  application,  to  inform  complainant  of 
the  fact;  but,  finding  him  engaged  with  some  customers,  he 
refrained  from  so  doing.  Two  days  after,  the  building  was 
consumed  by  fire. 

As  by  the  written  agreement  of  complainant  with  the  insurance 
company,  no  contract  of  insurance  was  to  take  effect  until  the  day 
the  application  was  approved,  and,  as  it  was  not  approved,  it  fol- 
lows there  was  no  contract  of  insurance  ;  that  the  company  had 
incurred  no  legal  liability  to  make  good  this  loss,  and  no 
recovery  could  be  had  against  them. 

But  it  is  urged  by  appellee,  that  these  verbal  representations 
of  the  agents  should  be  considered  as  the  representations  of 
their  principal,  and  they  establish  a  contract  of  insurance  defi- 
nite in  its  terms,  and  in  full  force,  when  the  building  was  con- 
sumed. 

It  has  been  often  said  by  this  court,  that  a  contract  can  not 
exist  partly  in  writing  and  partly  in  parol.  Lane  v.  Sharp,  3 
Scam.  573 ;  O'Reer  v.  Strong,  13  111.  689 ;  Marshall  v.  Gridley, 
46  ib.  250. 

But,  it  is  urged,  the  failure  of  appellants  to  return  the  premium 
note  at  the  time  the  application  was  returned,  and  the  delay  in 
returning  the  application,  justify  and  require  the  inference 
that  the  company  had  approved  or  accepted  the  application  of 
complainant.  But  such  an  inference  would  be  in  the  face  of 
the  testimony  of  the  general  agent,  Stewart,  who  states  that  the 
application  was  submitted  to  him  at  El  Paso,  in  the  early  part 
of  December,  by  the  special  agents  at  that  place,  and  was 
rejected  by  him,  but,  at  the  earnest  solicitation  of  those  agents, 
he  took  it  to  the  office  at  Freeport,  for  the  consideration  of  the 
president  and   secretary  of  the   company,  who   immediately 
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rejected  it  and  returned  it  to  Phelps  &  Elliott,  at  Havana,  on 
the  same  day,  and  that  was  the  twelfth  of  December.  Usually, 
delay  can  not  make  a  contract.  Under  some  circumstances, 
perhaps,  a  proposal  may  become  a  contract  by  tardiness  in 
rejecting  or  answering  it,  but  no  such  case  now  occurs  to  us. 

That  appellants  received  this  application,  is  undoubted,  and 
that  they  did  not  respond  to  it,  on  the  instant,  is  likewise  true. 
In  the  nature  of  things,  considering  the  irregularity  of  the 
mails,  and  their  default  sometimes,  and  some  delay,  perhaps,  in 
putting  the  application  in  the  mail,  a  lapse  of  eighteen  days 
between  its  receipt  at  Freeport  and  its  return  to  Havana,  can 
not  be  considered  so  extraordinary  as  to  authorize  an  implica- 
tion from  it,  that  the  application  was  accepted,  and  thereby  an 
insurance  effected. 

Appellee  insists  there  was  a  contract  of  insurance  made  by 
the  lawfully  authorized  agents  of  the  company.  That  contract 
must  rest  in  parol,  for  it  is  not  found  in  the  writings  we  have 
been  considering.  Taking  the  representations  and  declarations 
of  these  agents  made  to  complainant,  in  connection  with  his 
written  application  to  the  company  for  insurance,  a  contract  may 
be  predicated  upon  them.  The  question  then  arises  as  to  the 
power  of  these  agents  to  make  such  a  contract.  The  warrant 
of  their  authority  is  in  the  record.  By  that  they  were  only 
authorized  to  receive  applications  for  insurance  in  accordance 
with  the  instructions  to  agents,  and  to  collect  and  transmit  the 
premiums  therefor.  This  was  the  extent  of  their  authority, 
and  no  instructions  have  been  shown  from  their  principals 
authorizing  them  to  go  one  step  beyond  this,  nor  is  there  any 
proof  they  ever  did,  or  ever  designed  to  go  a  step  beyond. 
They  both  state  they  never  held  themselves  out  to  community,  as 
possessing  authority  to  effect  insurances,  write  up  policies,  adjust 
losses,  or  do  anything  more  than  the  letter  of  their  appointment 
specified.  We  have  said,  in  several  cases,  where  an  agent  of 
an  insurance  company  shall,  with  the  knowledge  of  his  princi- 
pal, so  hold  himself  out  to  the  public  by  receiving  applications 
for  insurance,  and  granting  policies,  to  such   an  extent  as  to 
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induce  the  public  doing  business  with  him  to  believe  he  is  the 
lawfully  constituted  agent,  the  principal  having  accepted  the 
cash  premium,  shall  not  be  permitted  afterwards,  in  case  of 
loss,  to  repudiate  the  act.  Such  was  the  case  of  JEtna  Ins.  Co. 
v.  Maguire,  51  111.  342. 

We  decide  this  case  on  the  ground  that  an  application  for  an 
insurance  was  all  that  was  made  by  complainant,  and  that  the 
delay  in  responding  to  it  was  not  of  a  character  from  which  an 
acceptance  of  the  proposal  can  be  implied,  and  that  any  con- 
tract of  insurance  effected  by  the  agents  of  appellants  was  not 
binding  upon  appellants,  such  contract  not  being  within  the  scope 
of  the  authority  with  which  they  were  vested  by  the  company, 
and  which  was  well  known.  We  repeat  here  what  was  said  in 
JEtna  Ins.  Co.  v.  Maguire,  supra.  That  case  turned  upon  the 
question  of  a  cancellation  of  the  policy  of  insurance  which  had 
been  written  up  by  the  agent,  and  the  premium  transmitted  to 
the  general  agent,  and  retained  by  him,  and  an  adjuster  of  the 
loss  had  been  sent  out  to  examine  into  the  loss.  There,  the 
contract  was  evidenced  by  the  policy  which  the  agent  had  writ- 
ten, and  who  seemed  to  possess  all  the  symbols  of  an  unrestricted 
agency,  and  had  actually  issued  the  policy  then  in  question. 
Here  the  application  for  insurance  was  not  accepted,  and  the 
agents  never,  at  any  time,  represented  or  intimated  to  any  one 
that  they  had  any  other  authority  than  to  transmit  applications 
and  receive  premiums. 

In  Maguire's  case  we  said,  we  desire  it  to  be  understood,  in 
this  jurisdiction  at  least,  where  an  insurance  company  has 
appointed  an  agent,  known  and  recognized  as  such,  and  he,  by 
his  acts,  known  and  acquiesced  in  by  them,  induces  the  public 
to  believe  he  is  vested  with  all  the  power  and  authority  neces- 
sary for  him  to  do  the  act,  and  nothing  to  the  contrary  is  shown 
or  pretended  at  the  time  of  doing  the  act,  public  policy,  the 
safety  of  the  people,  demand  the  company  should  be  liable  for 
such  of  his  acts  as  appear  on  their  face  to  be  usual  and  proper 
in  and  about  the  business  in  which  the  agent  is  engaged. 
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The  case  here  is  very  different.  It  has  no  ground  to  rest 
upon,  the  application  for  insurance  never  having  been  accepted 
by  the  defendant  company. 

The  decree  must  be  reversed. 

Decree  reversed. 


John  Crabtree  et  al. 

v. 
Calvin  W.   Levings. 


1.  Contract — assuming  a  debt  by  a  third  person.  Where  a  party  who 
owes  a  debt  secured  by  mortgage  enters  into  a  contract  with  another  by 
which  the  latter  is  to  assume  the  debt,  and  he  in  turn  makes  a  contract 
with  the  mortgagee  by  which  the  mortgage  is  to  be  transferred  to  him 
upon  the  performance  of  certain  conditions,  so  long  as  the  mortgagee 
remains  bound  by  this  agreement  he  can  not  foreclose  the  mortgage  against 
the  original  debtor. 

2.  And  although  the  mortgagor  was  not  a  party  to  the  contract  between 
the  mortgagee  and  such  third  person  who  assumed  the  debt,  so  as  to  enable 
him  to  maintain  an  action  at  law  upon  it,  yet,  in  equity,  he  was  not  a  stran- 
ger to  that  agreement.  He  having  furnished  the  consideration  for  making 
it,  and  it  having  been  made  for  his  benefit,  he  has  the  right  in  a  court  of 
chancery  to  invoke  its  protection  and  prevent  a  foreclosure  so  long  as  the 
contract  remains  in  force. 

3.  Contract  to  convey  by  warranty  deed — what  is  a  compliance  therewith. 
Where  a  party  agrees  to  convey  to  another,  by  warranty  deed,  a  tract  of 
land,  the  legal  title  to  which  is  in  a  third  person,  under  a  just  interpretation 
of  the  contract  the  procuring  of  the  conveyance  of  the  land  by  such  third 
person  with  his  warranty  will  not  answer  its  requirement ;  the  party  who 
was  to  receive  the  deed  is  entitled  to  have  the  personal  covenants  of  him 
who  agreed  to  convey,  as  a  further  security  for  his  title. 

4.  Contract — time  of  its  performance.  Where  the  holder  of  a  mortgage, 
by  the  procurement  of  the  mortgagor,  entered  into  an  agreement  with  a 
third  person,  by  which  the  mortgagee  was  to  transfer  the  mortgage  to  the 
latter,  and  also  was  to  convey  a  tract  of  land  to  him,  and  such  third  person 
on  his  part  was  to  convey  certain  lands  to  the  mortgagee,  the  agreement  to 
be  mutually  performed  within  a  specified  time,  and  was  partially  performed 
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on  both  sides,  the  mere  fact  that  there  was  not  a  complete  performance 
within  the  time  would  not  prevent  either  party  from  insisting  on  the  spe- 
cific execution  of  the  agreement.  It  being  mutual  and  dependent,  and  to 
be  simultaneously  performed,  and  both  parties  being  equally  in  default  as 
to  time,  neither  could  hold  himself  discharged  from  the  obligation  of  a  com- 
plete performance,  until  he  had  tendered  performance  on  his  part,  and 
demanded  it  on  the  other. 

5.  So  where  the  party  who  was  to  convey  certain  lands  by  deed  with 
warranty,  to  the  mortgagee,  tendered  a  deed  with  warranty  from  another 
person,  who  held  the  legal  title,  such  deed  being  refused  by  the  mortgagee, 
although  the  deed  thus  tendered  was  not  such  as  the  agreement  required, 
yet,  until  the  mortgagee  offered  to  perform  on  his  part,  and  demanded  a 
proper  deed,  and  it  was  refused,  he  would,  under  the  circumstances,  remain 
bound  by  the  contract,  and  would  have  no  right  to  foreclose  his  mortgage. 

6.  Practice  in  chancery — hearing  a  cause  on  original  bill,  alone,  after 
cross-bill  filed.  Where  a  cross-bill  has  been  filed,  and  a  demurrer  thereto, 
and  the  latter  might  be  properly  sustained  because  the  cross-bill  fails  to 
present  upon  its  face  sufficient  grounds  for  affirmative  relief,  it  is  not  error 
for  the  court  to  proceed  to  a  hearing  of  the  original  cause  without  regard- 
ing the  cross-bill  or  disposing  of  the  demurrer  thereto. 

Appeal  from  the  Circuit  Court  of  Edgar  county  ;  the  Hon. 
James  Steele,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  W.  Blackburn,  for  the  appellants. 

Mr.  James  A.  Eads,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  record,  as  it  now  comes  before  us,  discloses  the  follow- 
ing facts  :  John  Crab  tree  being  indebted  by  a  note  secured  by 
mortgage,  to  George  Arbuckle,  agreed  with  James  Crabtree 
that  the  latter  should  assume  the  payment  of  the  debt  in  con- 
sideration of  the  sale  to  him  by  John  of  certain  lands  in  Iowa. 
James  thereupon  entered  into  a  written  agreement  with 
Arbuckle,  bearing  date  June  9,  1868,  mutually  executed  by 
the  parties,  and  reciting  that  Arbuckle  was  to  transfer  the 
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mortgage  to  James  Crabtree,  and  also  to  convey  to  him  certain 
land,  and  Crabtree  was  to  convey  to  Arbuckle,  by  deed  of  war- 
ranty, ninety  acres  of  land,  described  in  the  contract  as  then 
owned  by  William  Dresbach  and  occupied  by  him,  also  a  town 
lot  and  three  acres  of  land  with  a  house.  Crabtree  was  to 
give  possession  of  the  ninety  acres  subject  to  the  growing  crop, 
and  of  the  other  property  by  the  first  of  October.  Soon  after 
the  execution  of  the  agreement,  Arbuckle  conveyed  to  Crab- 
tree the  land  to  be  conveyed  by  him,  and  received  from  Crab- 
tree a  conveyance  of  the  town  lot  and  the  three  acres,  and 
about  the  first  day  of  July,  as  stated  in  the  record,  tendered  to 
Arbuckle  a  deed  duly  executed  by  Dresbach  to  him  for  the 
ninety  acres,  and  on  the  first  of  October  offered  him  possession. 
Arbuckle  refused  to  accept  the  deed  or  to  surrender  the  note 
and  mortgage  to  James  Crabtree,  and  subsequently  assigned 
the  latter  to  Levings,  one  of  the  appellees  herein,  who  filed  a 
bill  against  John  Crabtree  to  foreclose.  The  latter  answered, 
setting  up  the  foregoing  facts,  and  alleging  that  the  note  and 
mortgage  had  been  assigned  by  Arbuckle  to  complainant  with- 
out consideration,  and  merely  for  the  purposes  of  this  suit. 
He  also  filed  a  cross-bill,  making  Arbuckle  and  James  Crabtree 
co-defendants  with  Levings,  again  alleging  the  foregoing  facts, 
tendering  a  deed  from  Dresbach,  averring  the  title  of  the  latter 
to  be  perfect,  and  praying  that  Arbuckle  be  decreed  to  execute 
his  agreement  made  with  James  Crabtree,  and  that  the  note  and 
mortgage  be  surrendered  for  cancellation.  Levings  demurred 
to  the  cross-bill,  and  moved  that  his  own  case  be  set  down  for 
hearing  on  bill  and  answer.  The  appellant  moved  a  stay  of 
proceedings  until  Arbuckle  and  James  Crabtree  could  be 
brought  into  court  and  the  cross-bill  answered.  The  court 
allowed  complainant's  motion  and  overruled  that  of  defendant, 
and  on  the  hearing  decreed  a  foreclosure  and  sale,  from  which 
decree  the  defendant  appealed.  No  disposition  was  made  of 
the  demurrer  to  the  cross-bill.' 

As  the  case  was  heard  on  the  original  bill  and  answer,  with- 
out a  replication,  the  answer  was  to  be  taken  as  true,  and  we 
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are  of  opinion  that,  independently  of  the  question  argued  by 
counsel  whether  the  hearing  should  not  have  been  stayed  until 
the  cross-cause  could  also  have  been  heard,  the  court  erred  in 
decreeing  a  sale  and  foreclosure  upon  the  original  bill  and 
answer.  By  the  allegations  in  the  answer,  the  complainant 
had  no  equities  superior  to  those  of  Arbuckle,  and  on  the  facts 
set  up  in  the  answer,  Arbuckle,  as  a  complainant,  would  clearly 
have  had  no  right  to  this  decree.  For  a  valuable  considera- 
tion John  Crabtree  had  contracted  with  James  that  the  latter 
should  pay  the  mortgage,  and  in  pursuance  of  this  arrange- 
ment, James  in  turn  had  entered  into  a  contract  with  Arbuckle 
which  had  been  partially  executed  on  both  sides,  and  a  com- 
plete execution  of  which  would  have  amounted  to  a  payment 
of  the  mortgage.  When  assigned  to  James  Crabtree  he  would 
have  received  and  held  the  mortgage  as  a  trustee  for  John 
Crabtree  under  the  contract  between  them.  So  long,  then,  as 
Arbuckle  remains  bound  by  this  contract,  he  can  not  be  per- 
mitted to  come  into  court,  and,  in  violation  of  his  own  agree- 
ment, enforce  the  mortgage  against  John  Crabtree.  It  is  urged 
by  counsel  that  John  Crabtree  was  not  a  party  to  this  agreement, 
and  can  not  claim  its  benefits.  Conceding  that  he  could  not 
bring  an  action  at  law  upon  it,  yet  a  court  of  equity  looks  to 
the  substance  of  a  transaction  and  not  to  its  form.  He  was 
not,  in  equity,  a  stranger  to  this  agreement.  He  had  furnished 
to  James  Crabtree  a  consideration  for  making  it,  and  so  far  a.* 
it  related  to  the  mortgage  it  was  made  for  his  benefit.  Undei 
these  circumstances  he  has  certainly  a  right,  in  a  court  of  chan- 
cery, to  invoke  its  protection  and  insist  that,  while  that  contract 
remains  in  force,  neither  Arbuckle,  nor  the  complainant,  stand- 
ing in  Arbuckle's  shoes,  can  come  into  court  and  obtain  a 
decree  wholly  inconsistent  with  the  spirit  and  purpose  of  the 
contract,  and  most  injurious  to  John  Crabtree,  for  whose  benefit 
this  portion  of  the  agreement  was  made. 

It  is  urged  by  counsel  for  appellee,  that  the  deed  for  the 
ninety  acres  of  land  tendered  by  James  Crabtree  to  Arbuckle, 

34— 53rd  III. 
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and  filed  as  an  exhibit  with  the  answer,  was  a  deed  from  Dres- 
bach  to  Arbuckle,  and  although  the  contract  between  Arbuckle 
and  James  Crabtree  described  the  land  as  owned  by  Dresbach, 
yet  it  provided  that  a  deed  of  warranty  should  be  made  by 
James  Crabtree  to  Arbuckle.-  It  is  claimed  that,  by  the  con- 
tract, Arbuckle  was  entitled  to  the  personal  covenants  of  James 
Crabtree  as  a  future  security  for  his  title,  and  that  the  latter 
should  have  procured  a  conveyance  from  Dresbach  to  himself, 
and  tendered  that  with  his  own  deed  of  warranty  to  Arbuckle, 
or  should  have  united  in  the  conveyance  from  Dresbach  to 
Arbuckle  with  proper  covenants.  This  is  a  just  interpretation 
of  the  contract,  and  it  therefore  appears  by  the  answer  itself, 
of  which  the  exhibit  is  a  part,  that  James  Crabtree  has  not,  in 
fact,  tendered  a  complete  performance  of  his  part  of  the  agree- 
ment, although  the  answer,  in  general  terms,  alleges  perform- 
ance. But  even  this  view  does  not  justify  the  decree.  The 
respective  agreements  of  Crabtree  and  Arbuckle  were  not  only 
mutual  and  dependent,  and  to  be  simultaneously  performed, 
but  they  had  been  in  fact  partially  performed  on  both  sides. 
Under  these  circumstances,  the  mere  fact  that  the  ten  days  have 
expired,  within  which  the  agreement  was  to  be  mutually  per- 
formed, would  not  prevent  either  party  from  insisting  on  its 
specific  execution.  So  far  as  the  question  of  time  is  concerned, 
both  parties  are  equally  in  default,  and  neither  can  hold  him- 
self discharged  from  the  obligation  of  complete  performance 
until  he  has  tendered  performance  on  his  own  side,  and 
demanded  it  on  the  other.  Admitting,  then,  that  the  tender 
of  performance  on  the  part  of  Crabtree  was  not  as  complete  as 
it  should  have  been,  still,  Arbuckle  is  bound  by  the  agreement, 
and  must  hold  the  mortgage  subject  to  its  terms  until  he  has 
oifered  to  complete  the  execution  of  the  agreement,  and  Crab- 
tree has  refused.  Until  this  is  done,  he  can  hot  ask  the  aid  of 
the  court  in  making  a  disposition  of  the  mortgage  inconsistent 
with  the  spirit  and  object  of  the  contract. 

As  the  cross-bill,  like  the  answer,  shows  there  has  not  been 
a   complete  tender  of  performance  by  James  Crabtree,  the 
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demurrer  to  that  bill  might  have  been  properly  sustained,  and 
the  court  did  not  err  in  proceeding  to  hear  the  original  cause 
without  regarding  it.  It  showed  upon  its  face  a  state  of  facts 
which  would  not  entitle  John  Crabtree,  the  complainant  in  that 
bill,  to  affirmative  relief.  But  for  the  reasons  already  given, 
the  court  erred  in  decreeing  a  foreclosure  on  the  original  bill 
and  answer.  The  record  shows  a  contract  which  took  from 
Arbuckle  the  equitable  right  of  foreclosure,  and  does  not  show 
that  he  is  no  longer  bound  by  the  obligations  of  that  contract. 
The  court  should  have  dismissed  the  bill  without  prejudice, 
instead  of  decreeing  a  foreclosure.  The  decree  will  be  reversed 
and  the  case  remanded,  with  leave  to  the  complainant  to  file  a 
replication  to  the  answer,  and  to  both  parties  to  take  proof. 
This  leave  is  given  because,  if  the  material  allegations  of  the 
answer  are  not  in  fact  true,  or  if  complainant  can  show  a  ten- 
der of  performance  on  his  part,  and  a  refusal  by  James  Crab- 
tree,  he  ought  not  to  be  required  to  file  another  bill. 

Decree  reversed. 


INDEX. 


ABANDONMENT. 
Of  homestead.    See  HOMESTEAD,  3. 

ABATEMENT. 
Action  prematurely  brought. 

1.  Whether  in  bar  or  in  abatement.  Where  an  action  is  prematurely 
brought,  because  of  an  agreement  to  extend  the  time  of  payment, 
which  has  not  elapsed,  that  is  matter  in  abatement  only,  not  in  bar  of 
the  action.    Archibald  v.  Argall,  307. 

Plea  in  abatement. 

2.  Time  of  pleading  it.  After  a  plea  in  bar,  it  is  too  late  to  plead  in 
abatement.    Ibid.  307. 

ACTIONS. 

Cause  of  action. 

1.  Must  exist  at  the  time  suit  is  brought.    See  DIVORCE,  2. 

Action  prematurely  brought. 

2.  In  abatement,  not  in  bar.    See  ABATEMENT,  1. 

Collateral  security. 

3.  Eight  to  sue  on  the  principal  debt.  See  COLLATERAL  SECU- 
RITY, 1. 

Concurrent  remedies. 

4.  Upon  a  mortgage  debt.    See  MORTGAGES,  1,  2. 
Voluntary  payment. 

5.  Whether  it  may  be  recovered  bach     See  PAYMENT,  3. 
Fees  of  office — receded  without  title. 

6.  May  be  recovered  by  the  person  entitled  to  the  office.  See  OFFI- 
CER, 3  to  6. 

Contracts  not  payable  in  money. 

7.  Action  for  money.    See  ASSSUMPSIT,  7. 

Bequest  to  a  creditor. 

8.  Effect  thereof  upon  t7ie  creditor's  right  to  sue.    See  WILLS,  6,  7. 
Highways — negligence. 

9.  Liability  of  individuals  respecting  their  safe  condition.  See  HIGH- 
WAYS, 5,  6. 

» 

Remedy  at  law. 

10.  As  between  partners.    See  PARTNERSHIP,  2,  3,  4. 
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ACTIONS.     Continued. 
Alien  enemy. 

11.  WhetJier  lie  may  be  sued  pending  hostilities.  See  ALIEN  ENE- 
MY, 1,  2,  3. 

Remedy  against  towns. 

12.  Upon  their  contracts.    See  ASSUMPSIT,  1,  2. 
When  payable  out  of  a  special  fund.    Same  title,  3. 

Trespass  by  cattle. 

13.  Remedy  is  trespass,  not  trover.    See  TROVER,  1. 

Nuisance. 

14.  Of  tJie  use  of  one's  own  property,  as  between  adjacent  proprietors— 
when  an  action  will  lie  for  a  nuisance.     See  NUISANCE,  1  to  4. 

ADMINISTRATION  OF  ESTATES. 

Assets — what  constitute. 

1.  Liability  of  sureties  on  administrator's  bond.  Money  paid  to  an 
administrator  by  a  railroad  company,  upon  whose  road  the  intestate 
was  killed,  being  paid  as  compensation  therefor,  is  assets  in  the  hands 
of  the  administrator,  which  he  is  bound  to  administer,  under  the 
statute  on  that  subject.  And  whether  the  money  is  recovered  by  suit, 
or  voluntarily  paid  under  the  statute,  as  in  this  case,  it  is  as  much  assets 
in  the  hands  of  the  administrator,  as  if  recovered  for  the  benefit  of 
creditors.  Being  assets,  the  sureties  on  the  administrator's  bond  are 
responsible  for  its  proper  distribution.  Ooltra  et  al.  v.  The  People,  use, 
etc.  224. 

Sale  of  land  to  pay  debts. 

2.  Time   of  filing  petition.     Where  an  administrator  gives  notice 
that  he  will  file  a  petition  on  a  particular  day  of  a  term,  for  an  order 
to  sell  real  estate  to  pay  debts,  he  is  not  restricted  to  the  day  named, 
but  may  file  his  petition  on  a  subsequent  day  of  the  same  term.    Shoe 
mate  et  al.  v.  Lockridge,  Admr.  503. 

3.  Necessity  of  an  appraisement  bill.  It  is  not  essential  that  it  appear 
an  appraisement  bill  was  filed  by  an  administrator,  to  authorize  the 
court  to  grant  his  petition  for  an  order  to  sell  land  to  pay  debts.  The 
statute  only  requires  the  administrator  shall  make  a  just  and  true 
account  of  the  personal  estate  and  debts,  so  far  as  he  can  discover  them, 
and  he  may  thereupon  file  his  petition.    Ibid.  503. 

4.  Preservation  of  tlie  evidence  in  such  proceedings — presumption.  In 
a  proceeding  under  the  statute  for  an  order  to  an  administrator  to  sell 
land  to  pay  debts,  it  not  being  a  chancery  proceeding,  it  is  not  neces- 
sary, in  order  to  support  the  judgment,  that  the  evidence  be  preserved 
in  the  record,  but  it  will  be  presumed  the  evidence  heard  on  the  trial 
was  sufficient.    Ibid.  503. 
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Power  of  administrator  in  respect  to  realty. 

5.  It  has  been  held  that  an  administrator  has  no  power  to  file  a  bill 
to  remove  a  cloud  from,  or  perfect  the  title  to  lands  of  which  his  intes- 
tate died  seized.  SJwemateet  al.  v.  Lockridge,  Admr.  503 ;  Oridley  v.  Wat- 
son, 186. 

6.  So  an  administrator  has  no  authority  to  apply  to  a  court  of  chan- 
cery to  reform  a  deed  made  to  his  intestate  in  his  life  time,  on  the  allega- 
tion that  there  was  a  mistake  therein  in  the  description  of  the  land 
intended  to  be  conveyed.     Shoemate  v.  Lockridge,  Admr.  503. 

7.  But  where  a  bill,  filed  by  an  administrator  to  remove  a  cloud  from 
the  title  to  land  belonging  to  the  estate,  was  fully  answered,  and  an  issue 
made  up  thereon,  and  a  cross  bill  filed  and  fully  answered,  and  an  issue 
made  up,  and  tried  on  testimony  taken,  the  cause  was  held  to  have  been 
properly  heard  on  the  merits.     Oridley  v.  Watson,  186. 

8.  In  this  case  it  appeared  the  administrator  obtained  an  order  for  the 
sale  of  land  to  pay  debts,  in  a  proceeding  at  law  under  the  statute.  He 
afterwards  filed  his  bill  in  chancery  to  correct  a  mistake  in  a  deed  to  his 
intestate,  and  asked  a  decree  to  sell  the  land.  The  court  below  decreed 
the  relief  sought  in  the  suit  in  chancery,  reforming  the  deed,  and  giv- 
ing the  administrator  authority  to  sell :  Held,  while  that  decree  was  erro- 
neous, by  reason  of  the  want  of  authority  in  the  administrator  to 
apply  to  a  court  of  chancery  for  such  purpose,  j^et,  as  that  court  had  a 
general  jurisdiction  of  the  subject  matter,  the  administration  of  estates, 
the  decree  was  not  void,  and  a  bona  fide  purchaser  under  the  decree 
would  be  protected.     Shoemate  et  al.  v.  Lockridge,  Admr.  503. 

9.  Moreover,  the  administrator  having  been  given  authority  to  sell, 
by  the  order  in  the  statutory  proceeding,  a  sale  made  by  him,  even 
after  the  decree  in  chancery,  would,  unless  that  fact  were  negatived,  be 
referred  to  and  upheld  by  the  order  in  the  first  proceeding.  Ibid. 
503. 

Settlement  op  administrator. 

10.  When  heirs  not  bound  thereby.  A  party  claiming  an  interest  in 
land,  sought  partition  thereof  against  the  infant  heirs  of  the  party  with 
whom  he  had  the  transaction,  alleging  he  was  entitled  to  a  certain  undi- 
vided interest,  upon  his  performing  certain  conditions,  with  respect  to 
which  he  had  made  a  settlement  with  the  administrator  of  the  estate : 
Held,  the  infant  heirs,  not  having  been  parties  or  privies  in  any  way  to 
such  settlement,  were  not  bound  by  it,  and  it  could  not  be  evidence 
against  them  in  that  suit.     Williams  et  al.  v.  Wiggand  et  al.  233. 

Bequest  to  a  creditor. 

Rights  of  the  creditor  and  the  estate,  in  respect  thereto.  See  WILLS, 
6,  7. 

ADVERSE  POSSESSION.     See  LIMITATIONS,  2. 
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AGENCY. 

Unauthorized  acts  of  agent. 

1.  Liability  of  principal  therefor.  Where  a  city  ordinance  authorized 
the  mayor,  by  proclamation,  to  order  all  persons  within  the  city  limits 
to  confine  or  securely  muzzle  their  dogs,  and  the  city  marshal,  to  carry 
into  effect  the  provisions  of  the  ordinance,  under  the  mayor's  proclama- 
tion, employed  an  agent,  directing  him  to  destroy  all  dogs  found  run- 
ning at  large,  and  not  properly  muzzled :  Held,  the  marshal  would  not 
be  liable  for  the  wanton,  willful  or  negligent  act  of  such  agent  in  kill- 
ing a  dog  not  within  the  terms  of  the  ordinance  and  proclamation. 
Pritchard  v.  Keefer,  117. 

Insurance  agents. 

2.  How  far  companies  bound  by  their  action.    See  INSURANCE,  7. 

ALIEN  ENEMY. 

Whether  he  may  be  sued  pending  hostilities. 

1.  Effect  of  the  prohibition  of  commercial  intercourse  during  the  late 
rebellion.  The  act  of  congress  of  July  12,  1861,  empowering  the  Presi- 
dent to  prohibit,  by  proclamation,  all  commercial  intercourse  between 
the  rebellious  and  the  loyal  States,  and  the  proclamation  of  the  Presi- 
dent in  pursuance  thereof,  issued  August  16,  1861,  prohibiting  such 
intercourse,  were  not  designed  to  deprive  creditors  in  the  adhering 
States  from  the  use  of  all  such  remedies  for  the  collection  of  their  debts 
as  the  laws  of  those  States  gave  them.     Mixer  et  al.  v.  Sibley  et  al.  61. 

2.  Such  intercourse  as  is  inconsistent  with  actual  hostilities,  was  for- 
bidden, and  that  is,  not  negotiation  or  contract,  but  actual  locomotive 
intercourse  between  individuals  of  the  belligerent  States.  The  law  and 
the  proclamation  were  aimed  at  commercial  transactions  and  commer- 
cial objects  only,  and  not  to  arrest  the  proceedings  of  courts  of  justice. 
Ibid.  61. 

3.  So  where  a  party  residing  in  this  State,  holding  a  promissory  note 
against  a  person  residing  in  one  of  the  States  in  rebellion,  in  the  year 
1862,  after  the  act  of  congress  and  the  President's  proclamation  prohib- 
iting commercial  intercourse  between  the  adhering  States  and  those  in 
rebellion,  commenced  a  suit  thereon  by  attachment,  which  was  levied 
on  real  estate  situate  in  this  State,  belonging  to  the  maker,  and  obtained 
a  judgment,  and  procured  a  sale  to  be  made  of  the  premises  attached,  it 
was  held,  there  being  no  objection  interposed,  the  court  had  jurisdiction 
of  the  cause,  and  the  judgment  and  proceedings  thereunder  were  valid 
and  binding,  notwithstanding  the  defendant  resided  in  one  of  the  rebel- 
lious States,  and  the  war  was  at  the  time  in  active  progress.      Ibid.  61. 

Condemnation  of  land. 

4.  Of  proceedings  to  condemn  land  of  an  alien  enemy,  for  railroad 
purposes.     And  where  proceedings  were  instituted,  under  the  same 
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circumstances,  to  condemn  the  land  of  a  party  residing  in  one  of  the  rebel- 
lious States,  for  railroad  purposes,  it  was  Iteld,  the  proceedings  being 
regular,  could  not  be  questioned.    Mixer  et  al.  v.  Sibley  et  al.  61. 

Redemption  from  execution  sales. 

5.  Lapse  of  time  as  to  a  party  residing  in  one  of  the  rebellious  States. 
See  REDEMPTION,  2. 

Statute  of  limitations. 

6.  Whether  it  ceases  to  run  where  a  party  voluntarily  goes  and  remains 
within  tlie  enemy's  lines.    See  LIMITATIONS,  6,  7. 

ALIMONY.    See  DIVORCE  AND  ALIMONY. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 
1,2. 

AMENDMENT. 

Of  officer's  return. 

1.  Leave  will  be  granted  to  an  officer  to  amend  his  return,  as  a  matter 
of  course,  and  notice  to  the  opposite  party  of  the  intended  application 
for  such  leave  is  not  necessary.  Toledo,  Peoria  &  Warsaw  Railway  Co. 
v.  Butter,  323. 

Error. 

2.  Obviated  by  amendment  in  the  court  below.  Where  judgment  is 
entered  by  default,  and  it  is  assigned  for  error  that  the  sheriff's  return 
was  insufficient,  such  error  may  be  obviated  by  amendment  in  the  court 
below.    Ibid.  323. 

Costs. 

3.  Where  error  is  removed  by  amendment  in  the  court  below.  See 
COSTS,  5. 

Amendment  of  answer  in  chancery. 
4.     When  and  on  what  terms  allowable.     See  CHANCERY,  7,  8. 

APPEALS  AND  WRITS  OF  ERROR. 

WlIEN  THEY  WILL  LIE,  GENERALLY. 

1.  Of  inferior  courts.  In  the  absence  of  statutory  provision,  this  court 
has  no  authority  to  hear  writs  of  error  directed  to  inferior  courts,  or  to 
hear  appeals  from  such  courts.     Holden  et  al.  v.  Herkimer  et  al.  258. 

Common  pleas  court  of  Mattoon. 

2.  So  this  court  has  no  jurisdiction  to  hear  a  writ  of  error  directed  to 
the  common  pleas  court  of  the  city  of  Mattoon,  there  being  no  law 
authorizing  causes  to  be  brought  from  that  court  to  the  supreme  court, 
on  error  or  by  appeal.    Ibid.  258. 
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Appeal  from  highway  commissioners. 

3.  To  supervisors — of  the  form  thereof  It  is  not  essential  that  the  paper 
iDtendecl  as  an  appeal  from  an  order  of  the  commissioners  of  highways, 
to  the  supervisors,  under  the  sixty-eighth,  sixty-ninth,  and  seventieth  sec- 
tions of  article  seventeen,  of  the  township  organization  law  of  1861, 
should  be  formally  addressed  to  the  town  clerk.  It  is  sufficient,  if  it  is 
a  paper  stating  the  order  appealed  from,  the  time  when  the  order  was 
filed,  and  the  ground  upon  which  the  appeal  is  taken,  signed  by  the 
party  appealing,  and  filed  by  him  within  the  required  time,  together 
with  the  bond  of  the  party,  with  sureties,  to  be  approved  by  the  clerk. 
Comrs.  Highways  v.  Supervisors,  etc.  320. 

4.  Notice  of  such  appeal  —  of  stating  the  grounds  of  appeal.  The 
statute  does  not  require  the  grounds  of  such  an  appeal  to  be  stated  in 
the  notices  issued  to  the  commissioners  and  petitioners,  but  in  the  paper 
filed  with  the  town  clerk ;  and  if  the  clerk,  in  issuing  the  notices, 
undertakes  to  set  forth  therein  the  grounds  of  the  appeal,  and  mis- 
states them,  while  it  may  be  a  good  reason  for  an  application  to  the 
supervisors  to  postpone  the  hearing,  it  will  not  affect  their  jurisdiction 
over  the  subject  matter  of  the  appeal  as  set  forth  in  the  paper  filed  with 
the  town  clerk.    Ibid,  320. 

Appeals  for  delay. 

Damages  in  the  supreme  court.    See  DAMAGES,  2. 

Assignment  of  errors. 

By  whom.    See  PRACTICE  IN  THE  SUPREME  COURT,  2,  3. 

ARBITRATION. 

Of  the  submission. 

1.  Effect  tlwreof  upon  pending  suit.  In  a  suit  in  chancery,  a  refer- 
ence was  made  to  the  master,  and  pending  such  reference,  the  parties 
mutually  agreed  to  submit  the  matters  in  difference  to  three  persons  as 
arbitrators,  upon  whose  award  the  court  should  have  power  to  enter  a 
decree.  The  arbitrators  made  their  award,  that  the  bill  should  be  dis- 
missed. At  the  next  term  of  the  court,  an  order  was  entered  discontinu- 
ing the  suit,  for  the  reason  that  the  matters  in  dispute  had  been 
submitted  to  arbitration.  This  was  proper.  The  submission  of  the 
pending  suit  operated  as  a  discontinuance  thereof.  Cunningham  v. 
Craig,  252. 

Validity  of  award. 

2.  How  questioned.  The  validity  of  the  award  could  not  be  ques- 
tioned in  that  suit,  because,  by  the  fact  of  submission,  the  cause  was  out 
of  court.  But  the  dismissal  of  the  suit  did  not  determine  the  validity  of 
the  award.  That  was  still  open  to  attack,  and  might  be  shown,  in  a 
proper  action,  not  to  be  binding,  and  therefore  no  bar  to  another  suit 
on  the  same  cause  of  action.    Ibid.  252. 
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ARREST  OF  JUDGMENT. 

What  objections  available. 

1.  A  motion  in  arrest  of  judgment  is  never  proper  or  allowable,  except 
for  some  intrinsic  defect  in  the  record.    Jones  v.  Tlie  People,  366. 

2.  So  where  a  motion  was  made  in  the  court  below,  in  a  bastardy- 
proceeding,  to  quash  the  affidavit  and  writ  issued  thereon,  on  the  alleged 
ground  that  the  complaint  was  made  by  a  person  other  than  the  mother, 
which  the  court  overruled,  but  no  exception  was  taken  thereto,  nor  any- 
thing in  the  record  showing  by  whom  the  complaint  was  made,  and  the 
trial  resulted  adversely  to  the  defendant :  Held,  the  objection,  which 
was  the  ground  of  the  motion  to  quash,  could  not  be  availed  of  on  a 
motion  in  arrest  of  judgment.    Ibid.  366. 

ASSESSMENTS. 

Special  assessments.    See  that  title. 
Whether  a  tax.    See  TAXES,  2. 

ASSESSMENT  OF  DAMAGES. 

By  the  clerk. 

1.  Under  the  practice  act,  it  is  only  where  damages  rest  in  computa- 
tion, as  upon  an  instrument  in  writing  for  the  payment  of  money, 
where  the  amount  is  certain  and  known,  that  the  clerk  can  assess  the 
damages ;  he  cannot  assess  them  in  an  action  upon  an  open  account,  as 
for  goods  sold  and  delivered.     Towner  et  al.  v.  George  &  Son,  168. 

By  the  court. 

2.  Under  the  act  of  1863,  the  court  may,  unless  a  jury  be  demanded, 
hear  the  testimony,  where  the  damages  are  unliquidated,  requiring  evi- 
dence of  the  quantum  thereof,  occasioned  by  the  breach  of  the  contract, 
and  assess  the  damages  accordingly ;  but  the  clerk  has  no  such  power. 
Ibid.  168. 

ASSETS. 
In  hands  op  an  administrator. 

What  constitute.    See  ADMINISTRATION  OF  ESTATES,  1. 

ASSIGNMENT. 

Assignee  before  maturity. 

1.  Subject  to  what  defenses.  It  is  no  defense  to  an  action  upon  a  prom- 
issory note,  by  the  assignee  against  the  maker,  that  the  consideration 
of  the  note,  between  the  maker  and  the  payee,  was  a  wager  on  the 
result  of  the  presidential  election,  where  the  assignee  received  the 
note  in  good  faith,  for  a  valuable  consideration,  before  maturity.  Shir- 
ley v.  Howard,  455. 
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ASSIGNMENT.     Continued. 

Assignee  before  maturity — with  notice. 

2.  Subject  to  what  defense.    See  COVENANTS  FOR  TITLE,  1. 

Assignment  without  date. 

3.  Presumption  as  to  time  of  assignment.  Where  the  assignment  of 
a  promissory  note  is  without  date,  the  law  raises  the  presumption,  sub- 
ject to  be  rebutted,  that  the  transfer  was  made  before  maturity.  And, 
in  such  case,  in  an  action  by  the  assignee  against  the  maker,  it  devolves 
upon  the  defendant  to  overcome  this  presumption  by  proof.  Richards 
v.  Betzer,  466. 

4.  So,  in  an  action  on  a  promissory  note,  by  the  assignee  against 
the  maker,  the  assignment  being  without  date,  and  the  defense  being  a 
partial  failure  of  consideration,  it  was  held,  the  defendent  having  failed 
to  introduce  any  evidence  showing  the  transfer  was  made  after  matu- 
rity, the  question  was  properly  left  to  the  jury,  whether  the  plaintiff 
purchased  the  note  under  such  circumstances  as  charged  him  with 
notice  of  any  defense  the  defendant  might  have  to  the  note,  whether 
the  circumstances  were  such  as  would  put  a  prudent  man  upon  inquiry. 
Ibid.  466. 

Policy  of  insurance. 

5.  Assignment  thereof  to  a  mortgagee — violation  of  terms  of  policy  by 
the  assignor.    See  INSURANCE,  4,  5. 

ASSIGNMENT  OF  ERRORS. 
By  whom.    See  PRACTICE  IN  THE  SUPREME  COURT,  2,  3. 

ASSUMPSIT. 

Whether  it  will  lie. 

1.  Against  towns — upon  their  contracts.  Towns  may  be  sued,  in 
respect  to  their  contracts,  in  any  appropriate  action  at  law,  or  in  chan- 
cery, and  there  is  no  limit  in  the  use  of  these  remedies,  as  to  the  char- 
acter of  the  claim.    Elrod  v.  Town  of  Bernadotte,  369. 

2.  So,  where  a  town  employed  an  agent  to  procure  volunteers  in  the 
armj'-,  and  to  be  credited  to  the  town,  in  order  to  avoid  an  impending 
draft,  the  town  agreeing  to  pay  the  agent  for  his  services,  and  to  reim- 
burse him  for  all  moneys  advanced  by  him  in  the  accomplishment  of 
the  object,  it  was  held,  an  action  of  assumpsit  would  lie  against  the 
town  upon  such  contract.    Ibid.  369. 

3.  Wliere  the  claim  is  payable  out  of  a  special  fund.  And  the  fact 
that  such  claim  was  payable  only  out  of  a  special  fund,  to  be  raised  by 
a  special  tax,  would  not  deprive  the  creditor  of  the  right  to  have  a 
judgment  against  the  town.    Ibid.  369. 

4.  Former  decisions.  Since  it  has  been  decided  that  an  execution 
can  not  issue  against  a  municipal  corporation,  the  reason  of  the  rule, 
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that  a  judgment  could  not  be  recovered  for  a  claim  payable  out  of  a 
special  fund,  has  ceased,  and  the  rule  also.  In  this  respect,  the  case  of 
The  Illinois  State  Hospital  for  the  Insane  v.  Higgins,  15  111.  185,  has 
been  modified  by  that  of  City  of  Chicago  v.  Halsey,  25  111.  598.  Elrod 
v.  Town  of  Bernadotte,  369. 

5.  By  one  partner  against  another.    See  PARTNERSHIP,  4. 

Recovery  under  the  common  counts. 

6.  Where  a  contract  has  been  performed,  and  nothing  remains  to  be 
done  but  to  pay  the  money,  a  recovery  therefor  may  be  had  under  the 
common  counts.     County  of  Jackson  v.  Hall,  441. 

Payment  not  to  be  made  in  money. 

7.  Where  a  party  contracted  to  build  a  county  jail,  and  to  receive  in 
payment  therefor  the  bonds  of  the  county,  and,  upon  completion  of  the 
building,  did  receive  the  bonds,  which  were  afterwards,  however,  repu- 
diated by  the  county  authorities  as  invalid :  Held,  the  county  having 
denied  the  validity  of  the  bonds,  the  party  doing  the  work  could 
recover  the  price  agreed  to  be  paid  therefor,  in  money,  and  under  the 
common  counts ;  the  county,  having  repudiated  the  bonds,  would  be 
estopped  to  assert  their  validity  so  as  to  defeat  the  action.    Ibid.  441. 

8.  Must  place  the  county  in  statu  quo.  But  before  a  recovery  could 
be  had  in  such  case,  the  plaintiff  should  return  the  bonds  to  the  county, 
or  at  least  bring  them  into  court  and  surrender  them  to  be  canceled. 
Ibid.  441. 

ATTACHMENT  OF  BOATS  AND  VESSELS. 

Op  the  forthcoming  bond. 

Tinder  act  of  1857.    See  FORTHCOMING  BOND,  1. 

ATTORNEY  AT  LAW. 

Costs — solicitor's  fee. 

On  foreclosure.    See  COSTS,  4. 

AUCTION. 

Goods  sold  at  auction. 

Who  may  sue  for  tlie  price.    See  PARTIES,  8,  9. 

BAGGAGE. 

Carrier — warehouseman. 

1.  When  liability  of  carrier  ceases  and  that  of  warehouseman  attaches. 
Where  the  baggage  of  a  passenger  is  placed  in  charge  of  the  carrier, 
and  upon  arriving  at  his  place  of  destination  the  passenger  leaves  it  in 
charge  of  the  carrier,  the  duty  and  liability  of  the  carrier,  as  such,  will 
not  be  changed  to  that  of  warehouseman,  until  the  baggage  is  stored 
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in  a  safe  and  secure  warehouse.  If  the  baggage  be  placed  in  an  inse- 
cure room,  and  is  stolen,  the  carrier  will  be  held  responsible  in  that 
capacity,  not  as  warehouseman.  The  same  rule  applies,  in  this  regard, 
to  the  carrying  of  baggage,  as  in  case  of  ordinary  freight.  Bartholo- 
mew v.  St.  Louis,  Jacksonville  &  Chicago  Railroad  Co.  227. 

BASTARDY. 

Who  may  make  the  complaint. 

1.  It  seems,  under  our  statute  concerning  bastardy,  no  person 
except  the  mother  can  make  the  complaint.    Jones  v.  The  People,  366. 

Mode  op  making  complaint. 

2.  The  complaint  in  a  proceeding  for  bastardy  need  not  be  in 
writing.     Ibid.  366. 

BILLS   OF  EXCEPTIONS.      See  EXCEPTIONS   AND    BILLS   OF 
EXCEPTIONS,  2. 

BILL  TO  REDEEM. 
From  sale  on  execution  at  law.    See  REDEMPTION,  1  to  4. 

BILLS  OF  REVIEW.    See  CHANCERY,  13, 14. 

BONDS. 

Forthcoming  bond. 

Under  act  of  1857,  concerning  attachment  of  boats  and  vessels.  See 
FORTHCOMING  BOND,  1. 

BOOK  OF  ACCOUNTS. 
As  evidence.    See  EVIDENCE,  11. 

BOUNDARIES. 

On  water  courses. 

1.  The  proprietor  of  land  situated  on  a  river  or  stream  of  water 
not  navigable,  is  presumed  to  own  to  the  centre  thread  of  the  stream. 
Mockwell  v.  Baldwin  et  al.  19. 

2.  This  is,  however,  but  a  presumption,  for  one  man  may  own  the 
bed  of  such  stream,  and  another  may  own  the  banks,  and  where,  in  a 
deed  conveying  land,  the  boundary  is  limited  to  the  bank  of  the  stream, 
instead  of  bounding  it  on  or  along  the  stream,  the  presumption  must 
fail.     Ibid.  19. 

3.  So,  where  the  boundaries  in  a  deed  for  a  tract  of  land  situated  on 
a  stream,  were  "to  the  west  side  of  Cedar  creek,  thence  down  the  west 
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line  of  said  creek  to  the  north  line  of  said  quarter  section,"  etc.,  it  was 
7ield,  the  boundary  line  on  the  creek  was  the  bank  of  the  stream,  and 
excluded  the  stream  itself.    Rockwell  v.  Baldwin  et  al.  19. 

BOUNTY  TO  SOLDIERS. 

Taxation  therefor. 

By  towns  in  Fulton  county  —  under  act  of  February  9,  1865.  See 
TAXES,  11,  12. 

Contracts  in  respect  thereto. 

Under  the  same  act.    See  CONTRACTS,  6. 

BRIDGES. 

Tax  for  building  bridges — by  counties. 

What  number  of  supervisors  required  to  levy  tlie  same.  See  TAXES, 
13,  14. 

BURDEN  OF  PROOF.    See  EVIDENCE,  6  to  9. 

CARRIERS. 

Delay  in  transporting  stock. 

1.  Construction  of  contract.  In  an  action  against  a  railroad  company 
to  recover  damages  for  delay  in  transporting  a  lot  of  hogs,  it  appeared 
the  contract  was,  that  the  company  should  not  be  liable  for  loss  "by 
delay  of  trains,  or  any  damage  said  property  might  sustain,  except  such 
as  might  result  from  a  collision  of  a  train,  or  when  cars  were  thrown 
from  the  track  in  course  of  transportation."  During  the  trip,  one  car 
was  thrown  from  the  track  by  reason  of  a  broken  rail,  while  all  the  cars 
containing  the  hogs  remained  on  the  track:  Held,  the  company  were 
liable  for  whatever  hogs  were  lost,  or  whatever  shrinkage  occurred  by 
reason  of  the  delay  caused  by  the  accident.  Illinois  Central  Railroad 
Co.  v.  Owens  et  al.  391. 

2.  But  the  company  would  not  be  liable  for  injury  resulting  from 
delay  not  attributable  to  the  accident,  such  as  delay  caused  by  the  cold 
weather.     Ibid.  391. 

Carrier — warehouseman. 

3.  Loss  of  baggage — when  liability  of  carrier  ceases,  and  that  of  ware- 
houseman attaches.    See  BAGGAGE,  1. 

CHAMPERTY. 

Not  prohibited. 

1.  There  is  no  law  in  this  State  to  prevent  persons  from  purchasing 
claims  or  titles  on  speculation,  or  for  the  purpose  of  prosecuting  them 
in  the  courts.    Fetrow  v.  MerriwetJier,  276. 
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Jurisdiction  in  chancery. 

1.  Where  a  part  of  the  relief  sought  is  not  strictly  within  its  jurisdic- 
tion. Under  a  law  requiring  the  proceedings,  notices  and  ordinances 
of  a  city  to  be  published  in  the  newspaper  printed  in  the  German  lan- 
guage having  the  largest  daily  circulation,  the  common  council  of  the 
city  designated  a  certain  newspaper  for  that  purpose.  The  proprietors 
of  another  newspaper,  claiming  to  be  entitled  to  the  printing  under  the 
law  in  question,  filed  their  bill  in  chancery  praying  an  injunction  against 
the  city  authorities  and  the  designated  newspaper,  iri  respect  to  the  mat- 
ter of  the  printing,  and  praying  for  general  relief  in  the  premises :  Eeld, 
that  while  there  might  be  grave  doubts  whether  a  court  of  chancery 
would  take  jurisdiction  for  the  mere  purpose  of  compelling  the  proper 
execution  of  such  law,  on  the  part  of  the  common  council,  yet  having 
acquired  jurisdiction  for  a  purpose  clearly  within  the  province  of  that 
court,  that  of  awarding  an  injunction,  it  might  retain  the  bill  for  the 
purpose  of  ascertaining  and  enforcing  all  the  rights  of  the  parties  prop- 
erly involved  in  the  subject  matter  in  controversy.  The  People  ex  rel. 
Staats-Zeitung  Co.  v.  Common  Council  of  Chicago,  424. 

Jurisdiction — remedy  at  law. 

2.  Even  though  a  court  of  law  may  have  the  power,  under  the  stat- 
ute, to  correct  a  judgment  which  has  been  fraudulently  changed  by 
increasing  the  amount  for  which  it  was  rendered,  it  not  being  clear, 
however,  that  such  power  exists,  still  that  would  not  oust  a  court  of 
equity  of  its  jurisdiction.  Fraud  is  a  matter  of  chancery  jurisdiction, 
and  that  court  would  not  lose  it  merely  by  the  statute  conferring  a 
similar  jurisdiction  upon  courts  of  law.  Babcock  v.  McCamant  et  al. 
215. 

3.  Upon  a  bill  in  chancery  being  filed  by  a  junior  mortgagee  of  chat- 
tels, the  mortgagor  being  made  a  party  defendant,  to  subject  property, 
sold  under  foreclosure  of  a  prior  mortgage,  to  payment  of  his  debt,  it 
was  Jield,  upon  failure  to  establish  his  right  to  equitable  relief  against 
the  property,  the  complainant  could  not  obtain  a  decree  against  the 
mortgagor  for  payment  of  his  debt,  there  being  a  complete  remedy  at 
law,  unless  such  relief  was  prayed  for  in  the  bill.  Wylder  v.  Crane 
et  al.  490. 

4.  As  between  co-sureties.  The  principal  maker  of  a  note  placed  an 
indemnity  in  the  hands  of  one  of  his  sureties,  and  the  latter  assumed 
to  pay  the  note,  and,  after  having  paid  it  in  part,  procured  a  third  per- 
son to  purchase  the  note  for  his  benefit.  The  assignee  sued  upon  it  in 
his  own  name,  and  recovered  a  judgment  thereon  against  the  surety, 
for  whose  benefit  the  note  had  been  bought,  and  another,  his  co-surety, 
and  execution  was  levied  upon  the  property  of  the  latter:  Held,  if  was 
inequitable  to  compel  the  surety,  whose  property  was  levied  on,  to  pay 
the  debt  for  the  benefit  of  his  co-surety,  in  whose  hands  the  principal 
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maker  had  placed  funds  to  pay  it,  and  a  court  of  chancery  would  inter- 
pose to  restrain  its  collection.  The  remedy  was  not  at  law.  Silvey  v. 
Dowell  et  al.  260. 

Multifariousness. 

5.  One  of  the  heirs  of  an  estate  filed  a  bill  in  chancery,  in  which  it 
was  alleged  the  widow  had  possession  of  all  the  moneys  and  credits 
belonging  to  the  estate,  in  which  she  had  only  a  life  interest,  and  asking 
that  she  might  be  required  to  give  security  for  the  payment  to  complain- 
ant of  her  proper  share  of  that  fund.  The  bill  also  made  the  other 
heirs  parties,  and  as  against  them,  partition  of  certain  lands  of  the  estate 
was  sought  and  an  injunction  was  asked  against  the  executor  to  restrain 
him  from  cutting  the  timber  upon  the  land :  Held,  these  several  subjects 
were  distinct  in  their  nature,  and  a  bill  in  which  they  are  embraced  is 
multifarious.     Burnett  et  al.  v.  Lester  et  al.  325. 

Waiving  answer  under  oath. 

6.  By  amended  bill — after  answer  fled.  The  effect  of  an  answer  under 
oath,  to  an  original  bill  calling  for  an  answer  under  oath,  can  not 
be  avoided  by  the  filing  of  an  amended  bill  waiving  the  oath,  and  an 
answer  to  the  same  not  under  oath.  The  answer  under  oath,  to  the 
original  bill,  would  still'be  evidence  on  the  hearing  of  the  cause,  so  far 
as  responsive  to  the  bill.     Wylder  v.  Crane  et  al.  490. 

Amendment  of  answer. 

7.  W/oen  and  on  what  terms  allowable.  Permission  to  a  party  to  amend 
hie  answer  is  a  matter  of  discretion  in  the  chancellor,  and  will  always 
be  allowed  in  the  promotion  of  justice  and  when  injury  can  not  result  to 
the  opposite  party.     Ibid.  490. 

8.  And  in  cases  where  injury  might  result  unless  time  is  given  to 
the  opposite  party  to  meet  the  change  in  the  case  produced  by  the 
amendment,  the  court  should  always  refuse  leave  to  amend,  or  give  rea- 
sonable time  to  the  other  party  to  meet  the  amendment.     Ibid.  490. 

Relief  upon  answer. 

9.  Where  the  surety  on  a  note  secured  by  mortgage,  brought  suit 
for  the  purpose  of  obtaining  a  decree  of  foreclosure  in  his  favor,  and 
the  payee  filed  an  answer  resisting  the  relief  sought  by  the  surety,  but 
filed  no  cross  bill  nor  asked  for  any  relief:  Held,  it  was  error  to  decree 
a  foreclosure  for  the  benefit  of  the  payee.  Conioell  et  al.  v.  McCowan  et 
al.  363. 

Specific  performance. 

10.  When  granted.  A  purchaser  of  land  will  not  be  entitled  to  a 
decree  for  a  specific  performance,  unless  he  shows  a  performance  on  his 
part  of  all  the  conditions  precedent  to  his  right  to  demand  a  conveyance. 
Warren  et  al.  v.  Richmond,  52. 

35 — 53ed  III. 
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Judgment  improperly  changed. 

11.  Remedy  in  chancery.  Where  a  judgment  was  obtained  and  execu 
tion  issued,  and  was  levied  on  property  sufficient  to  satisfy  the  debt, 
but  was  returned  by  order  of  the  plaintiff,  and  subsequently  the  record 
was  fraudulently  changed  and  the  amount  of  the  judgment  increased, 
without  consent  of  the  judgment  debtor,  and  a  second  execution  issued 
thereon  :  Held,  a  court  of  equity  had  jurisdiction  to  interpose  by  injunc- 
tion, to  prevent  its  collection,  and  relieve  against  the  fraud.  Babcock  v. 
McCamant  et  al.  214. 

12.  But  had  the  only  relief  sought  been  to  quash  the  execution  and 
set  aside  the  levy,  the  remedy  would  have  been  by  motion,  when  an 
order  could  have  been  obtained  by  applying  to  the  judge  at  chambers, 
staying  the  proceedings  until  the  hearing  of  the  motion.  But  the  relief 
sought,  going  to  the  judgment  itself,  and  to  relieve  against  a  fraud,  the 
remedy  could  be  pursued  in  chancery.     Ibid.  214. 

Bill  of  review. 

13.  To  what  extent  and  under  what  circumstances  errors  may  be  cor- 
rected. Upon  a  petition  to  enforce  a  mechanic's  lien,  to  which  prior 
incumbrancers  by  mortgage  were  made  parties,  the  decree  found  the 
value  of  the  premises  before  the  erection  of  the  improvements,  and 
their  value  with  the  improvements,  for  the  making  of  which  the  mechan- 
ic's lien  accrued,  and  then  declared  the  rule  of  distribution,  so  that  the 
prior  mortgagees  should  first  be  paid  out  of  the  proceeds  of  a  sale  of 
the  premises,  to  the  extent  of  their  value  without  the  improvements, 
and  upon  a  sale  being  made,  the  proceeds  thereof  were  distributed 
according  to  the  rule  thus  declared.  Upon  bill  of  review,  afterwards 
filed  by  those  claiming  the  mechanic's  lien,  alleging  there  was  error  in 
that  decree  in  regard  to  the  rule  of  distribution,  it  was  held,  even  though 
there  was  error  in  that  respect,  it  could  not,  equitably,  be  corrected 
upon  bill  of  review,  so  as  to  compel  the  prior  incumbrancers  to  refund 
any  portion  of  what  they  had  received,  because,  the  sale  under  the 
decree  being  allowed  to  stand,  they  would  have  no  opportunity,  under 
a  different  rule  of  distribution  limiting  their  proportion  of  the  proceeds 
of  the  sale,  to  protect  their  interests  by  making  the  property  bring  a 
higher  price.  The  only  equitable  mode  of  correcting  such  error  in  the 
original  decree,  if  one  existed,  would  be  to  set  aside  the  sale  and  order  a 
re-sale.     Dingledine  v.  Hershman  et  al.  280. 

14.  Limitation — within  what  time  a  bill  of  review  must  be  brought.  See 
LIMITATIONS,  1. 

Hearing  on  original  bill,  alone. 

15.  After  cross-bill  filed.  Where  a  cross-bill  has  been  filed,  and  a 
demurrer  thereto,  and  the  lat'ter  might  be  properly  sustained  because 
the  cross-bill  fails  to  present  upon  its  face  sufficient  grounds  for  affirma- 
tive relief,  it  is  not  error  for  the  court  to  proceed  to  a  hearing  of  the 
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original  cause  without  regarding  the  cross-bill  or  disposing  of  the  demur- 
rer thereto.     Crabtree  et  al.  v.  Levings,  526. 
Preserving  evidence  in  chancery. 

16.  The  mode  thereof.  Since  the  act  allowing  oral  testimony  in  chan- 
cery, under  the  practice  of  preserving  the  evidence  by  recitals  in  the 
decree,  it  is  not  necessarjr  to  give  the  evidence  in  the  words  of  the  wit- 
nesses, but  only  the  facts  proved.     Walker  v.  Carey,  470. 

17.  So  where  a  decree  in  chancery  recited  that  upon  the  hearing, 
certain  facts  were  proved  by  the  evidence  introduced,  and  the  court  so 
finds,  and  upon  objection  that  no  facts  were  stated  in  the  decree,  but 
simply  a  conclusion  from  other  facts,  it  was  held,  that  such  a  recital  was 
sufficient.     Ibid.  470. 

18.  And  in  such  case,  if  either  party  is  dissatisfied  with  the  finding 
of  the  court,  they  should  preserve  the  evidence  in  a  certificate.  Ibid. 
470.  • 

Redemption  from  execution  sale. 

19.  By  judgment  debtor — after  twelve  months — irregular  and  fraudu- 
lent proceedings — remedy  in  chancery.     See  REDEMPTION,  1. 

Redemption  from  execution  sales. 

20.  Wlien  allowed  in  equity.     See  REDEMPTION,  2. 

Jurisdiction  in  chancery. 

21.  In  matter  of  redemption  from  sales  on  execution  at  law.  See 
REDEMPTION,  1,  2,  4. 

Remedy  as  between  partners. 

22.  WMher  at  law  or  in  chancery.    See  PARTNERSHIP,  2,  3,  4. 

Bill  to  account. 

23.  Between  partners — what  properly  included  in  the  accounting.  See 
PARTNERSHIP,  5. 

Administration  of  estates. 

24.  Whether  a  court  of  chancery  will  entertain  a  bill  filed  by  an  admin- 
istrator respecting  clouds  upon  title  to  lands  sought  to  be  sold  to  pay  debts. 
See  ADMINISTRATION  OF  ESTATES,  7,  8. 

Mistake. 

25.  Correction  thereof.    See  MISTAKE. 

New  trial  at  law. 

When  granted  in  chancery.    See  NEW  TRIALS,  4,  5. 

CHATTEL  MORTGAGES.  See  MORTGAGES,  13  to  17. 

CHICAGO,  CITY  OF. 
Streets  in  Chicago. 

1.  Of  their  use  for  purposes  of  building — power  of  the  Board  of  Public 
Works.    Under  the  charter  of  the  city  of  Chicago,  the  Board  of  Public 
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Works  are  not  bound,  nor  have  they  the  authority,  to  grant  permits  to 
individuals  to  occupy  the  streets  with  building  material,  and  to  make 
excavations  in  sidewalks  for  building  purposes,  except  as  that  subject 
may  be  regulated  by  ordinance.     McCarthy  et  al.  v.  City  of  Chicago,  38. 

2.  Under  an  ordinance  of  the  city,  which  was  continued  in  force  by 
the  charter  of  1863,  the  Board  of  Public  Works  have  the  power  to 
require  of  a  party,  who  proposes  to  use  and  occupy  the  sidewalk  and 
street  for  the  purpose  of  depositing  building  material,  and  for  excava- 
ting for  the  purpose  of  building,  the  execution  of  a  bond  to  indemnify 
the  city  against  any  loss  which  may  accrue  by  the  recovery  of  damages 
for  injuries  resulting  from  the  street  or  sidewalk  being  out  of  repair  by 
reason  of  such  use  thereof.    Ibid.  38. 

CITIES. 

Safe  condition  of  their  streets. 

Duty  and  liability  of  Cities.    See  HIGHWAYS,  1, 3. 

COLLATERAL  SECURITY. 

Right  to  sue  upon  principal  debt. 

1.  Where  a  party  holds  a  promissory  note  as  collateral  security  for 
a  debt,  he  is  not  bound  to  enforce  the  collection  of  the  collateral,  nor  is 
he  precluded  from  suing  upon  the  principal  debt,  unless  he  has  entered 
into  a  valid  agreement  to  that  effect.     Archibald  v.  Argall,  307. 

COMPROMISE. 

Acceptance  necessary. 

1.  In  an  action  of  covenant  on  a  lease,  brought  by  the  lessor,  the 
defendant  pleaded  to  the  whole  declaration,  setting  up  that  the  parties, 
having  divers  disputes  concerning  the  subject  matter  of  the  suit,  as  a 
compromise  and  settlement  thereof,  before  suit  brought,  agreed  the 
lease  should  be  surrendered  and  annulled,  and  the  same  was  surrendered 
and  canceled,  and  the  possession  given  to  the  plaintiff:  Held,  the  plea 
was  bad,  because  it  did  not  aver  the  plaintiff  accepted  the  possession. 
Burroughs  v.  Clancey,  30. 

CONSIDERATION. 

Whether  essential. 

1.  To  support  a  deed.  By  a  properly  drawn  deed,  the  title  of  the 
grantor  of  lands,  whatever  it  may  be,  passes  to  the  grantee,  without 
reference  to  the  consideration  paid ;  and  it  is  not  a  matter  which  con- 
cerns third  persons,  whether  there  was  a  full  consideration  paid  or  not, 
so  long  as  it  is  not  in  fraud  of  their  rights.    Fetrow  v.  Merriwether,  275. 


INDEX.  549 

CONSIDERATION.     Continued. 

Failure  of  consideration. 

2.  What  constitutes.  To  constitute  a  failure  of  consideration  of  a 
promissory  note,  there  must  be  either  a  warrant}'  or  a  false  and  fraudu- 
lent representation  of  the  thing  sold.     Richards  v.  Betzer,  466. 

"Want  of  consideration. 

In  a  deed  by  a  mortgagor — rights  of   the  mortgagee.     See  MORT- 
GAGES, 5. 
When  consideration  must  re  averred.    See  PLEADING,  8. 

CONSTITUTIONAL  LAW. 

Power  of  taxation. 

1.  Upon  whom  it  may  be  conferred.     See  TAXES,  1. 

"  The  Drainage  Commissioners." 

2.  Created  by  the  act  of  February  15, 1855 — constitutionality  of  tlie  act, 
so  far  as  it  attempts  to  confer  the  power  of  taxation.     Same  title,  2. 

Taxation  for  corporate  purposes. 

3.  By  whom  the  power  may  be  exercised — constitutionality  of  tlie  act  of 
1867,  "  to  establish  a  police  for  the  city  of  East  St.  Louis."  See  TAXES, 
5,  6. 

Corporate  authorities. 

4.  Who  may  constitute— for  purposes  of  taxation.     Same  title,  7,  8. 

Local  taxation  by  the  legislature. 

5.  What  is  a  proper  exercise  of  that  power.     Same  title,  10. 

Collecting  costs  from  security. 

6.  Without  a  formal  judgment  against  him.     See  COSTS,  2,  3. 

Right  of  trial  by  jury. 

7.  Construction  of  the  constitution  in  that  regard.    See  JURY,  1,  2. 

CONSTRUCTION. 

Of  deeds  and  wills. 

1.  General  rule.  It  is  a  rule  in  construing  deeds  or  wills,  that  the 
intention  of  the  grantor  or  testator,  as  manifested  by  the  words  of  the 
writing,  in  connection  with  surrounding  circumstances,  must  be  car- 
ried into  effect,  provided  in  so  doing  no  rule  of  law  is  violated  or  sound 
policy  disturbed.     Pool  v.  Blakie  et  al.  495. 

CONTRACTS. 

Assuming  a  debt  by  a  third  person. 

1.  Creditor  bound  Uiereby.  Where  a  party  who  owes  a  debt  secured 
bjr  mortgage,  enters  into  a  contract  with  another,  by  which  the  latter  is 
to  assume  the  debt,  and  he  in  turn  makes  a  contract  with  the  mort- 
gagee by  which  the  mortgage  is  to  be  transferred  to  him  upon  the 
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performance  of  certain  conditions,  so  long  as  the  mortgagee  remains 
bound  by  this  agreement  he  can  not  foreclose  the  mortgage  against  the 
original  debtor.     Crabtree  et  al.  v.  Levings,  526. 

Rights  op  one  not  a  party  to  a  contract. 

2.  And  although  the  mortgagor  was  not  a  party  to  the  contract 
between  the  mortgagee  and  such  third  person  who  assumed  the  debt,  so 
as  to  enable  him  to  maintain  an  action  at  law  upon  it,  yet,  in  equity,  he 
was  not  a  stranger  to  that  agreement.  He  having  furnished  the  consid- 
eration for  making  it,  and  it  having  been  made  for  his  benefit,  he  has 
the  right  in  a  court  of  chancery  to  invoke  its  protection  and  prevent 
a  foreclosure  so  long  as  the  contract  remains  in  force.    Ibid.  526. 

Contract  to  convey  by  warranty  deed. 

3.  What  is  a  compliance  therewith.  Where  a  party  agrees  to  convey 
to  another,  by  warranty  deed,  a  tract  of  land,  the  legal  title  to  which  is 
in  a  third  person,  under  a  just  interpretation  of  the  contract,  the  procur- 
ing of  the  conveyance  of  the  land  by  such  third  person  with  his  warranty, 
will  not  answer  its  requirement ;  the  party  who  was  to  receive  the  deed 
is  entitled  to  have  the  personal  covenants  of  him  who  agreed  to  convey, 
as  a  further  security  for  his  title.   Ibid.  526. 

Time  op  performance. 

4.  "Where  the  holder  of  a  mortgage,  by  the  procurement  of  the  mort- 
gagor, entered  into  an  agreement  with  a  third  person,  by  which  the 
mortgagee  was  to  transfer  the  mortgage  to  the  latter,  and  also  was  to 
convey  a  tract  of  land  to  him,  and  such  third  person  on  his  part  was  to 
convey  certain  lands  to  the  mortgagee,  the  agreement  to  be  mutually 
performed  within  a  specified  time,  and  was  partially  performed  on  both 
sides,  the  mere  fact  that  there  was  not  a  complete  performance  within 
the  time  would  not  prevent  either  party  from  insisting  on  the  specific 
execution  of  the  agreement.  It  being  mutual  and  dependent,  and  to  be 
simultaneously  performed,  and  both  parties  being  equally  in  default  as 
to  time,  neither  could  hold  himself  discharged  from  the  obligation  of  a 
complete  performance,  until  he  had  tendered  performance  on  his  part, 
and  demanded  it  on  the  other.     Ibid.  526. 

5.  So  where  the  party  who  was  to  convey  certain  lands  by  deed  with 
warranty,  to  the  mortgagee,  tendered  a  deed  with  warranty  from 
another  person,  who  held  the  legal  title,  such  deed  being  refused  by  the 
mortgagee,  although  the  deed  thus  tendered  was  not  such  as  the  agree- 
ment required,  yet,  until  the  mortgagee  offered  to  perform  on  his  part, 
and  demanded  a  proper  deed,  and  it  was  refused,  he  would,  under  the 
circumstances,  remain  bound  by  the  contract,  and  would  have  no  right 
to  foreclose  his  mortgage.    Ibid.  526. 


INDEX.  551 

CONTRACTS.     Continued. 

Contracts  by  towns. 

6.  To  secure  volunteers  in  the  army.  Under  the  act  of  February  9, 
1865,  the  several  towns  in  Fulton  county  were  authorized  to  incur  debts 
for  the  purpose  of  securing  volunteers  in  the  military  service,  to  avoid 
a  then  impending  draft  for  soldiers.  So,  where  one  of  those  towns 
employed  an  agent  to  secure  volunteers  in  the  army,  to  be  credited  to 
the  town,  in  order  to  avoid  the  then  impending  draft,  agreeing  to  pay 
such  agent  for  his  services,  and  to  reimburse  him  for  all  moneys  advanced 
by  him  in  accomplishing  the  purposes  of  the  act,  it  was  held,  the  town, 
as  a  municipal  corporation,  would  be  liable  to  the  agent  on  such  con- 
tract. The  obligation  thus  incurred  would  not  be  that  of  the  individual 
officers  who  acted  in  behalf  of  the  town.  Elrod  v.  Town  of  Bernadotte, 
369. 

Payment  to  a  third  person. 

7.  Obligation  to  pay  money  collected,  to  a  third  person.  A  soldier 
placed  his  discharge  in  the  hands  of  an  attorney,  for  the  purpose  of  col- 
lecting his  bounty,  which,  when  collected,  and  after  deducting  the  attor- 
ney's fee,  was  to  be  paid  to  the  wife  of  the  soldier,  as  appeared  from 
the  attorney's  receipt.  Afterwards,  and  before  any  money  was  paid 
over,  the  soldier  obtained  a  divorce  from  his  wife,  and  entered  into  a 
contract  with  her,  whereby  he  transferred  to  her  his  claim  for  bounty, 
in  consideration  of  her  undertaking  to  take  charge  of  their  children : 
Held,  the  attorney,  having  no  notice  of  such  contract  of  transfer,  would 
be  protected  in  paying  the  money  to  the  husband,  after  the  contract 
was  made.     Sicartz  v.  Earls,  237. 

Contract  construed. 

8.  As  to  the  mode  of  payment.  The  city  of  Chicago  contracted  with 
certain  parties  to  grade,  pave,  etc.  a  portion  of  a  street,  the  contract  pro- 
viding that  the  parties  doing  the  work  should  not  only  have  a  specific 
sum  therefor,  to  be  paid  out  of  the  special  assessment  levied  for  that 
purpose,  and  to  which  they  exclusively  looked  for  their  pay,  but  the 
city  "  further  agreed  to  pay  said  parties  such  additional  sums  of  money 
as  said  city  might  collect  as  damages  on  the  assessment  levied,  or  any 
assessment  which  might  be  thereafter  levied  for  such  improvement "  : 
Held,  the  parties  doing  the  work  were  entitled,  not  only  to  the  damages 
collected  upon  a  judgment  against  delinquents,  but  also  such  as  might 
be  paid  voluntarily  to  the  collector  before  he  applied  for  judgment. 
City  of  Chicago  v.  Stuart  et  al.  83. 

9.  And  quere,  whether  the  city  might  not  be  compelled  to  pay  over 
to  the  contractors  such  damages  as  were  collected  by  the  collector  before 
judgment,  even  though  the  parties  paying  them  could  have  recovered 
them  back  from  the  city.     Ibid.  83. 

10.  Common  carrier — delay  in  transporting  stock — construction  of 
contract.    See  CARRIERS,  1,  2. 
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11.  Promissory  note,  providing  for  damages  after  maturity,  construed 
in  Davis  v.  Rider  et  al.  416.     See  PROMISSORY  NOTES,  2. 

Ratification  op  contract. 

12.  WJtere  agent  has  exceeded  his  authority.  A  county  court  made  an 
order  for  the  erection  of  a  jail,  to  cost  not  exceeding  $10,000.  The 
county  judge  and  an  associate  justice  of  the  county  made  a  contract 
with  certain  parties,  by  which  the  latter  were  to  build  a  jail  at  a  cost 
of  $25,000.  After  the  building  was  completed,  the  county  court,  acting 
as  such,  received  it  and  appropriated  it  to  the  use  of  the  county,  and 
acknowledged  that  the  county  owed  the  contractors  the  balance  clue 
upon  the  contract  price.  This  final  action  of  the  county  court  bound 
the  county  according  to  the  terms  of  the  contract,  notwithstanding  those 
who  made  the  contract  on  behalf  of  the  county  may  have  exceeded 
their  authority  in  respect  to  the  cost  of  the  building,  the  county  court 
having  competent  authority  in  reference  to  the  subject  matter  of  the 
contract.     County  of  Jackson  v.  Hall,  440. 

Rescission  of  contract. 

13.  What  amounts  to.  The  bringing  of  an  action  of  forcible  detainer 
by  a  vendor  against  his  vendee  in  possession,  for  failure  to  pay  the  pur- 
chase money,  does  not  operate  to  rescind  the  contract  between  them. 
Wilburn  v.  Haines,  207. 

Contract  extorted  under  illegal  process. 

14.  Of  rights  and  remedies  in  respect  tliereto.     See  DURESS,  1. 

Use  of  streets  in  Chicago. 

15.  By  individuals,  for  purposes  of  building — power  of  Board  of  Pub- 
lic Works  to  require  bond  of  indemnity  to  the  city.     See  CHICAGO, 

CITY  OF,  2. 

Forfeiture  of  contract. 

16.  In  what  manner  declared.     See  FORFEITURE,  1. 

Contracts  between  husband  and  wife. 
Void.     See  HUSBAND  AND  WIFE,  2,  3. 

CONVEYANCES. 

Estate  in  fee,  or  for  life  only. 

1.  Construction  of  a  deed.  A  father  conveyed  by  deed  to  his  daugh- 
ter, a  married  woman,  a  tract  of  land,  "  in  consideration  of  natural  love 
and  affection,  and  for  settling  and  assuring  the  premises  for  such  pur- 
poses, and  upon  such  conditions  as  are  hereinafter  expressed."  The 
habendum  clause  was  as  follows :  "  To  have  and  to  hold  the  aforesaid 
premises  and  hereditaments,  etc.  unto  the  said  grantee,  her  heirs  and 
assigns,  forever,  to  the  end  and  intent  that  the  same  shall  and  may  be 
for  her  sole  and  separate  use,  benefit,  behoof  and  disposal,  notwith- 
standing her  present  or  future  coverture,  for  and  clear  of  and  from 
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interruption,  intervention  and  control  of  her  husband,  or  any  future 
husband  she  may  have,  and  without  being  in  any  way  or  manner  sub- 
ject, responsible  or  liable  to  or  for  the  existing  or  future  contracts, 
debts,  liabilities  or  engagements  of  her  present  husband  or  any  future 
husband  she  may  have :  "  Held,  the-  grantee  took,  not  an  estate  for  life 
merely,  but  an  estate  of  inheritance  in  fee,  with  the  power  of  disposal 
by  will,  so  as  to  vest  the  entire  estate  in  her  devisees  free  from  any 
interest  in  her  husband.     Pool  v.  Blakie  et  al.  495. 

Deed  by  infant  feme  covert. 

2.  Void.  The  statute  authorizes  a  married  woman  to  convey  her 
land  only  when  she  has  attained  the  age  of  eighteen  years,  and  if  she 
executes  a  conveyance  before  attaining  that  age,  though  her  husband 
join  therein,  the  deed  will  be  void.     Hoyt  et  ux.  v.  Swar,  134. 

CORPORATIONS. 

Private  corporation. 

1.  What  constitutes.  The  act  of  the  fifteenth  of  February,  1855, 
authorizing  the  drainage  of  wet  lands  in  certain  townships  of  Cook 
county,  and  constituting  certain  persons  therein  named  a  body  politic 
and  corporate  by  the  name  and  style  of  The  Drainage  Commissioners, 
was  never  submitted  to  a  vote  of  the  people  to  be  affected  by  it,  but 
the  sole  charter  of  the  authority  thereby  conferred  is  the  act  itself. 
And  although  the  object  of  the  corporation,  when  accomplished,  would 
be  a  public  benefit,  yet  the  corporation  itself,  in  its  composition  and 
management,  is  strictly  private.  Hessler  v.  The  Drainage  Commission- 
ers, 105. 

NUL  TIEL  CORPORATION. 

2.  Where  pleadable.  In  an  action  of  replevin,  the  defendant  justi- 
fied the  taking  of  the  property  as  collector  of  taxes  for  a  municipal 
corporation,  and  the  plaintiff  filed  a  replication,  which  alleged  there 
was  no  such  corporation  as  that  for  which  the  defendant  claimed  to  be 
collector  of  taxes,  which  was  held  bad,  because  the  question  whether 
such  town  had  ever  been  incorporated,  or  had  forfeited  its  franchises, 
could  not  be  tried  in  such  collateral  proceeding.  Mt.  Carbon  Coal  and 
Railroad  Co.  v.  Andreios,  176. 

Municipal  corporations. 

3.  City  of  East  St.  Louis — constitutionality  of  the  act  of  1867,  "to 
establish  a  police  for  the  city  of  East  St.  Louis  " — as  to  poicer  to  create  a 
debt  against  the  city — and  taxation  therefor.     See  TAXES,  5,  6. 

4.  Corporate  authorities — who  may  constitute,  for  purposes  of  taxation. 
Same  title,  7,  8. 

5.  Highways — duty  and  liability  of  cities  in  regard  to  the  safe  condi- 
tion of  tlieir  streets.    See  HIGHWAYS,  1,  3. 
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6.  Contracts  by  towns,  and  of  the  remedies  tliereon.  See  CONTACTS, 
6.    ASSUMPSIT,  1  to  4. 

7.  Remedy  against  municipal  corporation  on  a  claim  payable  out  of  a 
special  fund.    Same  title,  3,  4. 

CORPORATE  AUTHORITIES. 

Who  mat  constitute. 

For  purposes  of  taxation,  under  the  constitution.    See  TAXES,  4,  7, 8. 

COSTS. 

Security  for  costs. 

1.  For  what  costs  he  is  liable.  Where  a  person  executes  a  bond  for 
costs,  in  behalf  of  the  plaintiff  in  a  cause,  in  the  form  prescribed  in 
the  statute,  it  seems  he  will  be  liable,  not  only  for  the  defendant's 
costs,  and  such  as  may  accrue  to  the  officers  of  the  court,  but  for  all 
the  costs  which  may  be  made  in  the  case,  without  reference  to  the  per- 
son to  whom  they  may  accrue.     Whitehurst  v.  Coleen,  247. 

2.  Of  the  mode  of  collecting  the  costs  from  the  security.  Under  the 
twenty-fourth  section  of  the  cost  act,  a  fee  bill  and  execution  for  costs 
ma}^  issue  against  the  security  for  costs,  without  a  judgment  having 
been  rendered  against  him,  where  the  plaintiff  fails  to  recover.  Ibid. 
247. 

3.  Constitutionality  of  that  act.  Nor  is  that  section  of  the  statute, 
in  that  regard,  in  violation  of  any  provision  of  the  constitution,  Ibid. 
247. 

Solicitor's  fee — costs. 

4.  On  foreclosure.  In  a  decree  of  foreclosure  of  a  mortgage,  it  is 
error  to  allow  for  money  advanced  by  and  for  fees  of  the  solicitor,  such 
allowances  not  being  statutory  fees  or  charges.  Conwell  et  al.  v. 
McCowan  et  al.  363. 

Costs  in  the  Supreme  Court. 

5.  Where  error  is  removed  by  amendment  in  the  court  below.  Where 
the  record  in  the  circuit  court,  after  a  writ  of  error  is  sued  out,  is  so 
amended  as  to  remove  the  error  of  which  complaint  has  been  made,  a 
motion  by  the  plaintiff  in  error  for  judgment  for  costs  comes  too  late 
after  the  amended  record  is  filed.  Such  motion  should  be  interposed 
or  terms  should  be  insisted  upon 'by  the  plaintiff  in  error  when  the 
application  is  made  to  file  the  amended  record,  when  it  is  discretionary 
with  the  court  to  require  the  payment  of  costs  as  a  condition  to  the  filing 
of  the  same.     Toledo,  Peoria  <&  Warsaw  Railway  Co.  v.  Butler,  323. 
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COUNTIES. 

Change  of  venue. 

In  a  suit  wliere  a  county  is  a  party.    See  VENUE,  1. 

COUNTY  CLERK. 

Issuing  marriage  license  to  a  minor. 

Liability  for  penalty — county  clerk  successor  of  clerk  of  county  commis- 
sioners' court.    See  MARRIAGE,  1. 

COVENANTS  FOR  TITLE. 

Covenant  against  incumbrances. 

1.  Breach  thereof — its  effect  on  the  right  to  compel  the  payment  of  pur- 
chase money.  Where  a  vendor  of  real  estate  agrees  to  remove  all  exist- 
ing incumbrances  upon  the  premises,  a  failure  to  remove  them  will 
constitute  a  defense  in  equity  against  the  notes  given  for  the  purchase 
money,  to  the  extent  of  the  incumbrance ;  and  such  defense  will  be  good, 
even  against  an  assignee  of  the  notes,  before  maturity,  he  having  notice 
thereof  when  he  received  them.     Tenney  et  al.  v.  Hemenway,  97. 

CRIMINAL  LAW. 

Self  defense — defense  of  habitation. 

1.  Degree  of  force  allowable.  Upon  the  trial  of  a  party  on  the  charge 
of  murder,  it  appeared  the  deceased  went  to  the  room  of  the  prisoner 
for  a  lawful  purpose,  and  while  there  demeaned  himself  properly,  though 
some  altercation  occurred  between  them,  and  hard  words  exchanged. 
The  deceased,  however,  left  the  room,  and  proceeded  down  a  stair- 
way, remarking  as  he  went,  to  the  prisoner,  "  go,  with  all  the  money 
you  have  got — hasn't  your  wife  to  beg  every  day?"  to  which  the 
prisoner  replied,  "you  go,  you  rascal, go."  At  this,  the  deceased  turned 
to  go  up  the  stairs  again,  in  an  angry  mood,  when  the  prisoner  said, 
"  come  back,  I  will  fix  you."  As  the  deceased  advanced  to  the  door  of 
the  prisoner's  room,  unarmed,  in  the  act  of  entering  it,  it  being  open, 
the  prisoner  seized  a  rolling-pin,  and  wielding  it  with  both  hands,  struck 
deceased  three  or  four  blows,  fracturing  his  skull  so  seriously  that  he 
died  therefrom  the  following  day.  The  homicide  was  regarded  entirely 
inexcusable,  under  the  circumstances.  The  prisoner  did  not  seek  to 
avoid  a  collision,  but  invited  it,  and  a  term  of  one  year  in  the  peniten- 
tiary was  a  very  much  lighter  punishment  than  the  jury  would  have 
been  justified  in  inflicting  upon  him.     Greschia  v.  The  People,  295. 

2.  It  was  not  erroneous,  in  such  case,  for  the  court  to  instruct  the 
jury  that,  in  considering  whether  the  killing  was  in  defense  of  habita- 
tion, they  should  consider  the  attending  circumstances,  the  conduct  of 
the  parties  at  the  time  and  immediately  previous  to  the  killing,  and 
the  means  and  force  used,  as  bearing  upon  that  question.    Ibid.  295. 
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3.  And  the  jury  might  properly  further  consider,  in  determining 
whether  the  killing  was  in  self-defense,  whether  the  force  used  in  repel- 
ling the  deceased,  in  its  amount  and  character  was  not  such  as  a  reasona- 
ble mind  would  regard  as  unreasonable,  under  the  circumstances. 
Oreschia  v.  The  People,  295. 

4.  If  the  use  of  a  deadly  weapon  was  not  necessary,  or  apparently 
necessary,  in  order  to  prevent  the  deceased  entering  the  room  of  the 
prisoner  and  committing,  or  offering  to  commit,  an  assault  upon  him, 
and  he  could  reasonably  and  safely  have  avoided  using  the  weapon,  it 
was  his  duty  to  have  done  so,  even  though  the  deceased  was  returning 
to  the  prisoner's  room  with  a  quarrelsome  intent.     Ibid.  295. 

Evidence. 

5.  Upon  a  question  of  malice.  Where  a  party  was  on  trial  for  mur- 
der, one  of  the  witnesses  for  the  prosecution,  on  his  examination  in 
chief,  testified  that  on  the  evening  of  the  homicide,  at  the  place  where 
it  occurred,  but  before  its  occurrence,  he  saw  a  knife  in  the  prisoner's 
bosom,  who  said  if  his  hand  was  well  he  would  strike  some  licks  that 
night.  On  cross-examination  the  defendant's  counsel  asked  the  witness 
if  he  knew  at  the  time  that  there  had  been  a  difficulty  between  the 
prisoner  and  another  person  not  the  deceased?  Held:  if  the  object  of 
this  testimony  was  to  show  malice  against  the  deceased,  and  of  the  cross- 
examination  to  induce  the  jury  to  believe  the  remark  might  have  referred 
to  another  person,  it  would,  perhaps,  have  been  legitimate  testimony 
for  the  prisoner,  had  it  been  preceded  by  proof  that  such  other  person 
was  there  present  or  expected  there.  But  in  the  absence  of  such  proof 
the  evidence  was  properly  rejected ;  and  besides,  the  question  should 
have  been  confined  with  reference  to  time.    Leach  v.   The  People,  311. 

CUMBERLAND   COUNTY. 

Taxation  to  build  bridges. 

Under  act  of  1867.     See  TAXES,  13, 14. 

CURTESY. 

Estate  by  the  curtesy. 

1.  Whetlier  it  exists.  A  husband  can  not  be  tenant  by  the  curtesy 
of  real  estate  conveyed  to  the  wife  for  her  sole  and  separate  use,  and 
with  power  of  disposal,  and  who  has  disposed  of  it  by  will  duly  executed 
and  attested.     Pool  v.  Bldkie  et  al.  495. 

DAMAGES. 

Whether  too  remote. 

1.  In  an  action  against  a  railroad  company  to  recover  for  the  destruc- 
tion of  a  building  by  fire,  communicated  by  the  alleged  negligence  of 
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the  company,  it  appeared  that  by  the  escape  of  sparks  from  a  passing 
engine,  a.  building  belonging  to  the  company  was  set  on  fire  and 
destroyed,  and  while  burning,  by  means  of  a  high  wind,  fire  was  blown 
across  the  street  and  there  communicated  to  the  house  of  the  plaintiff. 
Upon  the  question  whether  the  injury  complained  of  was  not  too  remote 
to  entitle  the  plaintiff  to  recover,  it  was  held,  to  be  a  question  of  fact  for 
the  jury,  under  the  instructions  of  the  court,  and  as  the  case  had  to  go 
before  another  jury  upon  another  point,  the  court  declined  to  express 
any  opinion  upon  the  evidence  in  that  regard.  Toledo,  Peoria  &  War- 
saio  Railway  Co.  v.  Pindar  et  al.  448. 

Appeals  for  delay. 

2.  Damages  in  Supreme  Court.  The  statute  allows  this  court  to  give 
damages  only  in  cases  where  the  appeal  is  not  prosecuted,  and  not 
because  the  court  may  think  it  is  prosecuted  for  delay.  Damages  are 
not  given  when  the  record  has  been  filed  and  errors  have  been  assigned. 
Toles  v.  Montague,  384. 

Excessive  damages.     See  NEW  TRIALS,  6. 

Exemplary  damages. 

Whether  recoverable  against  municipal  corporations.  See  MEASURE 
OF  DAMAGES,  2. 

Measure  of  damages.    See  that  title. 
Assessment  of  damages. 

By  the  clerk,  and  by  the  court.  See  ASSESSMENT  OF  DAMAGES, 
1,2. 

DEBTOR  AND  CREDITOR, 
As  to  application  of  payments.    See  PAYMENTS,  r,  2. 
Collateral  security. 

Right  to  sue  upon  the  principal  debt.  See  COLLATERAL  SECU- 
RITY, 1. 

Bequest  to  a  creditor. 

Rights  of  the  creditor  and  of  the  estate.    See  WILLS,  6,  7. 

DEEDS.     See  CONVEYANCES. 

DELIVERY. 
Delivery  of  property  sold. 

1.  What  constitutes.  Where  there  has  been  a  sale  of  personal  prop- 
erty, which  is  at  another  place  than  that  at  which  the  contract  is  made, 
and  the  agent  of  the  vendor,  by  direction  of  the  latter,  places  the  prop- 
erty in  a  railroad  car,  consigned  to  the  purchaser,  that  will  amount  to  a 
delivery;  the  possession  of  the  carrier  will  be  considered  the  possession 
of  the  purchaser.    Pike  v.  Baker,  164. 
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DEMURRER. 

Judgment  on  demurrer.     See  JUDGMENTS,  5. 

Demurrer  carried  back  to  former  pleading.    See  PLEADING, 
14. 

DILIGENCE. 

New  trial — newly  discovered  evidence. 
Diligence  required.    See  NEW  TRIALS,  3. 

DISCONTINUANCE. 

Submission  to  arbitration. 

Discontinues  pending  suit.    See  ARBITRATION,  1. 

DIVORCE  AND  ALIMONY. 

Divorce  for  cruelty. 

1.  A  single  act  of  cruelty  does  not  constitute  sufficient  ground  for  a 
divorce.  There  must  be  extreme  and  repeated  cruelty,  which  must  con- 
sist in  physical  violence,  and  not  merely  in  angry  or  abusive  epithets, 
or  even  profane  language,  to  authorize  a  divorce  in  this  State.  Mere 
angry  or  abusive  words,  menaces  or  indignities,  do  not  constitute  cruelty, 
within  the  meaning  of  our  statute.    Embree  v.  Embree,  394. 

For  desertion. 

2.  Desertion,  to  be  a  cause  for  divorce,  must  be  willful,  and  continue 
for  two  years.  Nor  is  the  case  altered,  where  the  bill  is  prematurely 
filed,  by  filing  a  supplemental  bill,  alleging  two  years'  desertion,  when 
the  two  years  includes  any  portion  of  the  time  which  has  elapsed  after 
the  filing  of  the  original  bill.  A  hearing  can  only  be  had  on  the  grounds 
which  exist  when  the  suit  is  commenced,  and  subsequent  grounds  can 
not  be  incorporated  into  the  case  after  the  commencement  of  proceed- 
ings.    Ibid.  394. 

Alimony. 

3.  Of  a  further  alloicance  for  maintenance  of  children.  Under  the 
sixth  section  of  the  act  respecting  divorce,  R.  S.  196,  a  court  of  chan- 
cery, having  decreed  a  divorce  between  a  married  woman  and  her 
husband,  giving  to  the  wife  the  care  and  custody  of  the  children  begot- 
ten of  the  marriage,  has  jurisdiction  to  entertain  a  petition  of  the  wife 
asking  for  provision  for  the  future  maintenance  of  such  children.  Plas- 
ter v.  Plaster,  445. 

4.  Limitation  as  to  re-payment  of  expenses  incurred.  But  where 
such  petition  asks  for  re-payment  hj  the  husband  to  the  wife,  for  her 
expenditures  in  the  support  of  the  children  since  the  divorce,  the  claim 
in  that  regard  must  be  confined  to  the  five  years  next  preceding  the  com- 
mencement of  the  suit.    Ibid.  445. 
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DOWER. 

Renunciation  of  will  by  a  widow. 

Of  her  election,  under  the  tenth  and  fifteenth  sections  of  the  dower  act. 
See  WIDOW,  1,  2. 

Of  the  special  dower  of  the  widow. 

Its  character  and  amount.     See  WIDOW,  4  to  7. 

DURESS. 

Contract  extorted  under  illegal  process. 

1.  Judgment,  with  a  stay  of  execution.  By  an  agreement  between  the 
parties  to  a  suit  a  judgment  was  entered  therein,  with  a  stay  of  execution 
for  a  certain  time.  Before  that  time  elapsed,  the  plaintiff  sued  out  an 
execution  upon  the  judgment,  and  placing  it  in  the  hands  of  the  sheriff, 
went  with  him  to  the  defendant's  place  of  business,  threatening  to  make 
a  levy  and  close  up  his  store  unless  he  settled  the  debt  at  once.  The 
defendant,  fearing  such  a  course  would  prove  ruinous  to  his  business, 
and  to  avoid  the  threatened  levy,  paid  a  part  of  the  debt  and  gave  his 
notes  with  security  for  the  balance,  due  .at  a  shorter  time  than  that 
fixed  for  the  stay  of  execution  :  Held,  the  notes  were  extorted  by  the 
improper  use  of  illegal  process,  and  were  without  consideration,  and  a 
court  of  chancery  would  restrain  the  plaintiff  in  the  judgment  from 
assigning  them,  and  compel  him  to  abide  by  the  terms  of  his  agreement, 
as  to  the  stay  of  execution.     Thurman  v.  Burt,  129. 

EAST  ST.  LOUIS,  CITY  OF. 

Of  its  police,  under  act  of  1867. 

Constitutionality  of  that  act,  in  reference  to  power  of  taxation,  and  crea- 
ting a  debt  against  the  city  without  its  consent.     See  TAXES,  5,  6. 

EJECTMENT. 

Against  a  mortgagee. 

Of  his  defense — whether  condition  broken.    See  MORTGAGES,  4. 

ELECTION. 

Election  by  a  widow. 

Upon  renunciation  of  t7ie  tcill  of  her  husband — under  tenth  and  fif- 
teenth sections  of  dower  act.     See  WIDOW,  1,  2. 

EMINENT  DOMAIN. 
Of  its  application. 

1.  The  doctrine  of  eminent  domain  is  strictly  applicable  only  to  the 
condemnation  of  property,  and  not  to  the  levy  of  a  tax.  Hessler  v 
The  Drainage  Commissioners,  106. 
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2.  Where  the  legislature  incorporated  a  company  whose  object  was 
to  drain  certain  districts  of  wet  lands,  the  attempt  to  give  to  such  cor- 
poration, which  was  a  mere  private  corporation,  the  power  to  levy  a 
tax,  under  the  name  of  assessments,  upon  the  lands  deemed  by  the  cor- 
porators to  be  benefited  by  the  proposed  improvement,  could  not  prop- 
erly be  referred  to  the  doctrine  of  eminent  domain,  because  the  just 
compensation  required  to  be  made,  in  the  exercise  of  that  right,  must 
be  determined  by  some  impartial  agency,  and  not  by  those  interested 
thereby  in  replenishing  their  own  treasury.  Hessler  v.  The  Drainage 
Commissioners,  106. 

ERROR. 

Who  may  assign  error.      See  PRACTICE    IN  THE    SUPREME 
COURT,  2,  3. 

Obviated  by  amendment. 

In  the  court  below.     See  AMENDMENT,  2. 

Error  will  not  always  reverse.      See  PRACTICE  IN  THE 
SUPREME    COURT,  4. 

ESTOPPEL. 

Purchaser. 

1.  Having  denied  Ms  grantor's  title.  The  fact  that  a  plaintiff  in  eject- 
ment had,  prior  to  his  purchase  of  the  premises  in  controversy,  declared 
that  his  grantor  had  no  title,  would  not  estop  him  from  asserting  his 
title,  unless  it  appeared  the  defendant  had  acted  upon  the  declaration, 
so  as  in  some  manner  to  change  his  liabilities  or  rights.  Fetrow  v. 
Merriwether,  275. 

EVIDENCE. 

Parol  evidence. 

1.  To  alter  or  explain  a  written  agreement — application  of  the  rule  to  a 
contract  respecting  insurance.  A  party  made  an  application  in  writing, 
signed  by  him,  for  insurance  upon  property,  gave  his  note,  payable  to 
the  insurance  company,  to  the  agent  of  the  company,  for  the  premium, 
and  took  from  the  agent  a  receipt  showing  the  giving  of  the  note,  and 
stating  that,  in  case  the  policy  should  not  be  issued,  the  note  was  to  be 
returned.  These  papers  were  regarded  as  the  contract  of  the  parties, 
which  could  not  be  varied  or  explained  by  parol  evidence.  Winnesheik 
Ins.  Co.  v.  Holzgrafe,  516. 

2.  So,  where  the  application  in  such  case  provided  that  the  policy 
should  bear  date  and  take  effect  on  the  day  the  application  should  be 
approved,  it  was  7ield,  on  a  loss  occurring,  it  was  not  competent  for  the 
party  making  the  application  to  prove,  by  parol,  that  at  the  time  and 
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prior  to  the  execution  of  the  contract,  the  agents  of  the  company,  with 
whom  it  was  made,  represented  to  him  that  he  would  receive  a  valid 
policy  of  insurance  from  the  company  to  take  effect  and  he  in  force 
from  the  date  of  the  application,  and  that  it  was  the  usual  or  customary 
practice  of  that  company  to  issue  policies  upon  such  applications,  to  bear 
date  and  take  effect  from  the  date  of  the  application.  The  terms  of  the 
written  contract  could  not  be  thus  changed  by  parol  evidence.  Win- 
nesheik  Ins.  Co.  v.  Holzgrafe,  516. 

3.  Nor  could  these  verbal  representations  of  the  agents  be  consid- 
ered as  the  representations  of  their  principal  so  as  to  establish  a  con- 
tract of  insurance  definite  in  its  terms,  and  in  full  force  at  the  time 
they  were  made,  because  a  contract  can  not  rest  partly  in  writing  and 
partly  in  parol.     Ibid.  516. 

Certificate  of  register  of  land  office. 

4.  The  official  certificate  of  the  register  of  any  land  office  of  the 
United  States,  to  any  fact  or  matter  on  record  in  his  office,  is  made  evi- 
dence in  any  court  in  this  State,  and  is  made  competent  to  prove  the 
fact  so  certified.     Seeley  et  al.  v.  Wells,  120. 

Certified  copies  from  general  land  office. 

5.  The  exemplification  of  the  books  and  records  of  the  general  land 
office  of  the  United  States,  certified  under  the  seal  of  that  office,  is  evi- 
dence in  our  courts,  on  the  general  principles  of  evidence.     Ibid.  120. 

Burden  of  proof. 

6.  In  action  against  carrier.  In  an  action  against  the  carrier  for  the 
loss  of  baggage  which  had  been  stolen  from  the  place  where  it  had  been 
deposited  by  the  carrier,  at  the  place  of  destination,  if  the  latter  seeks 
to  avoid  liability  as  a  carrier,  and  place  his  defense  on  the  ground  that 
he  is  only  liable  as  warehouseman,  the  burden  of  proof  is  upon  him  to 
show  the  baggage  was  stored  in  a  safe  and  secure  warehouse.  Bar- 
tholomeiD  v.  St.  Louis,  Jacksonville  &  Chicago  Railroad  Co.  227. 

7.  In  suit  against  an  officer  for  failing  to  make  a  levy.  In  a  suit 
against  a  sheriff  for  a  failure  to  seize  and  subject  to  sale  under  execution 
personal  property  shown  to  have  been  in  possession  of  the  defendant  in 
the  execution,  it  devolves  upon  the  officer  to  show  that  such  property 
was  exempt  from  execution,  or  such  facts  as  justify  a  failure  to  make  a 
levy.  The  onus  probandi  in  such  case  is  upon  the  officer.  Bonnell  v. 
Bowman,  460. 

8.  Where  a  sheriff  was  sued  for  a  failure  to  make  the  money  in  sat- 
isfaction of  an  execution  received  by  him,  the  plaintiff  proved  the 
defendant  in  the  execution  to  have  owned  and  been  in  possession  of  a 
horse,  which  the  deputy  sheriff  levied  upon,  but  the  sheriff  afterward 
returned  under  a  claim  that  he  was  exempt  from  execution:  Held,  the 
plaintiff  having  shown  the  defendant  in  the  execution  to  have  been 
the  owner  of  and  in  possession  of  property  sufficient  to  satisfy  the 

36— 53rd  III. 
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execution,  the  officer,  failing  to  show  that  the  debtor  was  the  head  of  a 
family  or  the  property  in  any  way  exempt  from  levy  and  sale,  was 
liable.     Bonnell  v.  Bowman,  460. 

9.  And  that  an  instruction  given  for  the  defendant  which  failed  to 
require  the  jury  to  find  that  the  property  was  exempt  from  levy  and 
sale  on  execution,  but  only  required  them  to  find  that  the  horse  was 
worth  less  than  a  hundred  dollars,  and  had  been  returned  under  a 
claim  that  he  was  exempt,  was  erroneous.     Ibid.  460. 

Belief  of  a  witness. 

10.  In  an  action  by  one  partner  against  his  co-partner,  to  recover  a 
sum  of  money  which  was  charged  to  the  plaintiff  on  a  settlement  of 
their  partnership  matters,  on  the  claim  of  the  defendant  that  he  had 
paid  that  amount  to  one  Orendorff  for  the  plaintiff,  but  which,  as  the 
plaintiff  alleged,  was  not  so  paid,  the  court  disallowed  this  question, 
put  to  the  plaintiff,  who  was  sworn  as  a  witness :  "  Do  you  not  believe, 
to-day,  that  Orendorff  had  the  two  thousand  dollars  ?"  Held,  the  ques- 
tion was  properly  disallowed,  on  the  principle  that  the  witness  should 
have  been  required  to  state  the  facts,  not  his  belief.  Adams  v.  Funk, 
219. 

Books  of  account. 

11.  Whether  admissible.  In  such  action,  a  book  of  accounts  of  the 
partnership,  kept  by  the  defendant,  in  which  the  item  in  controversy 
was  charged  to  the  plaintiff,  was  not  admissible  as  prima  facie  evidence 
that  the  plaintiff  had  received  the  monej7",  it  not  appearing  but  it  was 
the  private  book  of  the  defendant,  to  which  the  plaintiff  did  not  have 
access,  and  being  unaccompanied  by  proof  that  it  was  fairly  kept,  and 
that  others  had  settled  by  it.     Ibid.  219. 

In  a  suit  for  work  and  labor. 

12.  Whether  services  rendered  were  to  be  paid  for.  Upon  the  pre- 
sentation of  a  claim  against  an  estate,  for  services  rendered  for  the 
decedent,  in  his  lifetime,  the  executor  contended  that  the  relations 
between  the  claimant  and  the  deceased,  the  former  being  a  member  of 
the  family  of  the  latter  as  an  adopted  son,  were  such  as  precluded 
the  idea  that  the  services  were  to  be  paid  for,  and"  it  was  shown  the 
claimant  lived  in  the  family  of  the  deceased  from  the  time  he  was 
seven  years  old  until  the  testator  died,  a  period  of  five  j^ears,  was 
clothed,  sent  to  school  and  worked :  Held,  it  was  competent  for  the 
executor  to  give  in  evidence  the  will  of  the  testator,  in  which  there  was 
a  bequest  to  the  claimant,  as  tending  to  show  the  relations  of  the  par- 
ties to  each  other.  The  bequest  being  in  the  nature  of  res  gestae,  made 
before  any  dispute  arose  concerning  the  subject  matter  of  the  suit,  was 
not  open  to  the  exception  of  having  been- possibly  made  for  the  pur- 
pose of  making  evidence  in  the  case.  Malony  et  al.  Admrs.  v.  Scanlan, 
123. 
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IN  AN  ACTION  FOR  A  NUISANCE. 

13.  For  the  improper  use  of  onis  own  property.  In  an  action  on  the 
case  to  recover  damages  for  injury  resulting  from  the  erection  and 
operating  of  a  flouring  mill  by  the  defendant  adjacent  to  plaintiff's 
dwelling  house,  whereby  chaff,  dust,  smut  and  dirt  were  thrown  into 
and  upon  plaintiff's  house,  rendering  it  uncomfortable  as  a  habitation, 
it  is  incompetent  for  the  defendant  to  prove  that  the  machinery  used  in 
the  business  was  good,  and  the  business  was  properly  managed,  except 
where  the  plaintiff  claimed  vindictive  damages,  on  the  ground  of  gross 
carelessness  or  wanton  injury.  Such  evidence  could  not  be  received  to 
show  defendant  was  not  liable  to  damages  at  all.  Cooper  v.  Randall 
et  al.  24. 

14.  As  to  use  of  other  property  of  the  plaintiff.  Nor  would  it  be  com- 
petent in  such  case,  where  the  action  was  for  an  injury  to  a  particular 
house  of  the  plaintiff,  for  the  defendant  to  prove  that  another  house  in 
the  same  neighborhood,  owned  and  rented  by  the  plaintiff,  was  a  disre- 
putable house.  Such  evidence  would  be  wholly  foreign  to  the  issue. 
Ibid.  24. 

Evidence  in  criminal  cases.    See  CRIMINAL  LAW,  5. 

Of  presumptions— of  law  and  fact.     See  PRESUMPTIONS. 

Preserving  evidence. 

In  chancery.    See  CHANCERY,  16,  17,  18. 

In  proceedings  by  an  administrator  to  sell  land  to  pay  debts.  See 
ADMINISTRATION  OF  ESTATES,  4. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  The  refusal  of  the  court  below  to  quash  the 
affidavit  and  writ  issued  thereon,  in  a  proceeding  for  bastardy,  because 
the  complaint  was  made  by  a  person  other  than  the  mother,  can  not  be 
assigned  as  error,  unless  exception  was  taken  to  the  ruling.  Jones  v. 
The  People,  366. 

Bill  of  exceptions. 

2.  When  necessary.  In  case  of  the  discontinuance  of  a  cause  upon 
the  ground  that  the  parties  had  submitted  the  matters  in  dispute  to 
arbitration,  if  it  is  desired  to  question  the  fact  of  submission,  the  evi- 
dence in  respect  thereto  should  be  preserved  in  a  bill  of  exceptions.  In 
the  absence  of  proof  to  the  contrary,  it  will  be  presumed  the  court 
below  decided  correctly,  that  there  was  a  submission.  Cunningham  v. 
Craig,  252. 

EXCESSIVE  DAMAGES.     See  NEW  TRIALS,. 6. 
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Exemption  from  execution. 

1.  Duty  of  the  debtor.  Where  the  defendant  in  an  execution  is  in 
possession  of  personal  property  specifically  exempt  from  levy  and  sale, 
and  the  officer  levies  upon  it  without  his  knowledge,  before  he  can 
afterwards  claim  such  property  as  exempt  he  must,  if  he  has  it,  offer 
to  surrender  other  property  not  exempt.    Bonnell  v.  Bowman,  460. 

Prior  levy  pending. 

2.  A  levy  upon  property  is  only  prima  facie  evidence  of  a  satisfac- 
tion of  the  judgment,  yet,  while  a  prior  levy  remains  undisposed  of,  it 
is  irregular  to  issue  an  ordinary^,  fa.  The  process  should  be  a  vendi- 
tioni exponas,  with  a,fi.fa.  clause  if  desired.  Babcock  v.  McCamant,  etal. 
215. 

Judgment,  with  stay  of  execution. 

Execution  can  not  legally  issue.     See  DURESS,  1. 

Execution  lien. 

Its  territorial  extent.     See  LIENS,  8. 

Levy  of  execution  on  land. 

Its  effect  in  extending  a  judgment  lien.     See  LIENS,  6. 

EXECUTION  SALES. 

Sale  of  land  en  masse.    See  SALES,  1,  2. 
Redemption  therefrom:    See  REDEMPTION,  1  to  4. 

EXEMPTION  FROM  EXECUTION.     See  EXECUTION,  1. 

FEES. 

Fees  of  office — received  without  title. 

May  be  recovered  by  the  person  entitled  to  the  office.  See  OFFICER,  3 
to  6. 

FEE   SIMPLE  ESTATE. 
What  constitutes.     See  CONVEYANCES,  1. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer. 

1.  Against  a  purchaser  in  possession.  Under  the  act  of  twentieth 
February,  1861,  amendatory  of  Chapter  forty-three  of  the  revised 
statutes  of  1845,  the  vendor  of  land  may  maintain  an  action  of  forcible 
detainer  against  the  vendee,  where  the  latter  has  entered  into  possession 
of  the  premises  under  a  contract  of  purchase,  but  before  obtaining  a 
deed  of  conveyance  to  the  same,  and  fails  or  refuses  to  comply  with  the 
terms  of  the  contract.     Wilbur n  v.  Haines,  207. 


INDEX.  565 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer.     Continued. 

2.  Nor  is  it  necessary  for  the  vendor  to  put  the  vendee  in  statu  quo 
before  he  can  resort  to  the  remedy,  the  proceedings  not  amounting  to  a 
rescission  of  the  contract,  and  the  vendee  can  as  well  enforce  the  con- 
tract when  out  of  possession,  as  when  in,  and  if  there  are  any  equitable 
circumstances  in  his  favor  to  influence  the  judgment  of  a  court  of 
chancery,  he  may  obtain  a  decree  for  a  specific  performance.  Wilburn 
v.  Haines,  207. 

3.  A  sold  to  B  a  tract  of  land,  for  the  sum  of  two  thousand  four  hun- 
dred dollars,  of  which  five  hundred  dollars  was  paid  in  hand,  B  exe- 
cuting two  notes  for  the  balance,  of  nine  hundred  and  fifty  dollars  each, 
due  in  one  and  two  years,  with  interest,  A  giving  his  bond,  conditioned 
that  if  B  should  pay  the  notes  and  interest,  according  to  their  tenor  and 
effect,  he  would  execute  a  deed  to  the  land.  Under  this  contract,  B 
went  into  possession :  Held,  upon  failure  and  refusal  by  B  to  pay  the 
first  note,  and  interest  when  due,  and  upon  demand  being  made  by  A 
for  possession  of  the  premises,  A  could  maintain  his  action  of  forcible 
detainer.     Ibid.  207. 

Evidence. 

4.  For  what  purposes  a  deed  is  admissible  in  evidence.  In  the  action 
of  forcible  entry  and  detainer,  the  title  to  the  premises  is  not  involved, 
and  the  introduction  of  a  deed  to  the  plaintiff,  if  for  such  purpose,  is 
not  allowable;  but  for  the  purpose  of  establishing  the  extent  of  his 
claim,  it  is  admissible.  It  is  also  admissible  to  show  the  animus — the 
intention  with  which  the  party  entered,  in  connection  with  the  pos- 
session and  improvements  on  a  farm,  to  which  a  wood  lot  is  an  adjunct, 
the  latter  being  the  land  in  controversy.     Pearson  v.  Herr,  144. 

Possession. 

5.  Of  the  character  of  possession  required  to  maintain  the  action.  It 
does  not  require  an  actual  pedis possessio  in  all  cases,  to  support  the  action 
of  forcible  entry  and  detainer.  Actual  possession  may  exist,  by  proof 
of  something  short  of  an  actual  residence  on  the  land,  or  inclosing  it  by 
a  fence,  as  in  case  of  a  wood  lot,  uninclosed,  but  used  as  an  adjunct  to  a 
farm,  from  which  the  latter  is  supplied  with  timber,  wood  and  rails. 
Ibid.  144. 

6.  In  this  case  a  party  purchased  two  tracts  of  land  from  the  same 
person,  one,  a  farm,  on  which  the  purchaser  resided,  the  other,  a  wood 
lot,  three-fourths  of  a  mile  from  the  farm,  uninclosed,  with  no  improve- 
ments upon  it,  but  used  for  the  purpose  of  supplying  the  farm  with 
timber,  wood  and  rails,  and  used  in  that  manner  constantly  and  regu- 
larly, and  without  question  by  any  one,  for  near  sixteen  years,  when  a 
forcible  entry  was  made  upon  it:  Held,  the  owner  had  such  a  posses- 
sion of  the  timber  land,  as  would  enable  him  to  maintain  an  action  of 
forcible  entry  and  detainer,  and  the  deed  to  him  for  both  tracts,  was 
admissible,  in  connection  with  proof  of  the  use  of  the  tract,  to  show  the 
character  and  extent  of  his  possession.    Ibid.  144. 
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7.  The  possession  of  a  farm  draws  to  it  the  possession  of  the  wood- 
land belonging  to  it,  though  not  inclosed,  especially  if  repeated  and 
unchallenged  acts  of  ownership  are  shown.     Pearson  v.  Herr,  144. 

8.  Former  decision.  The  case  of  McCartney  v.  McMullen,  38  111.  241, 
goes  to  some  extent  in  the  direction  of  establishing  the  doctrine,  that 
nothing  less  than  an  actual  pedis  possessio  will  support  the  action  of  for- 
cible entry  and  detainer;  but  the  case  itself  shows  no  such  possession, 
by  continuous  use,  for  a  series  of  years,  under  color  of  title,  as  is  shown 
in  this  case.     Ibid.  144. 

FORFEITURE. 

Forfeiture  op  contract. 

1.  In  what  manner  it  may  be  declared.  Where  a  vendor  of  land  has 
a  right,  by  the  terms  of  the  contract,  to  declare  a  forfeiture  in  case  the 
purchaser  fails  to  comply  on  his  part,  where  he  holds  no  securities  of  a 
negotiable  character,  he  has  only  clearly  to  manifest  an  intention  to 
end  the  contract,  and,  by  selling  the  property  to  another,  he  does,  in 
the  most  unequivocal  manner,  make  his  declaration  of  forfeiture.  War- 
ren  et  al.  v.  Richmond,  52. 

FORMER  DECISIONS. 

Possession — forcible  entry  and  detainer. 

1.  It  does  not  require  an  actual  pedis  possessio  in  all  cases,  to  support 
the  action  of  forcible  entry  and  detainer.  The  case  of  McCartney  v. 
McMullen,  88  111.  241,  goes  to  some  extent  in  the  direction  of  establish- 
ing a  different  doctrine ;  but  the  case  itself  shows  no  such  possession, 
by  continuous  use,  for  a  series  of  years,  under  color  of  title,  as  in  this 
case.     Pearson  v.  Herr,  144. 

Contracts  between  husband  and  wife. 

2.  Are  void.  In  Sweeney  v.  Damron,  47  111.  450,  it  was  inadvertently 
said,  it  had  always  been  held  that  a  contract  between  husband  and  wife, 
the  terms  of  which  had  been  executed,  was  valid  and  binding.  What 
should  have  been  said  in  that  case  was,  that  all  gifts  to,  or  settlements 
made  upon,  the  wife,  through  the  intervention  of  a  trustee,  or  when 
conveyed  to  her  hj  a  third  person,  although  paid  for  by  the  husband, 
he  not  being  in  debt,  and  acting  in  good  faith,  have  always  been  upheld. 
Pike  v.  Baker,  163. 

Municipal  corporations. 

3.  Of -an  action  against  them  for  a  claim  payable  out  of  a  special  fund. 
Since  it  has  been  decided  that  an  execution  can  not  issue  against  a 
municipal  corporation,  the  reason  of  the  rule  that  a  judgment  could  not 
be  recovered  for  a  claim  payable  out  of  a  special  fund,  has  ceased,  and 
the  rule  also.  In  this  respect,  the  case  of  The  Illinois  State  Hospital 
for  the  Insane  v.  Higgins,  15  111.  185,  has  been  modified  by  that  of  City 
of  Chicago  v.  Halsey,  25  111.  598.  Elrod  v.  Town  of  Bernadotte,  369.  See 
ASSUMPSIT,  3. 
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FORMER  RECOVERY. 

CONCURRENT   REMEDIES. 

On  mortgage  debt — effect  of  decree  of  foreclosure  and  sale  upon  another 
action.     See  MORTGAGES,  1,  2. 

FORTHCOMING  BOND. 

Under  act  op  1857. 

1.  Concerning  attachment  of  boats  and  vessels.  In  an  action  upon  a 
forthcoming  bond,  given  upon  the  seizure  of  a  steamboat,  under  act  of 
1857  on  that  subject,  it  is  not  necessary,  in  a  plea  setting  up  that,  after 
judgment  in  the  attachment  proceeding,  the  officer  took  the  boat  and. 
sold  it  under  a  special  execution  issued  thereon,  to  aver  that  the  boat 
was  subject,  to  levy  and  sale.  The  obligors  in  the  bond  had  nothing  to 
do  with  that  question,  they  having  only  contracted  that  the  boat  should 
be  forthcoming  to  answer  the  judgment.     Hogan  v.  Shutter  et  al.  487. 

FRAUD. 

Fraudulent  representations. 

1.  Scienter.  And  to  render  representations  fraudulent,  the  person 
making  them  must  know,  or  have  reason  to  believe  them  to  be  false. 
Richards  v.  Better,  466. 

2.  So,  in  an  action  on  a  promissory  note,  where  the  defense  is  a  fail- 
ure of  consideration,  on  the  ground  of  false  and  fraudulent  representa- 
tions, it  devolves  upon  the  defendant  to  prove,  not  only  that  the 
representations  were  untrue,  but  that  the  seller  knew  them  to  be  false 
when  he  made  them.     Ibid.  466. 

Possession  by  mortgagor  of  chattels. 

When  fraudulent.    See  MORTGAGES,  15. 

FRAUDULENT  CONVEYANCES. 

Of  a  voluntary  conveyance. 

1.  Whether  fraudulent  as  to  creditors.  Where  a  debtor  has  property 
more  than  sufficient  to  pay  his  debts,  he  has  a  right  to  provide  a  home 
for  his  wife  and  children,  leaving  property  sufficient  to  satisfy  his 
creditors,  and  if  he  procures  a  conveyance  to  be  made  to  secure  that 
end,  it  will  not  be  deemed  fraudulent  as  to  creditors.  Gridley  v.  Wat- 
son,  Admr.  186. 

By  a  mortgagor. 

2.  Can  not  be  questioned  by  the  mortgagee.     See  MORTGAGES,  6. 

Conveyance  for  benefit  of  debtor's  wife. 

3.  Whether  in  fraud  of  creditors.     See  MARRIED  WOMEN,  2,  3. 

For  the  benefit  of  a  child  of  the  debtor. 

4.  Whether  fraudulent.     See  PARENT  AND  CHILD,  1. 
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GARNISHMENT. 
Notice  to  garnishee. 

1.  A  garnishee  is  entitled  to  have  notice  of  the  proceeding,  before  a 
conditional  judgment  can  properly  be  entered  for  failing  to  answer 
interrogatories  filed  against  him.     Towner  et  al.  v.  George  &  Son,  168. 

Time  allowed  to  answer. 

2.  A  conditional  judgment  can  not  be  entered  against  a  garnishee, 
at  the  return  term,  on  default  of  answer  to  interrogatories,  because  the 
statute  gives  him  until  the  third  day  of  the  next  succeeding  term  in 
which  to  file  his  answer.     Ibid.  168. 

Judgment  against  a  garnishee. 
Its  form.     See  JUDGMENTS,  4. 

HEIRS. 

Settlement  of  administrator. 

When  heirs  not  bound  tliereby.  See  ADMINISTRATION  OF  ES- 
TATES, 10. 

HIGHWAYS. 

Safe  condition  of  streets. 

1.  Duty  and  liability  of  cities.  The  authorities  of  a  city  under  whose 
control  are  its  streets  and  sidewalks,  are  liable  in  damages  for  injuries 
occasioned  by  reason  of  the  streets  and  sidewalks  being  out  of  repair. 
City  of  Decatur  v.  Fisher,  407. 

*  2.     Willful  negligence  in  that  regard — of  evidence  thereof.     See  NEG- 

LIGENCE. 

3.  A  city,  having  the  care  and  control  of  its  streets,  in  respect  to 
keeping  them  in  repair,  is  under  a  duty,  in  excavating  for  an  improve- 
ment therein,  to  place  proper  barricades  about  the  excavation  to  pre- 
vent injury  to  passers  by,  and  failing  so  to  do,  and  injury  results  to  one 
in  the  exercise  of  due  care  on  his  part,  the  city  is  liable.  City  of 
Chicago  v.  Johnson,  91. 

4.  Notice  to  the  city,  in  such  case — whether  necessary.   See  NOTICE,  1. 

Sidewalks — negligence. 

5.  Liability  of  individuals  respecting  their  safe  condition.  Where  a 
person,  in  preparing  to  build  a  house  in  a  city,  extended  his  cellar 
across  the  sidewalk,  without  procuring  a  license  so  to  do,  he  was  held 
liable  for  all  damages  arising  from  such  unauthorized  excavation  in  the 
sidewalk,  the  party  receiving  injury  thereby  having  exercised  reason 
able  care  for  his  own  safety.  .  In  such  case,  the  only  question  is, 
whether  the  party  injured  exercised  reasonable  care  and  diligence, 
without  reference  to  the  question  whether  the  excavation  was  well 
guarded  or  not.    Pfau  v.  Reynolds,  212. 
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6.  Even  the  license  of  the  city  would  not  authorize  an  individual 
to  make  an  excavation  in  a  public  street,  and  leave  it  insufficiently 
guarded ;  but  where  the  excavation  is  made  without  license,  it  matters 
not,  as  respects  the  liability  of  the  individual,  how  well  he  had  guarded 
it.     Pfau  v.  Reynolds,  212. 

Title  to'  strets  in  cities. 

7.  In  an  action  against  a  city  to  recover  for  injuries  received  by  the 
plaintiff,  by  reason  of  an  excavation  in  one  of  the  streets,  it  is  not  error 
to  instruct  the  jury  that  the  title  and  possession  of  the  public  streets  is 
in  the  city,  whether  the  city  has  the  fee  in  the  streets,  or  only  a  pos- 
sessory title.     City  of  Chicago  v.  Johnson,  91. 

What  is  regarded  as  a  street. 

8.  Under  a  notice  of  an  application  for  the  confirmation  of  a  special 
assessment  for  opening  or  extending  a  street.  See  SPECIAL  ASSESS- 
MENTS, 7. 

Streets  in  Chicago. 

9.  Of  their  use— for  purposes  of  building — power  of  the  Board  of  Pub- 
lic Works  in  respect  thereto.     See  CHICAGO,  CITY  OF. 

OF  THE  AUTHORITY  BY  WHICH  A  STREET  IS  BEING  PAVED. 

10.  And  excavations  made — of  the  presumption  in  respect  thereto.  See 
PRESUMPTIONS,  1,  2. 

HOMESTEAD. 

Whether  in  fraud  of  creditors. 

1.  It  is  not  a  fraud  upon  creditors,  for  a  debtor,  even  if  in  insolvent 
circumstances,  to  buy  a  homestead  which  would  be  beyond  their  reach. 
Cipperly  et  al.  v.  Rhodes  et  ux.  346. 

Vesting  title  in  the  wife. 

2.  Nor  will  an  insolvent  debtor  be  deprived  of  the  benefit  of  the 
homestead  exemption,  where  he  purchases  property  with  his  own 
money,  merely  because  he  procures  the  legal  title  to  be  vested  in  his 
wife,  it  being  his  intention,  when  he  purchased,  to  hold  the  property  as 
and  for  a  homestead.     Ibid.  346. 

Abandonment. 

3.  Where  a  party  left  this  State  to  better  his  condition,  and  being 
taken  sick,  rented  rooms  in  an  adjoining  State  and  kept  house  there  with 
his  wife,  and  so  remained  about  nine  months,  but  always  with  the 
intention  of  returning  to  his  home  in  this  State  :  Held,  not  to  amount  to 
an  abandonment  of  his  homestead  here.    Ibid.  346. 

Of  the  occupancy  required. 

4.  In  December,  1862,  a  party,  the  head  of  a  family,  purchased  a 
tract  of  land,  and  in  February,  1863,  went  into  possession,  moving  with 
his  family  into  a  house  on  the  premises,  then  also  being  occupied  by 
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HOMESTEAD.     Of  the  occupancy  required.     Continued. 

his  grantor.  The  families  occupied  the  house  together  about  a  week, 
during  which  time  the  purchaser  built  a  shanty  on  the  same  premises 
and  moved  into  it  with  his  family,  and  remained  there  until  his  grantor 
left  the  house,  during  the  same  month,  when  the  purchaser  moved 
back  into  the  house.  About  three  days  after  they  moved'back  into  the 
house,  the  wife  of  the  purchaser  left  him,  in  consequence  of  his  abuse 
of  her,  and  did  not  return,  £ie  remaining  in  the  house  a  short  time  after- 
wards, having  no  other  home,  and  in  April  set  out  an  orchard,  boarding 
at  a  neighbor's  while  doing  so.  During  the  summer  of  1863  the  prem- 
ises were  occupied  by  his  tenant,  and  in  October  of  that  year  his  wife 
obtained  a  decree  of  divorce,  and  these  premises  were  decreed  to  her 
as  alimony.  It  was  held,  the  purchaser  had  a  homestead  right  in  the 
premises,  until  it  became  transferred  to  his  wife.  Bonnell  v.  Smith  et 
cd.  375. 

Transfer  to  a  divorced  wife. 

5.  Where  the  wife  of  a  party  having  a  homestead  right,  obtains  a 
divorce  from  him,  she  being  the  meritorious  cause  thereof,  and  the  cus- 
tody of  their  child  being  committed  to  her,  she  becomes  the  head  of  the 
family,  and  the  homestead  right  passes  to  her  as  such,  by  operation  of 
the  statute.     Ibid.  375. 

Absence  of  the  wife  prior  to  divorce. 

6.  Effect  thereof  upon  her  rights.  In  this  case  the  wife  left  her  home 
by  reason  of  ill  treatment  by  her  husband,  between  the  middle  of  the 
month  of  February  and  the  middle  of  March,  and  on  the  twenty-fourth 
of  the  latter  month  filed  her  bill  for  divorce,  the  ^decree  for  divorce 
being  entered  in  the  following  October,  she,  in  the  meantime,  remain- 
ing away  from  the  homestead,  at  her  father's:  Held,  the  wife  did 
not  forfeit  her  homestead  right,  as  against  a  judgment  creditor  of  the 
husband,  by  such  absence.  She  being  the  meritorious  cause  of  the 
divorce,  and  the  custody  of  her  child' being  committed  to  her,  the  bene- 
fit of  the  homestead  likewise  enured  to  her.  She  may  be  said  to  have 
left  it  under  a  moral  compulsion,  at  least,  and  by  decreeing  it  to  her  as 
alimon}r,  she  was  thereby  rehabilitated  to  it.    Ibid.  375. 

Death  of  the  divorced  wife. 

7.  Her  child  surviving.  The  death  of  the  wife  after  the  divorce,  in 
such  case,  would  not  operate  to  destroy  the  homestead  right,  her  child 
still  being  alive,  because  the  statute  secured  it  to  the  child  until  he  should 
attain  the  age  of  twenty-one  years.     Ibid.  375. 

Right  of  sale. 

8.  Judgment  lien  on  a  homestead.  After  the  owner  of  a  homestead 
had  executed  a  mortgage  on  the  land,  but  without  releasing  the  home- 
stead right,  a  judgment  was  recovered  against  him :  Helu,  the  homestead 
right  could  be  afterwards  sold  to  and  vested  in  the  mortgagee,  free  from 
any  lien  of  the  judgment.     Ibid.  375. 
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HUSBAND  AND  WIFE. 

Sale  of  husband's  property  by  the  wife. 

1.  Ratification.  Should  a  married  woman  sell  the  property  of  her 
husband,  without  authority,  if  the  sale  be  ratified  by  him,  by  a  delivery 
of  the  property  to  the  purchaser,  it  will  be  good  to  pass  the  title.  Pike 
v.  Baker,  163. 

Of  contracts  between  them. 

2.  Void.  All  contracts  entered  into  between  husband  and  wife, 
whether  the  terms  thereof  are  executed  or  not,  are  void.    Ibid.  163. 

3.  Former  decision.  In  Sweeney  v.  Damron,  47  111.  450,  it  was  inad- 
vertently said,  it  had  always  been  held  that  a  contract  between  hus- 
band and  wife,  the  terms  of  which  had  been  executed,  was  valid  and 
binding.  What  should  have  been  said  in  that  case  was,  that  all  gifts 
to,  or  settlements  made  upon,  the  wife,  through  the  intervention  of  a 
trustee,  or  when  conveyed  to  her  by  a  third  person,  although  paid  for  by 
the  husband,  he  not  being  in  debt,  and  acting  in  good  faith,  have  always 
been  upheld.    Ibid.  163. 

Exchange  of  wife's  property. 

4.  By  the  husband  as  agent.    Where  the  husband,  as  the  agent  of  the 

wife,  and  by  her  direction,  makes  an  exchange  of  property  belonging  to 

her,  the  property  for  which  the  exchange  was  made  will>lso  belong  to 

the  wife.    Ibid.  163. 

i 

INCUMBRANCER 

Subsequent  incumbrancer. 

Who  so  regarded,  within  the  statute  limiting  the  duration  of  a  judg- 
ment lien.    See  LIENS,  4. 

INFANTS. 

Service  of  process  upon  infants. 

Necessity  thereof.    See  PROCESS,  3. 
Deed  of  an  infant  feme  covert. 

Is  void.    See  CONVEYANCES,  2. 

INHERITANCE,  ESTATE   OF. 
What  constitutes.    See  CONVEYANCES,  1. 

INJUNCTIONS. 
When  awarded. 

1.  To  restrain  t7ie  collection  of  a  judgment  improperly  changed.  See 
CHANCERY,  11. 

Taxes  levied  without  legal  authority. 

2.  May  be  enjoined.  Where  less  than  a  majority  of  a  board  of  super- 
visors of  a  county  have  undertaken  to  levy  a-  tax  for  bridge  purposes, 
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INJUNCTIONS.  Taxes  levied  without  legal  authority.  Continued. 
equity  will  interpose  to  restrain  its  collection,  as  being  levied  without 
legal  authority.  Board  of  Supervisors  of  Cumberland  County  v.  Webster 
et  al.  141. 

Contract  extorted  under  illegal  process. 

3.  Party  obtaining  it  will  be  enjoined  from  transferring  it.  See 
DURESS,  1. 

INSTRUCTIONS. 

Of  their  requisites. 

1.  Should  be  based  on  the  evidence.  It  is  not  error  to  refuse  an  instruc- 
tion which  is  not  based  on  the  evidence.  Sprague,  Warner  &  Co.  v. 
Hazenwinkle,  419. 

2.  Need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction,  though 
proper  in  itself,  where  the  rule  therein  announced  is  as  fully  and  clearly 
stated  in  another  instruction  given.     Calhoun  v.  O'Neal  et  al.  354. 

INSURANCE. 

Contract  of  insurance. 

1.  Where  an  application  for  insurance  provides  that  the  policy  shall 
take  effect  on  the  day  the  application  may  be  approved,  and  it  is  not 
approved,  there  is  no  contract  of  insurance.  Winnesheik  Ins.  Co.  v« 
Holzgrafe,  516. 

Application  for  insurance. 

2.  Of  its  approval — construction.  Where,  upon  the  solicitation  of  an 
agent  of  an  insurance  company,  an  application  is  made,  in  writing, 
which  provides,  "the  policy  to  bear  date  and  take  effect  at  noon  of  the 
clay  this  application  is  approved":  Held,  this  is  to  be  understood  as 
meaning  that  the  approval  must  be  by  the  home  or  principal  office. 
Ibid.  516. 

3.  Of  a  presumption  of  acceptance,  from  delay.  An  application  for 
insurance  was  made  at  Havana,  in  Mason  county,  in  this  State,  through 
an  agent  of  the  company,  the  principal  office  of  which  was  located  at 
Freeport,  in  Stephenson  county,  the  policy  to  take  effect  from  the  date 
of  the  approval  of  the  application.  A  note  for  the  premium  was  given 
by  the  applicant.  The  application  wras  rejected :  Held,  the  lapse  of 
eighteen  days  between  the  receipt  of  the  application  at  the  home  office, 
at  Freeport,  and  its  return  to  Havana,  would  not  be  considered  such 
extraordinary  delay  as  to  authorize  an  implication  that  the  application 
was  acefpted,  and  thereby  an  insurance  effected.     Ibid.  516. 

Assignment  of  policy  to  a  mortgagee. 

4.  Violation  of  terms  of  policy  by  the  assignor.  Where  the  owner 
of  property,  upon  which  he  has  obtained  an  insurance,  executes  a  mort- 
gage thereon,  and  assigns  the  policy  to  the  mortgagee,  as  collateral  to 
the  mortgage,  though  with  the  consent  of  the  insurer  endorsed  upon  the 
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policy,  the  assignee  takes  it  subject  to  the  conditions  expressed  upon 
its  face,  or  necessarily  inhering  in  it,  and  no  recovery  can  be  had 
merely  in  consequence  of  tbe  equities  of  the  assignee  if  the  assignor 
has  lost  the  right  to  recover  by  violating  the  terms  of  the  contract. 
Illinois  Mutual  Fire  Ins.  Co.  v.  Fix,  151. 

5.  So,  in  an  action  by  the  assured,  for  the  use  of  his  assignee,  the 
mortgagee,  against  the  company,  to  recover  for  the  loss  of  the  build- 
ing insured,  by  fire,  it  is  competent  for  the  defendants  to  prove  that  the 
plaintiff,  the  assignor,  set  the  building  on  fire.    Ibid.  151. 

Of  a  second  insurance. 

6.  Without  notice  to  the  first  insurer.  A  party  obtained  insurance 
upon  a  dwelling  house  and  brewery  attached,  two  thousand  two  hun- 
dred dollars,  and  upon  fixtures  in  brewery  and  cellar,  eight  hundred 
dollars.  The  policy  provided  that  if  there  should  be  insurance  in 
any  other  office,  the  policy  should  be  void,  unless  the  company  should 
consent  to  such  double  insurance.  In  an  action  on  the  policy,  it  was 
held,  the  court  below  improperly  refused  to  instruct  the  jury  that  if  the 
assured,  after  procuring  this  insurance,  procured  other  insurance  in 
another  company,  upon  the  fixtures  mentioned  in  the  polic^y,  and  gave 
no  notice  thereof  to  the  defendants,  then  in  making  up  their  verdict 
they  should  exclude  the  amount  insured  in  the  policy  upon  the  fixtures. 
Ibid.  151. 

Insurance  agents. 

7.  How  far  companies  hound  by  their  action.  Where  the  agent  of  an 
insurance  company  is  given  authority  merely  to  receive  applications 
for  insurance,  in  accordance  with  his  instructions,  and  to  collect  and 
transmit  the  premium  therefor,  he  has  no  authority  to  make  a  contract 
of  insurance;  and  the  extent  of  the  agent's  authority  being  well  under- 
stood, the  company  will  not  be  bound  by  his  acts  beyond  the  scope  of 
his  power.     Winnesheik  Ins.  Co.  v.  Holzgrafe,  516. 

Parol  evidence. 

8.  Not  admissible  to  vary  the  terms  of  a  contract  in  relation  to  insur- 
ance.   See  EVIDENCE,  1,  2,  3. 

INTEREST. 

Damages  after  maturity 

Construction  of  a  promissory  note,  in  that  regard.  See  PROMIS- 
SORY NOTES,  2. 

JUDGMENTS. 

Requisites  of  a  judgment. 

1.  All  judgments  for  money  must  be  certain,  and  find  the  sum  for 
wiiich  they  are  rendered,  and  failing  so  to  do,  they  are  fatally  defective. 
Pittsburg,  Ft.  Wayne  &  Chicago  Railway  Co.  v.-  City  of  Chicago,  80. 
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Judgments  for  taxes. 

2.  And  upon  special  assessments.  It  has  been  held,  that  a  judgment 
against  lands  for  non-payment  of  taxes  is  fatally  defective,  unless  there 
is  some  character  or  word  which  indicates  the  amount  or  sum  for  which 
numerals  are  employed  in  the  collector's  report,  upon  which  the  judg- 
ment is  rendered.  The  same  rule  governs  in  case  of  a  judgment  for 
special  assessment.  Pittsburg,  Ft.  Wayne  &  Chicago  Railway  Co.  v.  City 
of  Chicago,  80. 

3.  In  this  case,  which  was  an  application  for  judgment  against  city 
lots  for  non-payment  of  a  special  assessment,  in  the  collector's  report 
there  were  various  numerals  in  columns,  opposite  the  several  lots,  and 
the  columns  were  headed  thus:  the  first,  "Amount  due;"  the  second, 
"  Costs,  cents,"  and  the  third,  "  Amount  due."  There  was  neither  at 
the  head  of  the  columns,  nor  opposite  the  figures  in  the  columns,  any 
word,  mark  or  character  to  indicate  for  what  the  figures  were  designed. 
The  judgment  itself  contained  nothing  to  indicate  the  amount,  except 
by  reference  to  the  report:  Held,  the  judgment  was  fatally  defective, 
in  failing  to  find  the  sum  of  money  due.     Ibid.  80. 

Judgment  against  a  garnishee. 

4.  Its  form.  It  is  improper  to  render  a  judgment  against  a  garni- 
shee in  a  proceeding  by  attachment,  in  favor  of  the  plaintiff  in  the 
attachment;  it  should  be  entered  in  the  name  of  the  debtor  in  attach- 
ment, as  the  plaintiff,  and  against  his  debtor,  the  garnishee,  as  the 
defendant.     Towner  et  al.  v.  George  &  Son,  168. 

Judgment  on  demurrer. 

5.  Where  there  are  issues  of  fact.  "Where  a  replication  is  filed  to  a 
plea,  which  presents  within  itself  a  complete  defense  to  the  action,  on 
sustaining  a  demurrer  to  such  replication,  the  plaintiff  abiding  by  his 
pleading,  the  court  may  render  final  judgment  for  the  defendant,  not- 
withstanding there  may  be  issues  of  fact  made  up  on  other  pleadings  in 
the  case.     Mt.  Carbon  Coal  Mid  Railroad  Co.  v.  Andrews,  177. 

Judgment  of  forfeiture. 

6.  On  recognizance— of  its  sufficiency.     See  RECOGNIZANCE,  1. 

Satisfaction  of  judgment. 

7.  What  amounts  to — payment  by  one  of  two  joint  defendants.  See 
PAYMENT,  4,  5. 

JUDGMENT  LIEN.     See  LIENS,  1  to  5. 

JUDICIAL  SALES.     See  SALES,  1,  2. 

JURISDICTION. 
Jurisdiction  in  chancery.    See  CHANCERY,  1  to  4.    REDEMP- 
TION, 4. 
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Suit  by  a  town  for  a  penalty. 

Before  what  justices  of  the  peace  to  be  brought.  See  JUSTICES  OF 
THE  PEACE,  1,  2. 

JURY. 

Right  op  trial  by  jury. 

1.  Construction  of  the  constitution.  Under  a  reasonable  construction 
of  those  clauses  of  the  constitution  which  declare  that  "the  right  of 
trial  by  jury  shall  remain  inviolate,  and  shall  extend  to  all  cases  at  law,'* 
and  that  "no  freeman  shall  be  deprived  of  his  property  but  by  the 
judgment  of  his  peers,"  a  party  shall  be  entitled  to  a  jury  in  all  cases 
in  which  it  was  authorized  at  the  time  of  the  adoption  of  the  organic 
law.     Whitehurst  v.  Coleen,  247. 

2.  The  constitution  does  not  give  the  right  of  trial  by  jury  to  a 
security  for  costs  who  executes  a  bond  therefor  in  conformity  to  the 
cost  act,  but  he  may  be  compelled  to  pay  them,  without  even  a  formal 
judgment  against  him,  in  case  the  plaintiff  fails  to  recover.     Ibid.  247. 

Competency. 

3.  As  to  a  pre-existing  opinion.  It  has  been  held,  that  if  a  juror 
has  made  up  a  decided  opinion  on  the  merits  of  the  case,  either  from  a 
personal  knowledge  of  the  facts,  from  the  statements  of  witnesses, 
from  the  relations  of  the  parties,  or  either  of  them,  or  from  rumor,  and 
that  opinion  is  positive,  and  not  hypothetical,  and  such  as  will  probably 
prevent  him  from  giving  an  impartial  verdict,  a  challenge  for  cause 
should  be  allowed.     Leech  v.  The  People,  311. 

4.  But  where  a  juror  says  he  has  no  prejudice  or  bias  of  any  kind, 
for  or  against  either  party ;  that  he  has  heard  rumors  in  relation  to  the 
case  but  has  no  personal  knowledge  of  the  facts,  and  from  the  rumors 
has  formed  and  expressed  an  opinion  in  a  particular  way,  if  they  are 
true,  without  expressing  any  belief  in  their  truth,  he  would  not  be  dis- 
qualified.  And  this  rule  has  been  recognized  in  a  capital  case.    Ibid.  311. 

5.  Where  it  appears  a  juror  has  no  fixed  opinion  in  the  case,  but  an 
opinion  merely  of  a  light  and  transient  nature,  such  as  is  usually 
formed  by  persons  in  almost  every  walk  of  life  upon  hearing  a  current 
report,  and  which  may  be  changed  by  the  relation  of  the  next  person 
with  whom  he  might  come  in  contact,  and  which  does  not  show  a  con- 
viction of  the  mind  and  a  final  conclusion,  and  an  opinion  which,  at 
most,  is  but  hypothetical,  a  challenge  on  the  ground  that  he  has  formed 
or  expressed  an  opinion  should  not  be  allowed.     Ibid.  311. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction. 

1.  Suit  by  a  town  for  a  penalty — before  what  justices  to  be  brought. 
Under  the  sixth  section  of  article  twelve  of  the  township  organization 
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law,  a  suit  by  a  town  to  recover  a  penalty  for  obstructing,  or  continuing 
an  obstruction  to  a  public  highway,  can  not  be  brought  before  a  justice 
of  the  peace  residing  in  the  the  town  for  the  benefit  of  which  the  suit 
is  prosecuted,  but  may  be  brought  before  any  justice  residing  in  any 
other  town  in  the  same  county,  if  a  justice  have  jurisdiction  of  the 
subject  matter  of  the  suit.     Town  of  Chatham  v.  Mason,  411. 

2.  Nor  does  the  one  hundred  and  third  section  of  article  seventeen, 
of  the  same  law,  giving  to  justices  of  the  peace  jurisdiction  in  suits  to 
recover  penalties  and  forfeitures  provided  for  by  the  act,  where  the 
same  do  not  exceed  one  hundred  dollars,  affect  the  rule  that  where  a 
town  sues,  a  justice  residing  within  the  town  which  brings  the  suit  has 
no  jurisdiction.     Ibid.  411. 

LACHES.     See  LIMITATIONS,  8. 

LEVY  OF  EXECUTION. 

Upon  land. 

Its  effect  upon  a  judgment  lien.    See  LIENS,  6. 

LICENSE. 

License  to  marry. 

Improperly  issued  to  a  minor — icho  subject  to  the  penalty  therefor.  See 
MARRIAGE,  1. 

Who  may  sue  for  the  penalty.    See  PARTIES,  7. 

LIENS. 

Judgment  lien. 

1.  Its  territorial  extent.  A  judgment  can  not  become  a  lien  upon 
lands  of  the  debtor,  situate  in  any  other  county  than  that  in  which  it 
was  rendered.     Ewing  et  al.  v.  Ainsworth,  464. 

2.  Of  its  duration.  Under  our  statute,  if  a  judgment  creditor  takes 
out  an  execution  within  one  year  from  the  rendition  of  his  judgment, 
the  judgment  will  be  a  lien  on  his  debtor's  land  for  the  period  of  seven 
years  from  the  last  day  of  the  term  of  the  court  in  which  the  same  is 
rendered ;  after  this  period,  it  ceases  to  be  a  lien  as  against  bona  fide 
purchasers,  or  subsequent  incumbrancers  by  mortgage,  judgment  or 
otherwise.     Gridley  v.  Watson,  186. 

3.  So,  whether  an  execution  may  be  legally  issued  or  not,  after  the 
lapse  of  seven  years,  and  be  levied  upon  the  debtor's  property,  it  can 
not  operate  to  revive  the  lien  of  the  judgment,  if  issued  after  that  time, 
so  as  to  subject  property  in  the  hands  of  those  third  persons  named  in 
the  statute.    Ibid.  186. 
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4.  Who  will  be  considered  subsequent  incumbrancers,  within  the  statute. 
A  judgment  was  obtained  against  a  party  who  had  previously  pur- 
chased, with  his  own  money,  a  lot  of  ground,  which  was  conveyed  to  a 
member  of  his  family.  The  grantee  contracted  debts  after  having 
become  invested  with  the  legal  title  to  the  lot,  and  afterwards  died. 
It  was  held,  that  the  creditors  of  the  grantee  were  subsequent  incum- 
brancers, within  the  meaning  of  the  statute,  and  as  to  them,  the  judg- 
ment ceased  to  be  a  lien  upon  the  lot  after  the  lapse  of  seven  years, 
even  if  it  had  been  a  lien  before  the  expiration  of  that  time.  Gridley 
v.  Watson,  186. 

5.  Its  duration — ichether  continued  in  existence  by  the  levy  of  an  execu- 
tion. Under  our  statute,  where  an  execution  is  issued  upon  a  judgment 
within  a  year,  the  judgment  will  continue  to  be  a  lien  upon  real  estate, 
as  against  subsequent  purchasers,  for  a  period  of  seven  years  after  the 
last  day  of  the  term  at  which  it  was  rendered,  and  no  longer ;  and  a 
pending  levy  of  an  execution  issued  on  the  judgment,  made  during  the 
existence  of  the  lien,  will  not  operate  to  continue  the  lien  of  the  judg- 
ment beyond  the  statutory  period  of  seven  years.  Tenney  et  al.  v. 
Hemenway,  97. 

Execution  lien  on  land. 

6.  Effect  of  the  levy.  The  levy  of  an  execution  upon  land  has  no 
force  in  the  creation  of  a  lien,  except  in  the  single  instance,  where  the 
execution  is  issued  to  a  foreign  county,  and  the  certificate  of  levy  is 
recorded  as  required  by  statute ;  with  that  exception,  the  lien,  if  any 
exists,  is  that  of  the  judgment.     Ibid.  97. 

Levy  in  a  foreign  county. 

7.  Duration  of  the  lien  thereof.  Where  an  execution  issued  to  a 
foreign  county  is  there  levied  upon  real  estate,  the  lien  of  the  levy  will 
not  continue  beyond  seven  years  from  the  last  day  of  the  term  at  which 
the  judgment  upon  which  the  execution  was  issued  was  obtained,  that 
being  the  duration  of  the  lien  of  the  judgment  in  the  county  where  it 
was  rendered.     Ewing  et  al.  v.  Ainsworth,  464. 

Execution  lien. 

8.  Its  territorial  extent.  An  execution  in  the  hands  of  an  officer, 
does  not  become  a  lien  upon  personal  property  of  the  defendant,  which 
is  outside  of  the  county  to  which  it  was  issued.    Pike  v.  Baker,  163. 

Mechanic's  lien. 

9.  Of  tlie  rule  of  adjustment  as  respects  prior  incumbrancers.  Upon 
a  petition  to  enforce  a  mechanic's  lien,  to  which  prior  incumbrancers 
by  mortgage  were  made  parties,  the  decree  found  the  value  of  the  prem- 
ises before  the  erection  of  the  improvements,  and  their  value  with  the 
improvements  for  the  making  of  which  the  mechanic's  lien  accrued, 
and  then  declared  the  rule  of  distribution,  so  that  the  prior  mortgagees 
should  first  be  paid  out  of  the  proceeds  of  a  sale,  of  the  premises,  to  the 

37— 53ed  III. 
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extent  of  their  value  without  the  improvements.  The  rule  of 
distribution,  as  between  the  prior  incumbrancers  by  mortgage  and 
those  holding  the  mechanics'  liens,  declared  in  the  decree,  was  cor- 
rect,   being    in    conformity    to  the  rule    announced   in    Croskey    v. 

Northwestern  Manufac.  Co.  48  111.  481.  Dingledine  v.  Hershman  et 
al.  280. 

Of  a  judgment  lien  upon  a  homestead.    See  HOMESTEAD,  8. 

LIFE  ESTATE. 

In  personal  property. 

When  it  exists.     See  WILLS,  1,  2. 

Rights  of  remainderman.     Same  title,  3,  4,  5. 

LIMITATIONS. 

Bills  of  review. 

1.  For  errors  apparent  on  the  face  of  the  record,  a  bill  of  review 
must  be  brought  within  the  time  allowed  for  a  writ  of  error.  Bolton  v. 
Erb  et  al.  289. 

Limitation  act  of  1839. 

2.  Color  of  title — adverse  possession.  A  party  purchased  a  tract  of 
land  from  a  person,  acting  as  the  attorney  in  fact  of  the- owner,  and  paid 
him  the  contract  price,  and  not  receiving  a  deed,  the  purchaser  after- 
wards filed  his  bill  against  the  unknown  heirs  of  such  owner,  alleging 
the  death  of  the  latter,  and  the  purchase  and  payment  of  the  money. 
Under  a  decree,  the  master  conveyed  to  the  purchaser,  who  subsequently 
sold  and  conveyed  to  others,  and  these  entered  into  possession  under 
their  color  of  title,  and  paid  the  taxes  for  seven  years.  On  a  bill  filed 
by  a  purchaser  from  the  heirs  of  the  original  owner,  alleging  the  revo- 
cation of  the  power  of  attorney  under  which  the  first  sale  was  made, 
by  the  death  of  the  party  executing  it,  before  the  sale  was  made  by  the 
attorney,  it  was  held,  the  possession  of  those  claiming  under  that  sale 
was  adverse,  and  they  could  protect  themselves  under  their  color  of  title, 
possession  and  payment  of  taxes  for  seven  years.     Ibid.  289. 

3.  Necessity  of  a  continuous  possession.  Where  a  party  claiming 
land  under  color  of  title,  payment  of  taxes  and  seven  years'  possession, 
held  undisputed  possession  from  1858  until  1867,  with  the  exception  of 
the  year  1864,  during  which  year  the  owner  of  the  paramount  title  held 
quiet  possession  by  his  tenants,  but  without  the  consent  of  the  tax 
title  claimant,  who  paid  the  taxes  during  the  whole  of  the  time,  it  was 
held,  the  bar  of  the  statute  was  incomplete,  the  tax  title  claimant  hav- 
ing acquiesced  in  an  interruption  to  his  possession,  making  no  effort  to 
recover  the  possession  by  action  at  law.    ScJienck  v.  White  et  al.  358. 

4.  Effect  of  notice  of  adverse  claims.  Under  the  seven  years'  limitation 
act  of  this  State,  where  a  party  rests  his  claim  to  land  upon  color  of 
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title,  possession  and  payment  of  taxes  for  seven  years,  the  fact  that  the 
opposing  claimant's  title  was  recorded,  does  not  interfere  with  the  run- 
ning of  the  statute.     O'Neal  v.  Boone,  35. 

5.  Effect  of  giving  a  mortgage  or  deed  of  trust  by  party  in  possession. 
Neither  does  the  giving  of  a  deed  of  trust  to  the  premises,  the  posses- 
sion still  remaining  in  the  grantor,  and  the  taxes  still  paid  by  him, 
which  is  subsequently  released,  upon  the  payment  of  the  debt  secured 
by  the  deed,  stop  the  running  of  the  statute  by  severing  the  color  of 
title  from  the  payment  of  taxes,  the  deed  of  trust  being  the  same  in 
substance  as  a  mortgage,  with  power  of  sale,  and  under  the  statute  the 
taxes  may  be  paid  either  by  mortagor  or  mortgagee,  trustee  or  cestui 
que  trust.    Ibid.  35. 

6.  Running  of  the  statute  not  suspended  by  plaintiff's  voluntarily  enter- 
ing and  remaining  in  the  rebel  lines.  "Where  the  plaintiff  in  a  suit  to 
recover  possession  of  lauds  from  one  holding  uuder  color  of  title  and 
payment  of  taxes  for  seven  years,  had,  after  the  adverse  possession  and 
payment  of  taxes  commenced,  voluntarily  entered  and  remained  in  the 
rebel  lines,  no  matter  with  what  purpose:  Held,  the  running  of  the 
statute  was  not  suspended  during  such  voluntary  absence.     Ibid.  35. 

7.  Recovery  in  ejectment  against  tJie  party  holding  color  of  title.  A 
party  being  in  possession  of  land  under  color  of  title,  a  judgment  in 
ejectment  was  recovered  against  him,  and  he  thereupon  bought  in  the 
title  of  the  plaintiff  in  the  judgment:  Held,  the  color  of  title  and  pos- 
session under  it  were  not  disturbed  by  the  mere  judgment  in  ejectment, 
nor  was  the  running  of  the  statute  thereby  suspended.     Ibid.  35. 

Lapse  op  time,  aside  from  the  statute. 

8.  Sale  of  land  en  masse,  under  execution — lapse  of  time.  Where  it  is 
alleged  that  a  sale  of  land  under  execution,  was  for  an  inadequate  price, 
and  without  proper  division,  an  application  to  set  aside  the  sale  on  that 
ground  must  be  made  within  a  reasonable  time.  In  this  case,  there  was 
a  delay  of  between  seven  and  eight  years,  and,  after  such  a  lapse  of 
time,  the  court  declined  to  inquire  whether  the  price  bid  was  inade- 
quate, or  whether  the  sheriff  should  have  sold  the  property  in  smaller 
quantities.    Roberts  et  al.  v.  Fleming  et  al.  196. 

Alimony — further  allowance. 

Of  re-payment  of  expenses  already  incurred.  See  DIVORCE  AND 
ALIMONY,  4. 

MANDAMUS. 

Whether  it  will  be  awarded 

1.  Where  the  relator  has  sought  another  remedy.  The  writ  of  manda- 
mus is  only  employed  where  the  party  has  a  legal  right,  and  has  no 
other  remedy.  T/ie  People  ex  rel.  Staats-Zeieung  Co.  v.  Common  Coun- 
cil of  Chicago,  424. 
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2.  So  where  it  appears,  upon  an  application  for  an  alternative  writ  of 
mandamus,  that  the  relator  has  resorted  to  a  court  of  chancery  in  such 
manner  as  to  give  'm  that  court  full  jurisdiction  to  adjust  and  enforce 
the  rights  sought  to  be  enforced  by  the  writ  of  mandamus,  the  writ 
will  be  refused.    Ibid.  424. 

MARRIAGE. 

Issuing  license  to  a  minor. 

1.  Who  subject  to  the  penalty — clerks  of  county  courts  succeeded  clerks 
of  county  commissioners'  courts.  In  an  action  against  a  county  clerk,  to 
recover  the  penalty  for  issuing  a  marriage  license  to  a  minor  without 
the  consent  of  the  father,  it  is  no  objection  that  the  statute,  by  its  terms, 
only  applies  to  the  clerk  of  the  county  commissioners'  court;  because 
the  clerk  of  the  county  court,  in  succeeding  to  the  powers  and  emolu- 
ments of  the  clerk  of  the  superseded  court,  accepted,  also,  his  respon- 
sibilities.    Adams  v.  Outright,  361. 

2.  WJio  may  sue  for  the  penalty.    See  PARTIES,  7. 

MARRIED  WOMEN. 

Exchange  of  wife's  property. 

1.  By  the  husband,  as  agent.  Where  the  husband,  as  the  agent  of  his 
wife,  and  by  her  direction,  makes  an  exchange  of  property  belonging  to 
her,  the  property  for  which  the  exchange  was  made  will  also  belong  to 
the  wife.     Pike  v.  Baker,  163. 

Investment  for  the  wife. 

2.  Through  the  agency  of  the  husband.  Where  a  party  purchased  a 
lot  of  ground,  which  was  conveyed  to  him,  but  was  paid  for  with 
money  received  by  his  wife  from  her  father,  a  part  of  it  before  the  act 
of  1861,  and  the  greater  portion  received  after  the  passage  of  that 
act:  Held,  a  conveyance  of  the  lot  by  the  husband  and  wife  to  a  third 
person,  in  trust  for  the  wife,  no  fraudulent  intent  appearing,  would 
be  sustained  in  favor  of  the  wife,  against  a  judgment  creditor  of  the 
husband,  who  had  notice  of  the  conveyance  in  trust  before  any  lien, 
attached,  even  though  the  debt  for  which  the  judgment  was  rendered 
was  created  while  the  husband  held  the  legal  title.  McLaurie  et  al.  v. 
Partlow,  340. 

3X  In  such  case,  the  wife  would  be  protected  in  her  interest,  under 
the  act  of  1861,  so  far  as  concerned  the  investment  of  the  money  received 
after  the  passage  of  that  act ;  and  as  to  that  received  by  her  before 
that  time,  it  would  be  protected,  under  such  circumstances,  upon  prin- 
ciples of  equity  and  justice.    Ibid.  340. 

Conveyance  of  land  during  minority. 

By  a  married  woman.    See  CONVEYANCES,  2. 
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Contracts  between  husband  and  wife. 
Void.     See  HUSBAND  AND  WIFE,  2,  3. 

Exchange  of  wife's  property. 

By  the  husband,  as  agent.  t  See  same  title,  4. 

MASTER  AND  SERVANT. 

Injuries  to  servants. 

1.  Liability  of  tlie  common  master  for  injury  to  a  servant,  received 
through  tlie  negligence  of  a  fellow  servant.  In  an  action  against  a  rail- 
road company  by  the  administratrix  of  "A,"  for  wrongfully  causing 
the  death  of  "  A,"  who  was  at  the  time  in  the  service  of  the  com- 
pany, it  appeared  that  "A"  was  one  of  several  workmen,  under  the 
immediate  charge  of  one  Hill,  as  foreman,  whose  duty  consisted  in 
examining  all  trains  on  their  arrival  at  the  railway  station  in  B —  and 
making  all  needed  repairs.  He  and  a  fellow  workman  had  been  engaged 
in  "jacking  up"  and  repairing  a  car  in  a  freight  train,  and  having 
finished  his  work,  had  started  for  the  shop  where  they  kept  their  tools, 
when,  in  passing  down  between  the  rails  of  the  main  track,  he  was 
overtaken  and  struck  by  a  switch  engine,  and  so  injured  that  he  soon 
after  died.  The  switch  engine  was  constantly  engaged  on  the  station 
grounds,  and  although  under  the  immediate  control  of  the  yard  master, 
it  was  used  for  whatever  purpose  it  might  be  required,  and  among 
others,  for  switching  such  car  or  cars  as  were  to  uudergo  repairs  by 
Hill's  men.  If  a  car  in  a  train  which  had  just  arrived  was  found  to 
need  repairs,  Hill  would  advise  the  yard  master,  and  the  latter  would 
have  the  switch  engine  place  the  car  in  such  position  in  the  yard. as  he 
might  think  proper,  when  Hill's  men  would  make  the  necessary  repairs. 
Under  these  circumstances  it  was  held,  that  the  deceased,  and  the 
engineer  managing  the  engine,  through  whose  negligence  "A"  received 
the  injury  which  caused  his  death,  were  fellow  servants  in  such  a  sense 
as  to  subject  them  to  the  operation  of  the  well  established  rule  which 
refuses  a  remedy  against  a  common  master,  in  favor  of  one  employee, 
who  receives  an  injury  through  the  carelessness  of  another,  while  in 
the  same  line  of  duty.     Chicago  &  Alton  Railroad  Co.  v.  Murphy,  336. 

2.  And,  while  it  is  not  easy  to  define  who  are  to  be  considered  fellow 
servants  in  the  sense  of  the  general  rule,  which  exempts  the  common 
master  from  liability  for  injuries  received  by  one  employee  through 
the  carelessness  of  another,  while  in  the  same  line  of  duty,  with  such 
perfect  accuracy  that  doubtful  cases  will  not  occur,  in  this  case  the  court 
say  that,  in  their  opinion,  the  principle  announced  in  the  following 
instruction  asked  by  the  defendants  is  correct :  "  If  the  jury  believe, 
from  the  evidence,  that  both  the  deceased  and  the  engine  driver,  at  the 
time  deceased  was  injured,  were  in  the  employment  of  the  railroad 
company,  and  that  their  ordinary  occupations  in  .such  service  bore  such 
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relations  to  each  other,  that  the  careless  or  negligent  conduct  of  the 
engine  driver  endangered  the  safety  of  the  deceased,  then  such  danger 
was  incident  to  the  employment  of  the  deceased,  and  the  plaintiff  can 
not  recovei  in  this  case."    Chicago  &  Alton  Railroad  Co  v.  Murphy,  336. 

3.  So  where  the  ordinary  duties  and  occupations  of  the  servants  of 
a  common  master  are  such  that  one  is  necessarily  exposed  to  hazard  by 
the  carelessness  of  another,  they  must  be  supposed  to  have  voluntarily 
taken  the  risks  of  such  possible  carelessness  when  they  entered  the 
service,  and  must  be  regarded  as  fellow  servants  within  the  meaning  of 
the  rule.     Ibid.  336. 

4.  And  in  this  case,  the  fact  that  the  engine  driver  received  his  orders 
from  the  yard  master,  while  the  deceased  received  his  from  the  foreman 
of  the  repair  gang,  cannot  be  considered  as  material.  They  were  still 
the  fellow  servants  of  a  common  master,  working  in  the  same  place,  to 
subserve  the  same  interests,  and  with  their  occupations  so  related  to 
each  other  that  the  safety  of  the  deceased  necessarily  depended  to  a 
greater  or  less  extent  upon  the  care  of  the  engine  driver.    Ibid.  336. 

MEASURE  OF  DAMAGES. 

In  action  for  personal,  injuries. 

1.  Against  a  railroad  company.  In  an  action  for  personal  injury, 
unless  the  injury  complained  of  was  willful,  mental  suffering  of  the 
plaintiff,  such  as  is  produced  by  an  injury  to  one's  reputation  by  cir- 
cumstances of  indignity  and  contumely  under  which  the  injury  was 
done,  and  the  consequent  public  disgrace  to  the  plaintiff,  can  form  no 
part  of  the  inquiry  by  a  jury,  in  estimating  the  damages.  In  such  case 
the  only  inquiry  for  the  jury  is,  the  bodily  injury  to  the  plaintiff,  with 
such  consequential  damages  as  were  the  necessary  result  of  the  injury. 
Illinois  Central  Railroad  Co.  v.  Sutton,  397. 

In  action  against  municipal  corporations. 

2.  For  negligence.  It  has  never  been  the  doctrine  of  this  court,  or 
of  any  other,  that  a  municipal  corporation  shall  be  held  liable  for  more 
than  compensatory  damages,  unless  there  shall  be  proof  the  injury  com- 
plained of  was  willful,  which  is  scarcely  possible  in  the  case  of  a  corpo- 
ration of  that  description.     City  of  Decatur  v.  Fisher,  407. 

In  suit  on  injunction  bond. 

3.  A  party,  whose  land  was  sold  under  a  decree  of  foreclosure  of  a 
mortgage,  borrowed  money  to  redeem  from  the  sale.  The  lender 
advanced  the  money  for  the  redemption,  and  took  the  title  to  the  land 
in  himself,  for  security,  giving  an  obligation  to  reconvey  upon  payment 
of  the  money  so  advanced  by  him,  within  a  stipulated  time.  The  time 
having  expired,  he  obtained  a  decree  for  the  sale  of  the  land  to  pay  the 
debt,  becoming  himself  the  purchaser,  and,  after  the  expiration  of  fif- 
teen months,  procured  a  deed  from  the  master  in  chancery.      Upon  his 
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application  for  a  writ  of  possession,  the  borrower  filed  a  bill  in  chancery, 
enjoining  the  same,  giving  a  .bond  conditioned  for  the  payment  of  costs 
and  damages,  etc.  The  injunction  being  dissolved,  the  lender  brought 
suit  on  the  bond :  Held,  the  only  question  to  be  considered  in  estima- 
ting the  damages  he  was  entitled  to  recover  was,  what  damages  he  had 
sustained  by  being  prevented  from  obtaining  possession  of  the  land  in 
consequence  of  the  suing  out  of  the  injunction,  and  that  no  sum  the 
land  was  worth,  above  the  amount  advanced  by  him,  could  be  set  off 
against  the  damages  sustained.     Silsbe  v.  Lucas  et  al.  479. 

Action  by  officer  to  recover  fees. 

4.    Received  by  another  without  title.     See  OFFICER,  3  to  6. 

MECHANIC'S  LIEN.     See  LIEN,  9. 


MISTAKE. 

Corrected  in  chancery. 

1.  A  party  owning  two  forty-acre  tracts  of  land,  sold  one  of  them 
and  executed  a  deed  therefor.  The  purchaser,  from  a  mistaken  idea 
that  the  deed  was  not  for  the  tract  he  bought,  refused  to  receive  it,  and 
thereupon  the  vendor  conveyed  the  other  tract.  The  vendee  then  dis- 
covered that  the  deed  he  had  received  was  for  the  wrong  tract,  and  that 
first  executed  was  correct.  Upon  the  vendor  refusing  to  correct  the 
mistake,  it  was  held,  the  error  being  the  result  of  misapprehension  on 
both  sides,  the  vendor,  on  receiving  back  the  title  he  had  made,  would 
be  compelled,  in  equity,  to  convey  the  land  really  embraced  in  the  con- 
tract.    Parker  v.  Benjamin,  255. 

2.  A  court  of  equity  will  not  grant  relief  against  or  correct  a  mis- 
take or  misapprehension  of  the  law,  and  if  a  party  designs  to  and  per- 
forms an  act,  under  a  mistaken  view  of  the  law  affecting  the  transaction,  he 
is  held  to  the  obligation  incurred.     Ooltra  et  al.  v.  Sanasack  et  al.  456. 

3.  Nor  will  equity  relieve  against  a  mistake  of  fact  unless  such  mis- 
take is  satisfactorily  established,  and  not  inferred  from  loose,  doubtful 
or  unsatisfactory  evidence.    Ibid.  456. 

MORTGAGES. 

Concurrent  remedies. 

1.  Upon  mortgage  debt — effect  of  decree  of  foreclosure  and  sale  upon 
another  action.  The  mere  fact  that  there  has  been  a  decree  of  foreclo- 
sure, and  a  sale  of  property  mortgaged,  for  a  sum  sufficient  to  pa}'  the 
debt,  will  not  preclude  the  holder  of  the  mortgage  debt,  from  instituting 
a  suit  at  law  thereon,  the  court  rendering  the  decree  of  foreclosure  still 
retaining  its  jurisdiction  over  the  case,  with  power  to  set  the  sale  aside, 
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which,  if  exercised,  will  leave  the  debt  precisely  as  though  no  sale  had 
taken  place.     Morgan  v.  Shemcood,  171. 

2.  If  the  sale  under  the  foreclosure  is  consummated,  the  satisfaction 
of  the  debt  becomes  absolute,  and  relates  back  to  the  day  of  sale ;  but 
until  it  is  consummated,  the  sale  will  operate  only  as  a  conditional  sat- 
isfaction,— it  is  a  proceeding  in  fieri,  which  may  or  may  not  extinguish 
the  debt,  and  while  the  proceedings  under  the  foreclosure  are  in  that 
condition,  the  holder  of  the  debt  may  properly  commence  his  action 
thereon,  subject  to  be  defeated,  however,  if  the  foreclosure  sale  be 
afterwards  consummated,  but  which  may  be  prosecuted  to  judgment  if 
the  sale  should  be  set  aside.     Ibid.  171. 

Condition  broken. 

3.  When — construction  of  a  mortgage.  Where  a  mortgage  is  given 
on  lands,  to  secure  the  payment  of  certain  promissory  notes,  conditioned, 
"that  if  any  of  the  notes  prove  to  be  insolvent  or  worthless,  the  mort- 
gage is  to  be  good  and  valid,  otherwise  to  be  null  and  void,"  to  consti- 
tute a  breach  of  the  condition,  the  notes,  or  some  of  them,  must  prove 
worthless.  The  mere  non-payment  of  the  notes  does  not  constitute  a 
breach.     Fetrow  v.  Merriwether,  275. 

Mortgagee  in  possession. 

4.  Of  his  defense  in  ejectment.  So  in  an  action  of  ejectment  by  the 
grantee  of  the  mortgagor,  against  a  grantee  of  the  mortgagee  in  pos- 
session, where  the  defendant  relies  upon  the  mortgage,  with  such  a  con- 
dition, to  protect  his  possession,  to  make  his  defense  availing  he  must 
show  that  the  makers  of  the  notes  are  insolvent,  or  the  notes  worthless, 
as  otherwise  the  condition  would  not  be  broken.    Ibid.  275. 

Conveyance  by  a  mortgagor. 

5.  Want  of  consideration  in  a  deed  by  a  mortgagor — rights  of  the  mort- 
gagee. It  in  no  wise  concerns  a  mortgagee,  that  the  mortgagor  has  sub- 
sequently conveyed  the  equity  of  redemption  to  a  third  person  for  a 
full  consideration,  or  has  conveyed  it  gratuitously,  or  for  the  purpose 
of  hindering  and  delaying  his  creditors,  as  the  conveyance  of  the  equity 
of  redemption  could  not,  in  the  least,  prejudice,  hinder  or  delay  him  in 
a  foreclosure.     Ibid.  275. 

Fraudulent  conveyance. 

6.  By  mortgagor — who  may  question  it — as  between  a  mortgagee  and 
mortgagor.  So  where  a  party,  deriving  title  to  land  by  deed  from  the 
grantee  of  the  mortgagor,  brought  an  action  of  ejectment  against  a  per- 
son holding  as  assignee  of  the  mortgagee,  it  was  held,  the  defendant  had 
no  right  to  show  that  the  subsequent  conveyance  by  the  mortgagor  was 
fraudulent,  for  even  if  the  conveyance  by  the  mortgagor  was  fraudu- 
lent, and  should  be  so  declared,  the  equity  of  redemption  would  remain 
in  the  mortgagor,  and  could  not  enure  to  the  defendant.    Ibid.  275. 
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Trustee  purchasing  at  his  own  sale. 

7.  Effect  on  tlte  rights  of  the  mortgagor.  A  trustee  under  a  mortgage 
containing  a  power  of  sale,  can  not  become  a  purchaser  at  his  own 
sale,  either  directly,  or  indirectly  by  procuring  another  person  to  pur- 
chase for  his  benefit ;  and  if  he  does  so  become  the  purchaser,  the  rights 
of  the  mortgagor  will  remain  precisely  the  same  as  though  no  sale  had 
been  made.    Roberts  et  al.  v.  Fleming  et  al.  196. 

Mortgagee  purchasing  in  outstanding  title. 

8.  A  mortgagee  may  purchase  in  an  outstanding  title,  or  the  equity 
of  redemption,  either  from  the  mortgagor,  or  from  a  third  person  who. 
has  acquired  it  by  grant,  directly  from  him,  or  by  a  purchase  under  a 
judgment  or  decree  which  was  a  prior  lien  to  his  mortgage,  and  hold 
the  title  absolutely  in  his  own  right,  where  he  has  made  no  arrangement 
with  the  mortgagor,  or  any  promise,  or  done  any  act  which  would  pre- 
clude him  from  so  doing.  The  mere  relation  of  mortgagor  and  mort- 
gagee will  not  preclude  the  latter  from  so  acquiring  the  outstanding 
title.     Ibid.  196. 

9.  A  mortgagee,  under  a  power  in  the  mortgage,  sold  the  property, 
but  improperly  became  the  purchaser  himself,  indirectly,  through  a 
third  person.  A  part  of  the  same  property  had  been  previously  sold 
upon  execution,  under  a  prior  judgment  lien,  and  the  time  of  redemp- 
tion allowed  to  expire,  so  that  the  purchaser  obtained  a  sheriff's  deed. 
The  mortgagee,  after  his  sale  under  the  mortgage,  purchased  in  the  title 
to  the  portion  sold  under  execution,  and  as  to  that  portion  it  was  held 
upon  a  bill  filed  to  redeem,  he  had  the  title  in  fee,  not  subject  to  redemp- 
tion by  the  mortgagor,  or  a  junior  mortgagee,  or  those  claiming  under 
them.     Ibid.  196. 

Redemption  from  mortgage. 

10.  By  whom.  In  a  case  where  the  right  of  redemption  from  a  mort- 
gage still  existed,  a  junior  mortgagee  executed  an  agreement  by  which 
he  agreed  to  sell  and  convej'  all  his  interest  in  the  mortgaged  premises 
for  a  certain  sum,  but  payment  was  not  to  be  made  unless  the  right 
of  the  party  purchasing,  or  his  assigns,  to  redeem  from  the  senior  mort- 
gage, should  be  established.  This  agreement  was  assigned  to  the  wife 
of  the  mortgagor.  Then  the  mortgagor  and  his  wife  executed  a  quit 
claim  deed  for  the  premises,  and  the  grantee  therein  released  to  the  wife 
of  the  mortgagor :  Held,  the  wife  thereby  became  invested  with  the  right 
to  redeem  from  the  senior  mortgage.     Ibid.  196. 

11.  By  a  judgment  creditor.  After  the  recovery  of  a  judgment,  the 
debtor  executed  a  mortgage  upon  land  owned  by  him,  and  situate  in  a 
foreign  county.  Subsequent  to  the  making  of  the  mortgage,  the  judg- 
ment creditor  sued  out  an  execution  to  the  county  in  which  the  mort- 
gaged premises  were  situate,  which  was  levied  upon  the  land  and  a 
certificate  of  levy  filed  for  record.     A  foreclosure  was  afterwards  had 
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without  making  the  judgment  creditor  a  party,  and  after  such  delay 
that  his  lien  under  the  levy  was  lost,  he  sought  to  sell  the  premises 
under  a  venditioni  exponas.  Upon  bill  filed  to  enjoin  such  sale,  and  cross 
bill  by  the  judgment  creditor  to  redeem,  it  was  held,  that,  having  lost 
his  lien,  he  had  no  right  of  redemption,  and  could  not,  therefore,  com- 
plain of  any  terms  upon  which  he  was  permitted  to  redeem.  Ewing 
et  al.  v.  Ainsworth,  464. 

12.  Of  Hie  terms  of  redemption.  A  mortgagee,  under  a  power  in  the 
mortgage,  sold  the  premises,  but  improperly  became  the  purchaser  him- 
self, in  an  indirect  way.  Subsequently,  and  while  in  possession,  he  pur- 
chased in  the  outstanding  title  to  a  portion  of  the  mortgaged  premises, 
which  had  been  sold  under  a  prior  judgment  lien.  The  mortgnge  bore 
date  thirtieth  July,  1858,  and  his  sale  was  made  December,  1860.  In 
January,  1865,  a  bill  was  filed  to  redeem.  Redemption  was  allowed  on 
these  terms :  the  mortgagee  was  allowed  the  amount  of  his  mortgage 
debt,  and  interest,  all  taxes  paid  upon  the  lands,  and  all  reasonable 
repairs,  and,  on  account  of  the  delay  in  filing  the  bill  to  redeem,  he  was 
allowed  for  necessary  and  permanent  improvements,  made  prior  to  the 
filing  of  the  bill.  He  was  charged  with  the  amount  bid  at  the  mortgage 
sale  upon  that  portion  of  the  lands  to  which  he  acquired  the  outstand- 
ing title,  but  not  with  the  rents  and  profits  thereof,  nor  wTas  he  allowed 
the  amount  he  paid  for  such  outstanding  title.  Upon  the  residue  of 
the  mortgaged  premises,  he  wras  charged  with  the  rents  and  profits 
received,  or  which  might  have  been  received  by  reasonable  effort  and 
proper  management  of  the  property.  Roberts  et  al.  v.  Fleming  et  al. 
196. 

Chattel  mortgages. 

13.  Rights  of  prior  and  junior  mortgages.  In  a  suit  to  subject  prop- 
erty to  payment  of  a  chattel  mortgage,  sold  under  foreclosure  of  a  prior 
mortgage,  it  was  held,  the  prior  mortgage,  not  being  shown  to  have  been 
fraudulent  when  it  was  foreclosed,  barred  and  foreclosed  the  equity  of 
redemption  of  the  mortgagor,  and  also  of  the  mortgagee  under  the 
junior  mortgage.     Wylder  v.  Crane  et  al.  490. 

14.  Notice  of  sale — public  and  private  sales.  "Where  the  power  of  sale 
contained  in  a  chattel  mortgage  does  not  require  notice  of  sale  to  be 
given,  the  mortgagee  has  the  option  to  give  notice  or  not  as  he  may 
choose,  and  he  may  sell  at  public  or  private  sale,  but  as  between  the 
mortgagor  and  mortgagee,  the  sale,  to  be  binding,  must  be  fair.  Ibid. 
490.    « 

15.  Of  the  possession  of  the  mortgaged  property.  Where  a  chattel 
mortgage  provided  that  the  mortgaged  property  should  remain  with 
the  mortgagor  until  the  maturity  of  the  debt,  which  was  January  1, 
1861,  but  was  permitted  to  retain  the  possession,  as  to  a  portion  of  the 
property,  until  the  spring  of  1861,  and  of  the  residue  until  the  autumn 
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of  1862,  it  was  7ield,  the  mortgage  was  fraudulent  and  void  as  to  a  bona 
fide  purchaser  of  the  property  at  the  dates  last  named.  Wyldery. Crane 
et  al.  490. 

16.  Irregularity  in  sales — subsequent  purchasers.  A  bona  fide  pur- 
chaser, without  notice,  from  the  purchaser  at  a  foreclosure  sale  of  a 
chattel  mortgage,  is  not  required  to  inquire  whether  such  sale  was 
regular,  but  must  be  protected.    Ibid.  490. 

17.  And  if  such  sale  is  irregular,  the  mortgagor,  or  his  assigns  or 
creditors,  should  take  steps  to  enforce  their  liens,  or  to  make  redemp- 
tion before  the  rights  of  innocent  purchasers  have  intervened,  or  be 
barred  in  their  rights.    Ibid.  490. 

Right   of  foreclosure. 

How  affected  by  a  contract  with  a  third  person  who  assumes  the  debt.  See 
CONTRACTS,  1,  2. 

Costs  on  foreclosure. 

Solicitor 's  fee — not  allowable.    See  COSTS,  4. 

MOTION. 

To  review  decree  of  a  former  term. 

1.  A  decree  of  a  former  term  can  not  be  reviewed  and  set  aside 
upon  a  mere  motion.    Jacquemart  et  al.  v.  Erb,  291. 

MULTIFARIOUSNESS.    See  CHANCERY,  5. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Escape  of  fire  from  locomotives.  Railroad  companies  are  required 
to  provide  and  keep  constantly  in  use,  and  in  proper  repair,  the  most 
approved  machinery  to  prevent  the  escape  of  fire  from  their  engines, 
to  the  injury  of  property  along  their  lines.  If,  notwithstanding  the  use 
of  such  machinery,  sparks  escape  and  fire  is  thereby  communicated  to 
buildings,  a  company  will  not  be  deemed  guilty  of  negligence  unless 
the  damage  results  from  the  neglect  of  some  other  duty.  Toledo,  Peoria 
&  Warsaw  Railway  Co.  v.  Pindar  et  al.  447. 

2.  But  even  with  the  use  of  the  best  appliances  to  prevent  the 
escape  of  fire,  if,  through  the  overloading  of  the  engine,  the  escape  of 
fire  and  sparks  is  produced  to  a  dangerous  extent,  the  company  will  be 
deemed  guilty  of  gross  negligence.    Ibid.  447. 

3.  Duty  of  property  owners.  But  where  fire  is  communicated  to  a 
building  through  the  negligence  of  a  railroad  company,  the  owner  can 
not  recover  for  the  loss  of  such  portion  of  the  property  as  he  could, 
easily  and  without  danger,  have  saved  from- destruction.    Ibid.  447. 
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4.  In  this  case,  it  was  claimed  there  was  a  large  sum  of  money 
burned  in  a  house  to  which  fire  had  been  communicated  by  the  alleged 
negligence  of  a  railroad  company.  The  money  could  have  been 
secured  with  but  slight  effort,  and  without  danger  to  the  owner:  Held, 
the  company  were  not  liable  for  the  loss  of  the  money,  by  reason  of  the 
neglect  of  the  owner  to  take  it  out  of  the  burning  building.  Toledo, 
Peoria  &  Warsaw  Railway  Co.  v.  Pindar  et  al.  447. 

Whether  the  injury  is  too  remote.     See  DAMAGES,  1. 

Contributory  and  comparative  negligence. 

5.  In  an  action  against  a  railroad  company,  to  recover  for  injuries 
received  by  the  plaintiff's  wagon  coming  in  collision  with  a  passing 
train,  it  appears  the  plaintiff  was  approaching  a  railroad  crossing  with 
his  wagon  and  team,  and  when  at  a  distance  of  thirty  yards  from  the 
crossing,  he  saw  the  smoke  of  the  locomotive  of  the  approaching  train  ; 
could  have  stopped  before  reaching  the  track,  but  did  not  check  the 
speed  of  his  horses  until  he  reached  the  track,  when  the  pole  of  his 
wagon  struck  the  train,  or-  was  struck  by  the  train,  and  the  wagon  was 
overturned:  Held,  that  the  plaintiff  was  guilty  of  such  recklessness 
that  he  could  not  recover,  even  though  the  bell  upon  the  locomotive 
was  not  rung  or  the  whistle  sounded.  Chicago  &  Alton  Railroad  Co.  v. 
Fears,  115. 

6.  In  an  action  against  a  railroad  company  to  recover  damages 
resulting  to  the  plaintiff  by  reason  of  injuries  received  by  him  in  leap- 
ing from  defendants'  train  of  cars,  the  plaintiff  being  a  passenger  on 
the  train,  wdiile  the  cars  were  in  motion,  at  a  station  where  the  train 
did  not  stop,  it  was  held,  that  even  if  the  plaintiff  leaped  from  the  car 
on  suggestion  of  the  conductor,  and  the  conductor  only  gave  it  as  his 
opinion  that  the  plaintiff  could  leap  from  the  train  in  safety,  it  was  his 
duty  to  exercise  his  judgment  whether  or  not  it  was  safe,  and  if  the 
danger  was  so  apparent  that  a  prudent  man  similarly  situated  would 
not  have  attempted  the  leap  from  the  train,  then  the  plaintiff  was 
guilty  of  negligence,  and  should  not  be  permitted  to  recover.  The 
plaintiff,  if  left  to  act  voluntarily,  and  not  under  constraint,  was  bound 
to  exercise  ordinary  prudence.  Chicago  &  Alton  Railroad  Co.  v.  Ra?i- 
dolph,  510.     ' 

Willful  negligence. 

7.  Of  evidence  tliereof.  The  mere  non-feasance  of  city  authorities  in 
respect  to  repairing  a  defective  sidewalk,  they  having  no  knowledge 
thereof,  can  not  be  charged  as  willful  negligence.  City  of  Decatur  v. 
Fisher,  407. 

Safe  condition  of  sidewalks. 

8.  Liability  of  individuals  in  respect  thereto.     See  HIGHWAYS,  5, 6. 
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Master  and  servant. 

9.  Liability  of  the  common  master  for  injury  to  a  servant,  received 
through  the  negligence  of  a  fellow-servant.  See  MASTER  AND  SER- 
VANT. 

NEW  TRIALS. 

HOW  MANY  MAY  BE  GRANTED. 

1.  The  thirty-fourth  section  of  the  practice  act,  which  declares  that, 
"  no  more  than  two  new  trials  shall  be  granted  to  the  same  party  in  the 
same  cause,"  does  not  operate  to  restrain  the  court  from  granting  any 
number  of  new  trials  upon  errors  of  law,  but  only  from  granting  to  the 
same  party  more  than  two  new  trials  upon  the  ground  of  the  verdict 
being  against  the  evidence.     Silsbe  v.  Lucas  et  al.  479. 

Newly  discovered  evidence. 

2.  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  dis- 
covered evidence,  where  such  evidence  is  merely  cumulative,  and  not 
conclusive.  Toledo,  Wabash  &  Western  Railicay  Co.  v.  Seitz,  452;  Cal- 
houn v.  O'Neal  et  al.  354. 

3.  Diligence  required.  And  before  a  new  trial  can  be  granted  on  the 
ground  of  newly  discovered  evidence,  it  must  appear  that  the  party 
has  not  been  guilty  of  negligence  in  discovering  and  producing  it  on 
the  former  trial.     Calhoun  v.  O'Neal  et  al.  354. 

New  trial  at  law. 

4.  When  granted  in  chancery.  Upon  a  bill  in  chancer}'  being  filed, 
to  enjoin  the  collection  of  a  judgment  obtained  by  default  at  the  pre- 
ceding term  of  the  court,  after  an  agreement  to  continue  the  cause  had 
been  entered  into  by  the  respective  attorneys  of  the  parties  to  the  suit, 
and  the  plaintiffs'  attorney,  in  violation  of  the  agreement,  took  a  judg- 
ment by  default,  of  which  the  defendant  had  no  notice  until  too  late  to 
enter  a  motion  to  set  aside  the  default  at  that  term  of  the  court,  and  it 
appearing  that  manifest  injury  had  thereby  resulted  to  the  defendant, 
a  new  trial  was  ordered.     Putnam  et  al.  v.  Murphy  et  al.  404. 

5.  A  party,  against  whom  a  default  has  been  taken,  in  fraudulent 
violation,  on  the  part  of  the  plaintiff,  of  an  agreement  between  the 
parties  to  continue  the  cause,  will  not  be  held  to  as  high  a  degree  of 
diligence  as  if  the  plaintiff  had  been  free  from  fault.     Ibid.  404. 

Excessive  damages. 

6.  In  an  action  against  a  city  to  recover  for  injuries  received  by  the 
plaintiff,  by  reason  of  a  defective  sidewalk,  it  appeared  the  plaintiff 
was  a  girl,  about  twenty  years  of  age,  who  was  employed  as  hired 
help,  and  as  such,  probably  received  one  hundred  dollars  per  annum. 
Her  injuries  were  not  of  such  character  as  to  prevent  her  still  earning 
her  living  by  labor  she  was  qualified  to  do.  A  verdict  of  $3000  was 
set  aside  as  excessive.     City  of  Decatur  v.  Fisher,  407. 
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NON-RESIDENTS. 
Taxing  their  personal  property.     See  TAXES,  15,  16. 

NOTICE. 

In  suit  against  a  city,  for  negligence. 

1.  Of  the  necessity  of  notice  to  the  city.  In  an  action  against  a  city  to 
recover  for  injuries  to  the  plaintiff  by  reason  of  an  excavation  in  a 
street,  made  by  direction  of  the  city  authorities,  it  is  not  required  to  be 
shown  that  notice  was  given  to  the  city,  of  the  excavation,  the  city  hav- 
ing caused  it  to  be  made.     City  of  Chicago  v.  Johnson,  91. 

Amendment  of  officer's  return. 

2.  Notice  not  required.  Leave  will  be  granted  to  an  officer  to  amend 
his  return,  as  a  matter  of  course,  and  notice  to  the  opposite  party  of  the 
intended  application  for  such  leave  is  not  necessary.  Toledo,  Peoria  & 
Warsaw  Railway  Co.  v.  Butler,  323. 

Notice  of  adverse  title. 

Effect  upon  rights  of  one  holding  under  color  of  title.  See  LIMITA- 
TIONS, 4. 

Notice  by  possession.     See  POSSESSION,  1. 

Application  for  judgment  of  special  assessment. 

Of  the  notice  tliereof     See  SPECIAL  ASSESSMENTS,  4,  5. 

Notice  by  tax  collector. 

Necessity  thereof  to  authorize  a  judgment  for  taxes.     See  TAXES,  19. 

Notice  to  a  garnishee. 

Necessity  thereof     See  GARNISHMENT,  1. 

Appeals  from  highway  commissioners. 

Requisites  of  the  notice  tliereof.  See  APPEALS  AND  WRITS  OF 
ERROR,  4. 

Sale  under  chattel  mortgage. 

Wliether  notice  thereof  necessary.     See  MORTGAGES,  14. 

NUISANCE. 

Of  the  use  of  one's  own  property. 

1.  As  between  adjacent  proprietors.  In  an  action  on  the  case,  it 
appeared  the  defendant  had  erected  and  was  operating  a  flouring  mill 
upon  a  lot  adjacent  to  the  plaintiff's  dwelling  house,  whereby,  as  plain- 
tiff claimed,  large  quantities  of  chaff,  dust,  smut  and  dirt  were  thrown 
into  and  upon  his  house,  rendering  it  uncomfortable  as  a  habitation : 
Held,  the  plaintiff  had  a  right  of  action,  and  was  entitled  to  damages  in 
proportion  to  the  degree  of  the  injury.     Cooper  v.  Randall  et  al.  24. 

2.  In  such  case,  the  right  of  action  does  not  depend  upon  the  degree 
of  the  injury.  If  it  exists  at  all,  it  exists  as  well  for  a  slight  as  for  a 
great  injury.    Ibid.  24. 
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3.  Still  the  injury  must  be  something  more  than  a  fanciful  inconve- 
nience, a  question  of  mere  delicacy  or  fastidiousness,  arising  from  ele- 
gant and  dainty  habits  of  life ;  it  must  be  a  clear  and  plain  interference 
with  ordinary  comforts  or  enjoyments.     Cooper  v.  Randall  et  al.  24. 

4.  Even  if  a  business  be  lawful  in  itself,  and  is  carried  on  with  reason- 
able diligence  to  prevent  it  becoming  an  injury  to  others,  still  the  pro- 
prietor will  beheld  responsible  in  damages  to  one  who  does  receive 
injury  therefrom,  as,  in  rendering  his  dwelling  uncomfortable  as  a  habi- 
tation.    Ibid.  24. 

NUL  TIEL  CORPORATION. 
Where  pleadable.    See  CORPORATIONS,  2. 

OFFICER. 

Justification  by  an  officer. 

1.  Officer  de  jure  and  de  facto — in  what  proceeding  determinable.  In 
an  action  of  replevin,  the  defendant  justified  the  taking  of  the  prop- 
erty, as  collector  of  taxes  for  a  municipal  corporation,  and  the  plaintiff 
replied  that  he  was  not  the  "  legally  and  duly  appointed  collector,"  etc. 
On  demurrer,  the  replication  was  held  bad,  because  it  did  not  aver  he 
was  not  collector,  either  de  jure  or  de  facto.  Mt.  Carbon  Coal  and  Rail- 
road Co.  v.  Andrews,  176. 

2.  Whether  the  collector  was  lawfully  in  office  or  not,  could  not  be 
determined  in  the  action  of  replevin.     Ibid.  176. 

Fees  received  by  one  acting  without  title. 

3.  Right  of  the  person  having  title,  to  recover  them.  The  legal  right 
to  an  office  confers  the  right  to  receive  and  appropriate  the  fees  and 
emoluments  legally  incident  to  the  place.  So,  if  a  person,  without  legal 
right,  assumes  to  perform  the  duties  of  an  office,  and  receives  the  fees 
and  emoluments  thereof,  he  will  be  liable  in  an  action  for  money  had 
and  received  to  him  who  holds  the  legal  title,  for  the  amount  so  received, 
deducting  therefrom,  however,  the  reasonable  expenses  of  earning  the 
same,  where  the  person  receiving  the  fees  acted  under  an  apparent  right, 
and  in  good  faith.    May  field  v.  Moore,  428. 

4.  Nor  will  the  recovery  in  such  case,  by  the  party  having  the  legal 
title  to  the  office,  be  limited  to  such  fees  as  might  be  received  after  his 
right  is  judicially  determined,  but  his  right  of  recovery  will  embrace  all 
fees  received  from  the  time  his  title  accrued.    Ibid.  428. 

5.  In  this  case,  upon  the  canvass  of  the  votes  polled  at  an  election 
for  the  office  of  sheriff,  a  certificate  of  election  was  issued  to  the  person 
supposed,  by  the  canvassers,  to  be  elected,  who,  upon  receiving  his  com- 
mission, entered  upon  the  performance  of  the  duties  of  the  office,  and 
received  the  fees  and  emoluments  thereof.     Subsequently,  a  competing 
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candidate  for  the  office  instituted  proceedings,  under  the  statute,  to  con- 
test the  election,  which  resulted  in  a  judicial  determination  that  he  was 
legally  elected,  and  he  was  commissioned  accordingly.  In  an  action  of 
assumpsit  brought  by  the  successful  contestant  against  the  person  who 
had  assumed  to  hold  the  office  without  legal  right,  to  recover  the  fees 
and  emoluments  received  by  the  latter,  it  was  held,  the  plaintiff  was 
entitled  to  recover,  not  only  such  fees  as  the  defendant  had  received 
after  it  was  judicially  ascertained  he  was  not  entitled  to  the  office,  but 
all  the  fees  he  had  received  from  the  time  the  plaintiff's  title  accrued. 
Mayfield  v.  Moore,  428. 

6.  But,  inasmuch  as  the  person  who  assumed  to  exercise  the  func- 
tions of  the  office  without  legal  title,  did  so  in  apparent  right,  having 
his  certificate  of  election  and  commission,  and  it  not  appearing  he  had 
acted  fraudulently  in  respect  thereto,  he  was  allowed  to  deduct  from 
the  fees  received  by  him  his  reasonable  expenses  incurred  in  earning 
them.     Ibid.  428. 

PARENT  AND  CHILD. 

Of  investments  by  the  former. 

1.  For  the  latter — ichether  in  fraud  of  creditors.  Where  a  party 
invests  money  belonging  to  his  child,  for  the  benefit  of  the  latter,  the 
investment  will  be  protected  against  creditors  of  the  former  who  had 
notice,  or  were  chargeable  with  notice,  of  the  rights  of  the  child. 
Mc Laurie  et  al.  v.  Partlow,  341. 

PARTIES. 

In  chancery. 

1.  Party  defendant,  to  a  creditor's  bill.  Where  a  judgment  creditor, 
who  has  levied  upon  and  purchased  at  the  sheriff's  sale,  a  tract  of  land 
which  he  claims  belonged,  in  equity,  to  his  debtor,  seeks,  by  bill  in 
chancery,  to  have  his  title  derived  under  such  sale,  established  as  para- 
mount to  the  legal  title  thereto  held  by  a  third  person,  the  latter  is  a 
necessary  party  to  the  bill.     Low  et  al.  v.  Pratt  et  al.  438. 

2.  To  restrain  an  illegal  issue  of  city  indebtedness.  Where  the  legis- 
lature have  attempted,  in  violation  of  the  constitution,  to  confer  upon 
persons  other  than  the  corporate  authorities  of  a  city,  the  power  to 
create  a  debt  against  the  city,  an  individual  taxpayer  therein  can  not 
maintain  a  bill  to  restrain  the  exercise  of  such  power.  His  position  is 
not  like  that  of  a  person  upon  whose  property  an  illegal  tax  has  been 
levied.     Lovingston  v.  Wider  et  al.^  303. 

3.  It  is  possible,  however,  that  the  city  might  maintain  such  a  bill, 
on  the  allegation  that,  although  indebtedness  thus  created  would  not 
be  binding  upon  it,  the  credit  of  the  city  might  thereby  be  impaired, 
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and,  such  indebtedness  being  made  receivable  for  city  taxes,  interfere 
with  the  collection  of  its  revenues,  and  expose  it  to  the  hazard  of  future 
litigation.     Lovingston  v.  Wider  et  al.  303. 

4.  To  a  bill  to  redeem.  In  a  case  where  the  right  of  redemption  from 
a  mortgage  still  existed,  a  junior  mortgagee  executed  an  agreement  by 
which  he  agreed  to  sell  and  convey  all  his  interest  in  the  mortgaged 
premises  for  a  certain  sum,  but  payment  was  not  to  be  made  unless  the 
right  of  the  party  purchasing,  or  his  assigns,  to  redeem  from  the  senior 
mortgage,  should  be  established.  This  agreement  was  assigned  to 
the  wife  of  the  mortgagor.  Then  the  mortgagor  and  his  wife  exe- 
cuted a  quit  claim  deed  for  the  premises,  and  the  grantee  therein 
released  to  the  wife  of  the  mortgagor,  in  whom  the  right  of  redemp- 
tion from  the  senior  mortgage  thereby  became  vested ;  and  upon  bill 
filed  for  redempton,  by  the  party  so  invested  with  the  right  to  redeem, 
the  junior  mortgagee  should  be  made  a  party,  because  the  terms  of  the 
agreement,  by  which  he  transferred  his  interest,  remained  unexecuted, 
leaving  equities  to  be  settled  between  him  and  the  party  with  whom 
he  contracted.  Had  he  executed  a  deed,  he  would  not  have  been  a 
necessary  party.    Roberts  et  al.  v.  Fleming  et  al.  197. 

In  action  on  promissory  note. 

5.  Of  the  equitable  owner.  The  right  of  action  upon  a  promissory 
note  is  in  the  person  holding  the  legal  title,  notwithstanding  the  fact 
that  another  person  may  have  an  equitable  interest  therein.  And  it  is 
no  concern  of  the  maker  that  a  third  person  holds  an  equitable  interest 
in  the  note.    Richards  v.  Better,  466. 

Contract  in  name  op  one  partner. 

6.  Who  may  sice  tliereon.  One  of  two  partners  entered  into  a 
written  contract,  in  his  own  name,  with  a  railroad  company,  for  the 
transportation  of  property  belonging  to  the  firm.  The  parties  had  no 
particular  way  of  signing  the  firm  name,  signing,  sometimes,  in  the 
names  of  both  partners,  and  sometimes  in  the  name  of  one  or  the  other 
of  them,  individually :  Held,  a  suit  could  be  maintained  in  the  names 
of  both  partners,  for  a  breach  of  the  contract.  Illinois  Central  Rail- 
road Co.  v.  Owens  et  al.  391. 

Issuing  marriage  license  to  a  minor. 

7.  Who  may  sue  for  the  penalty.  The  tenth  section  of  the  chapter 
of  the  revised  statutes  entitled  "  Marriages,"  which  provides  that  the 
clerk  of  the  county  commissioners'  court  shall  forfeit  to  the  use  of  the 
father,  a  penalty  for  wrongfully  issuing  a  marriage  license  to  a  minor, 
must  be  construed  as  giving  the  father  a  right  to  sue  in  his  own  name. 
Adams  v.  Outright,  361. 

Goods  sold  at  auction. 

8.  Who  may  sue  for  the  price.  An  auctioneer  can  maintain  a  suit  in 
his  own  name  for  goods  sold  and  delivered  by  him,  because  he  has  the 

38— 53rd  III. 
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possession  of  the  goods  and  a  lien  upon  them  for  his  charges.     Flani- 
gan  v.  Crull,  352. 

9.  So,  where  A,  being  a  member  of  a  club  of  twenty -three  persons 
who  bought  each  a  ticket  in  a  New  York  lottery  scheme,  with  an 
agreement  to  share  equally  whatever  might  be  drawn,  received  a 
sewing  machine  drawn  by  the  club,  paying  the  charges  for  freight, 
and  upon  authority  of  a  majority  of  the  ticket  holders,  sold  the 
machine  at  auction,  it  was  Mid,  that  A  could  maintain  an  action  in  his 
own  name  for  the  price  of  the  machine.  Having  the  possession,  and  a 
lien  on  the  machine  for  the  freight  paid  by  him,  his  position  was  the 
same  as  that  of  any  auctioneer  who  sells  and  delivers  goods  by 
authority  of  the  owner.    Ibid.  352. 

PARTITION. 

Who  entitled  thereto. 

1.  A  partition  of  lands,  among  several  joint  owners,  will  not  be 
made,  unless  those  by  whom  the  partition  is  sought  have  a  legal  title 
to  the  portions  claimed  by  them.  A  party  who  has  a  mere  equitable 
right  to  a  conveyance  of  an  undivided  interest,  is  not  in  a  position  to 
ask  a  partition.     Williams  et  at.  v.  Wiggand  et  al.  233. 

In  what  proceeding. 

2.  Specific  performance  and  partition  in  the  same  suit.  A  party  hav- 
ing a  right  to  a  conveyance  for  an  undivided  interest  in  land,  may 
obtain  the  legal  title  under  a  decree  for  a  specific  performance,  on  a  bill 
filed  for  that  purpose,  and  which,  no  doubt,  might  also  contain  a  prayer 
for  partition,  in  case  a  specific  performance  should  be  decreed.  But 
where  the  sole  purpose  of  the  bill  is  for  partition,  it  can  not  be  allowed 
merely  on  proof  that  the  complainant  is  entitled  to  a  conveyance.  Ibid. 
233. 

PARTNERSHIP. 

Whether  a  partnership  exists. 

1.  By  an  arrangement  between  certain  parties  one  was  to  furnish 
money  and  the  other  was  to  buy  cattle  with  it  for  market.  The 
party  furnishing  the  money  was  to  have  his  capital  returned,  with  five 
per  cent  interest  thereon,  together  with  one-half  the  profits  on  the  sale 
of  the  cattle:  Held,  the  parties  to  this  arrangement  were  not  partners, 
as  the  one  furnishing  the  money  was  exposed  to  no  hazard  of  loss. 
Adams  v.  Funk,  219. 

Remedy  as  between  partners. 

2.  Whether  at  law,  or  in  chancery.  Where  there  has  been  a  settle- 
ment between  partners,  concerning  their  partnership  affairs,  a  promise 
by  one  to  pay  the  other  partner  a  certain  sum,  is  binding  on  the  promi- 
sor, and  he  becomes  liable  therefor  in  an  action  at  law.    Ibid.  219. 
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3.  So,  where  upon  a  settlement  of  partnership  matters  between  two 
partners,  there  was  a  disputed  item  in  the  account,  which  one  of  the 
partners  alleged  was  an  amount  he  had  paid  to  a  third  person  for  the 
other  partner,  and  promised  to  pay  it  to  him  if  such  third  person  did 
not,  and  the  settlement  was  made  upon  that  basis,  the  disputed  item 
being  charged  to  the  partner  for  whom  it  was  claimed  to  have  been 
paid :  Held,  that  upon  it  being  ascertained  the  money  had  not  been  paid 
to  such  third  person,  the  partner  to  whom  the  amount  had  been  charged 
in  the  settlement,  could  recover  the  same  against  the  other  partner,  in 
an  action  of  assumpsit.     Adams  v.  Funk,  219. 

4.  Where  two  partners,  upon  a  settlement  of  their  partnership 
affairs,  ascertain  and  agree  upon  a  balance  due  from  one  to  the  other, 
it  becomes  unnecessary  to  file  a  bill  in  chancery  for  a  statement  of  the 
partnership  accounts,  and  an  action  of  assumpsit  will  lie  for  the  amount 
found  to  be  due,  as  upon  an  account  stated.  But  where,  upon  an  attempt- 
ed settlement  between  them,  a  mistake  is  made  in  the  statement  of  the 
account,  assumpsit  will  not  lie,  and  the  remedy  is  by  bill  in  chancery 
for  a  settlement  of  the  partnership  accounts.     Hanks  v.  Baber,  292. 

Accounting  between  partners. 

5.  What  properly  included  in  such  accounting.  On  the  filing  of  a  bill 
in  chancery  for  the  settlement  of  partnership  accounts,  the  parties  can 
not  introduce  their  individual  accounts  into  the  statement.     Ibid.  292. 

Compensation  to  a  partner. 

6.  The  law  does  not  allow  compensation  to  a  partner  for  his  time, 
efforts  and  skill  in  the  management  of  the  partnership  business,  but  on 
the  contrary  implies,  unless  otherwise  provided  by  the  partnership 
articles,  that  the  members  of  the  firm  are  to  give  their  efforts  and  skill 
for  the  promotion  of  the  interests  of  the  firm.    Ibid.  292. 

PASSENGERS. 

Passengers  on  railroads.    See  RAILROADS,  1  to  7. 

PAYMENTS. 

Of  application  op  payments. 

1.  A  creditor  has  the  right  to  appropriate  payments  made  on  an 
account  generally,  where  no  specific  directions  have  been  given  to 
apply  them.     Sprague,  Warner  &  Go.  v.  Hazenwinkle,  419. 

2.  Presumption  as  to  their  application.  Where  payments  are  made 
upon  an  open  account,  or  there  are  several  distinct  debts  existing,  and 
neither  the  debtor  nor  the  creditor  has  made  any  specific  application 
of  the  payments,  it  would  seem  to  be  a  reasonable  presumption  that  the 
first  items,  or  the  debt  first  in  point  of  time,  should  be  first  discharged. 
Ibid.  419. 
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Voluntary  payments. 

3.  Whether  they  can  he  recovered  back.  Where  there  was  default  in 
the  payment  of  a  special  assessment  to  a  city  collector,  it  was  held,  if 
damages  were  voluntarily  paid  to  the  collector  by  delinquents,  they 
could  not  be  recovered  back  from  the  city,  although,  at  the  time  of  their 
payment,  the  collector  had  no  lawful  authority  to  collect  them,  not  hav- 
ing yet  applied  for  judgment.     City  of  Chicago  v.  Stuart  et  al.  84. 

Satisfaction  of  a  judgment. 

4.  What  amounts  to.  Payment  of  a  judgment  by  one  of  two  joint 
defendants  operates  as  an  extinguishment  of  the  same.  Tompkins  et,al. 
v.  Fifth  National  Bank  of  Chicago  et  al.  57. 

5.  A  &  B,  being  partners,  became  indebted  to  the  Fifth  National 
Bank  of  Chicago,  and  executed  their  note  in  favor  of  the  bank  for  that 
sum  of  money,  but  afterward  becoming  insolvent,  the  bank,  at  the 
instance  of  B,  sued  out  an  attachment  against  the  firm,  levying  the  same 
on  a  lot,  the  individual  property  of  A,  and  obtained  judgment.  B 
deposited  with  the  bank  his  individual  securities  and  cash  as  collaterals 
to  secure  the  judgment.  Afterward,  the  bank  applied  a  portion  of  the 
collaterals,  deposited  by  B,  on  account  of  the  note  of  A  &  B,  balancing 
the  note  account,  and  B  withdrew  the  remainder  of  his  deposits.  Sub- 
sequently, the  bank  assigned  the  judgment  to  C,  who  claims  to  have 
paid  the  sum  of  $722  for  the  same,  A,  in  the  meantime,  having  conveyed 
the  lot  by  warranty  deed  to  D  :  Held,  upon  a  bill  in  chancery  being  filed 
by  D  to  remove  the  cloud  upon  her  title  interposed  by  said  judgment, 
that  the  appropriation  by  the  bank  of  the  collaterals  deposited  by  B  on 
account  of  the  note,  operated  as  a  satisfaction  and  extinguishment  of 
the  judgment.    Ibid.  57. 

PENALTY. 

Suit  by  a  town  for  a  penalty. 

Before  what  justices  of  the  peace  to  be  brought.  See  JUSTICES  OF 
THE  PEACE,  1,  2. 

For  issuing  marriage  license  to  a  minor. 

Who  subject  to  the  penalty  therefor.     See  MARRIAGE,  1. 

,{Who  may  sue  for  the  penalty.     See  PARTIES,  7. 
Of  the  declaration  in  a  suit  for  the  penalty.    See  PLEADING-,  1  to  5. 

PERSONAL  PROPERTY. 

« 
Of  a  life  estate  therein. 

When  it  exists.    See  WILLS,  1,  2. 

Rights  of  remainderman.     Same  title,  3,  4,  5. 
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Op  the  declaration. 

1.  In  suit  for  penalty  for  issuing  marriage  license  to  a  minor.  And  in 
a  suit  by  the  father  to  recover  such  penalty,  it  is  sufficient  if  the  decla- 
ration avers  the  license  was  granted  without  his  consent.  It  is  not 
necessary  to  aver  that  banns  had  not  been  published,  that  the  father  was 
capable  of  consenting  to  the  issuance  of  the  license,  or  that  the  clerk 
omitted  to  swear  the  parties.     Adams  v.  Outright,  361. 

2.  But  if  the  publication  of  banns  would  relieve  the  clerk  of  the 
penalty  imposed,  or  if  the  father  was  incapable  of  consenting,  or  if  the 
clerk  was  deceived  by  false  swearing,  he  should  make  these  defenses  by 
plea.    Ibid.  361. 

3.  It  is  sufficient  for  the  plaintiff  to  make  out  a'  prima  facie  case, 
under  the  section  giving  the  penalty,  and  not  necessary  to  controvert  in 
advance  every  possible  defense.    Ibid.  361. 

4.  This  is  not  the  case  of  an  action  given  by  statute,  with  an  excep- 
tion in  the  same  clause  giving  the  right  of  action,  as  in  Whitecraft  v. 
Vanderver,  12  111.  238,  and  Chicago,  Burlington  &  Quincy  Railroad  Co. 
v.  Carter,  20  111.  391.    Ibid.  361. 

5.  Averment  as  to  name  of  party  to  idiom  license  was  issued.  And  an 
objection  that  the  declaration  shows  the  name  of  plaintiff's  daughter  to 
be  "Martha,"  when  the  license  was  issued  to  "Mattie,"  will  not  avail 
where  the  declaration,  in  several  of  its  counts,  describes  the  daughter's 
name  as  Mattie,  and  in  others  as  Martha  or  Mattie,  and  avers  the  license 
was  issued  to  her  under  the  name  Mattie,  by  virtue  of  which  she  was 
married  to  the  other  party  named  in  the  license.     Ibid.  361. 

6.  Averment  of  the  assignment  of  a  note.  In  a  suit  upon  a  promissory 
note  by  an  assignee  against  the  maker,  an  averment  in  the  declaration 
that  the  holder,  by  a  prior  endorsement,  "  endorsed  the  said  promissory 
note,  by  writing  his  name  across  the  back  thereof,  to  the  plaintiff,"  is 
not  an  averment  of  a  blank  endorsement,  but  of  an  endorsement  to  a 
particular  person,  and  is  sufficient.     Toles  v.  Montague,  384. 

7.  In  suit  upon  penal  bond.  In  averring  the  breach  of  the  condition 
of  a  bond  sued  upon,  the  same  strictness  is  not  required  as  in  setting 
out  the  bond  on  which  the  action  is  founded ;  but  the  averment  of  the 
manner  in  which  the  breach  occurred  should  be  reasonably  specific — 
enough  so  to  fully  apprise  the  defendant  of  what  is  relied  upon  as  the 
breach,  though  every  particular  need  not  be  stated.  McCarthy  et  al.  v. 
City  of  Chicago,  39. 

Consideration. 

8.  When  it  must  be  averi'ed.  A  plea  that  the  action  was  prematurely 
brought,  because  of  an  agreement  to  extend  the  time  of  payment,  which 
has  not  elapsed,  should  aver  the  consideration  of  the  promise.  Archi- 
bald v  Argall,  307. 


598  INDEX. 

PLEADING.     Continued. 

Certainty. 

9.  As  to  identity  of  the  person,  in  a  plea  of  former  recovery.  In  an 
action  of  debt  on  a  recognizance,  the  defendant  interposed  a  plea  of 
former  recovery,  in  which  it  was  ayerred  that  the  people  "  impleaded  the 
said  defendant  in  a  certain  plea  of  scire  facias,  in  the  words  and  figures 
following,"  setting  out  the  writ  at  length,  by  which  it  appeared  the 
defendant  was  named  and  impleaded  with  a  certain  other  person,  who 
was  his  co-obligor  in  the  recognizance:  Held,  it  appeared  with  sufficient 
certainty  in  the  plea,  that  the  defendant  was  the  same  person  who  was 
impleaded  in  the  scire  facias.    Murphy  v.  The  People,  239. 

Plea  of  justification. 

10.  By  an  officer,  for  seizing  property.  A  plea  in  an  action  of  replevin, 
averred  that  the  defendant,  as  city  collector,  seized  the  property  "  by 
virtue  of  a  certain  warrant,  duly  issued  and  directed  by  the  proper 
authority  of  said  city  to  the  said  defendant,  as  such  collector,  directing 
and  commanding  him,  the  said  defendant,  to  collect  certain  taxes  there- 
tofore duly  assessed  "  against  the  said  plaintiff,  etc :  Held,  t\\\s  was  a 
sufficient  averment  respecting  the  process,  without  setting  out  the  war- 
rant in  full.     Mt.  Carbon  Coal  and  Railroad  Co.  v.  Andrews,  177. 

Traversing  several  breaches,  in  covenant. 

11.  Each  assignment  of  breach  in  an  action  of  covenant  is  regarded 
as  a  separate  declaration,  and  may  be  severally  traversed.  The  plea 
being  as  broad  as  the  declaration,  and  responsive  to  it,  is  not  demurrable. 
Burroughs  v.  Clancey,  30. 

12.  In  covenant  on  a  lease,  brought  by  the  lessor.  In  an  action  of 
covenant  on  a  lease  brought  by  the  lessor,  among  other  breaches,  it  was 
alleged  there  was  due  and  unpaid  a  certain  sum  as  rent  for  a  specified 
portion  of  the  term,  and  that  after  the  lessee  had  entered,  the  premises 
became  greatly  ruinous,  the  windows  broken  and  destroyed,  the  locks 
and  plastering  torn  off  and  the  premises  greatly  injured.  The  defend- 
ant traversed  these  two  breaches  as  follows :  First,  there  was  no  rent 
due  and  unpaid  at  the  time,  etc.,  concluding  to  the  country ;  second,  that 
the  premises  did  not  become  ruinous,  etc.,  concluding  to  the  country : 
Held,  that  the  traverses  were  good,  each  breach  being  separately  travers- 
able.   Ibid.  30. 

Plea  of  rescission  of  contract  of  lease. 

13.  Averment  as  to  time  of  rescission.  In  the  same  action,  a  plea  alleg- 
ing that  the  lessee  rescinded  the  contract  when  he  discovered  the  falsity 
of  the  lessor's  representations  in  regard  to  the  premises,  and  returned 
the  latter  to  the  possession,  which  he  accepted,  was  bad,  because  it  did 
not  allege  at  what  time  the  defendant  rescinded,  non  constat,  but  the 
defendant  occupied  the  premises  until  near  the  end  of  the  term,  and 
should  pay  the  rent  which  had  accrued  and  was  sued  for,  notwithstand- 
the  rescission.     Ibid.  30. 
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Demurrer. 

14.  Carried  back  to  a  former  pleading.  A  demurrer,  at  any  stage  in 
the  pleadings  in  a  cause,  may  be  carried  back  to  any  former  pleading 
which  is  not  prior  to  one  upon  which  there  is  an  issue  of  fact.  Mi.  Car- 
bon Coal  and  Railroad  Co.  v.  Andrews,  177. 

Pleas  in  abatement.     See  ABATEMENT,  2. 

NlJL   TIEL   CORPORATION. 

Where  pleadable.     See  CORPORATIONS,  2. 
Pleading  in  chancery.    See  CHANCERY. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proof. 

1.  In  a  suit  against  a  railroad  company,  by  a  passenger,  for  being 
improperly  put  off  the  train,  an  averment  in  the  declaration  that  the 
defendants,  for  a  consideration,  undertook  and  promised  to  convey  the 
plaintiff,  as  a  passenger  upon  their  cars,  from  "  West  Urban  a  to  Tolono," 
is  supported  by  proof  showing  the  undertaking  was  to  carry  the  plain- 
tiff from  "Champaign  City  to  Tolono,"  it  also  appearing,  from  the  evi- 
dence, that  West  Urbana  and  Champaign  City  are  one  and  the  same 
place.    Illinois  Central  Railroad  Co.  v.  Sutton,  397. 

2.  In  an  action  on  a  penal  bond.  Where  a  party,  on  obtaining  a  per- 
mit from  the  Board  of  Public  Works  of  the  city  of  Chicago,  to  make 
use  of  a  portion  of  one  of  the  streets  of  the  city  for  depositing  building 
materials,  etc.  gave  a  bond,  conditioned  for  indemnifying  the  city  against 
any  judgment  for  damages  resulting  from  such  use  of  the  street  or  side- 
walk, a  person  fell  into  a  pit  excavated  in  the  sidewalk  by  the  principal 
obligor  in  the  bond,  and  recovered  a  judgment  for  injuries  thereby 
received,  against  the  city,  in  an  action  by  the  city  on  the  bond,  it  was 
averred  that  the  judgment  against  the  plaintiff  was  recovered  in  con- 
sequence of  the  excavation  made  in  the  street  at  the  place  described 
in  the  permit,  whereas  by  the  record  of  the  judgment  it  appeared  the 
declaration  in  that  suit  averred  it  was  in  consequence  of  the  excavation, 
and  a  failure  of  the  city  to  maintain  lights  in  the  night  at  the  place  where 
the  accident  occurred :  Held,  there  was  no  variance  in  respect  to  the 
alleged  breach  of  the  condition  of  the  bond.  McCarthy  et  al  v.  City  of 
Chicago,  39. 

POSSESSION. 

Notice  by  possession. 

1.  Where  a  purchaser  of  land  is  in  possession,  such  possession  will 
operate  as  constructive  notice  to  a  subsequent  purchaser  from  the  same 
vendor,  of  the  right  of  the  party  in  possession.  Warren  et  al.  v.  Rich- 
mond, 52. 
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In  forcible  entry  and  detainer. 

2.  Of  tlie  character  of  possession  required  to  maintain  the  action.  See 
FORCIBLE  ENTRY  AND  DETAINER,  5  to  8. 

Adverse  possession. 

3.  What  constitutes.    See  LIMITATIONS,  2. 

Under  limitation  act  of  1839. 

4.  Necessity  of  a  continuous  possession.    See  LIMITATIONS,  3. 

PRACTICE. 

Time  of  taking  action  in  court. 

1.  Under  notice  to  do  so  on  a  particular  day.  Where  a  person  is 
notified  that  a  particular  step  will  be  taken  in  court  on  a  particular  day 
of  the  term,  it  is  his  duty  to  be  present  at  the  time  and  await  the  action 
of  the  court,  or  take  a  rule  on  the  party  giving  the  notice  to  proceed 
with  his  motion  or  cause  by  filing  the  necessary  papers,  and  on  his 
failing  to  comply  with  such  rule,  to  have  the  proceeding  dismissed. 
Shoemate  et  al.  v.  Lockridge,  Admr.  503. 

Question  of  law  or  fact. 

2.  Whether  a  promissory  note  was  given  in  satisfaction  of  a  prece- 
dent debt,  is  a  question  of  fact  for  a  jury,  not  a  question  of  law. 
Archibald  v.  Argall,  307. 

PRACTICE  IN  THE  SUPREME  COURT. 

Abstracts  and  briefs. 

1.  Necessity  tliereof.  In  this  case,  the  plaintiff  in  error  failed  to 
comply  with  the  rules  by  filing  an  abstract  or  a  printed  brief,  and  the 
cause  was  dismissed  on  account  of  such  omission.  Holden  et  al.  v. 
Herkimer  et  al.  258. 

Who  may  assign  error. 

2.  As  a  general  rule,  one  of  several  parties  to  a  suit  can  not  avail  of 
an  error  committed  against  his  co-plaintiff  or  co-defendant,  but  this 
rule  is  subject  to  the  limitation  that  the  party  seeking  to  avail  of  such 
error  is  not  affected  by  it.     Oreenman  et  al.  v.  Harvey,  386. 

'  3.  So,  where  a  widow  instituted  a  suit  for  an  assignment  of  her 
dower  in  lands  which  her  husband,  in  -his  lifetime,  had  sold  and  agreed 
to  convey,  making  the  purchasers  and  the  heirs  at  law  parties  defend- 
ant, and  a  decree  was  rendered  in  accordance  with  the  prayer  of  the 
bill,  upon  writ  of  error  sued  out  by  the  purchasers,  they  may  assign  as 
error,  that  there  was  no  service  of  process  in  the  court  below  upon 
one  of  the  heirs,  who  was  a  minor,  although  such  minor  did  not  join 
in  the  writ  of  error,  because  it  would  be  their  right  to  have  all  ques- 
tions in  regard  to  the  dower  settled  in  that  proceeding.    Ibid.  386 
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Error  will  not  always  reverse. 

4.  This  court  will  not  reverse  for  error  committed,  unless  it  appears 
that  such  error  worked,  or  was  calculated  to  work  injury  to  the  party 
complaining.     Calhoun  v.  CNeal  et  al.  354. 

In  regard  to  costs. 

5.  Where  error  has  been  removed  by  amendment  in  the  court  below. 
See  COSTS,  5. 

PRESUMPTIONS. 

Presumptions  of  law  and  fact. 

1.  By  what  authority  a  street  is  being  paved.  In  an  action  against  a 
city,  to  recover  for  injuries  received,  by  reason  of  an  excavation  which 
was  made  in  one  of  its  streets,  as  an  adjunct  in  the  laying  of  a  pave- 
ment therein,  on  an  objection  that  there  was  no  proof  the  work  was 
being  done  by  the  order  of  the  proper  city  authorities,  it  was  lield,  to 
be  a  reasonable  presumption,  when  such  work  is  being  done  within  the 
limits  of  a  city,  that  it  is  done  by  the  proper  authority  of  the  city.  City 
of  Chicago  v.  Johnson,  91. 

2.  And  the  excavation  being  an  adjunct  to  the  paving,  the  same 
presumption  must  obtain,  that  it  also  was  made  by  the  same  authority 
directing  the  paving.     Ibid.  91. 

3.  Assignment  without  date — presumption  as  to  time  of  assignment. 
See  ASSIGNMENT,  3,  4. 

4.  Presumption  in  support  of  an  order  to  sell  land  to  pay  debts.  See 
ADMINISTRATION  OF  ESTATES,  4. 

5.  As  to  application  of  payments.    See  PAYMENTS,  2. 
Of  boundaries  on  water  courses. 

6.  Presumption  whether  they  extend  to  the  thread  of  the  stream.  See 
BOUNDARIES,  1,  2. 

PRINCIPAL  AND  AGENT.     See  AGENCY. 

PROCESS. 

Service  of  summons  in  chancery. 

1.  Upon  several  defendants.  The  return  upon  a  summons  in  chan- 
cery against  several,  was  as  follows:  "Served  the  within  named,  by 
leaving  a  true  copy  of  the  same  with  the  within  named,"  giving  the 
names  of  the  several  defendants :  Held,  it  might  reasonably  be  inferred 
from  the  return,  that  a  copy  was  delivered  to  eaclf  defendant.  Green- 
man  et  al.  v.  Harvey,  386. 

2.  But  if  the  return  would  not  bear  that  construction,  it  could 
only  be  understood  that  a  copy  was  delivered  to  all  the  defendants 
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collectively,  and  not  to  one  of  the  number,  and  such  a  service  would 
be  sufficient.     Greenman  et  al.  v.  Harvey,  386. 

Service  of  process  upon  infants. 

3.  Necessity  thereof.  In  a  suit  in  chancery,  an  infant  was  made  a 
party  defendant  in  the  bill,  but  was  not  named  in  the  summons  or 
served  with  the  process.  The  guardian  of  the  minor  defendant,  how- 
ever, was  named  in  the  process  and  served  therewith,  and  entered 
the  appearance  of  his  ward  and  filed  an  answer :  Held,  this  was  not 
sufficient  to  give  the  court  jurisdiction  of  the  person  of  the  minor; 
that  could  be  acquired  only  by  service  upon  the  minor  himself.  The 
guardian  had  no  authority  to  enter  his  appearance.    Ibid.  386. 

Return  upon  process. 

4.  Of  the  time  of  service.  A  return  upon  a  summons  was  as  follows : 
"  Served  the  within  named,"  giving  the  names  of  the  defendants,  and 
concluding  thus:  "This  fifth  day  of  April,  1867 :J\  Held,  that  by  a 
proper  construction  of  the  return,  the  summons  was  served  on  the  date 
mentioned,  and  the  return  was  sufficiently  certain  in  that  regard. 
Ibid.  386. 

Amendment  of  officer's  return.    See  AMENDMENT,  1. 

Contract  extorted  under  illegal  process. 

Judgment,  with  stay  of  execution.     See  DURESS,  1. 

PROMISSORY  NOTE. 

Given  for  a  precedent  debt. 

1.  Whether  in  extinguishment  thereof.  The  mere  giving  of  a  promis- 
sory note  does  not,  of  itself,  extinguish  a  precedent  debt,  whether  it  be 
an  account  or  other  demand.  In  such  case  it  is  a  question  of  intention, 
which  may  be  manifested  either  by  an  express  agreement  or  by  the 
attendant  circumstances.     Archibald  v.  Argall,  307. 

Payment  of  damages  after  maturity. 

2.  Construction  of  a  note.  A  promissory  note  was  made  payable  "  at 
the  banking  house  of  Chesnut,  Blackburn  &  Dubois,  with  twenty- 
four  per  cent  per  annum  after  maturity,  as  compensation  and  damages 
for  non-payment :"     Held,  this  was  a  promise  to  pay  twenty-four  per 

,  cent  interest  per  annum,  upon  the  principal  sum  named  in  the  note, 
after  its  maturity,  if  not  then  paid.     Davis  v.  Rider  et  al.  416. 

PURCHASERS. 

Purchaser  pendente  lite. 

1.  A  purchaser  of  mortgaged  premises  from  a  mortgagee,  pending 
a  suit  to  redeem  from  the  mortgage,  will  hold  subject  to  the  equities  of 
the  parties  seeking  the  redemption.     Roberts  et  al.  v.  Fleming  et  al.  197. 

2.  Who  so  regarded.  A  judgment  creditor  filed  a  bill  for  discovery 
against  his  debtor  and  another,  to  ascertain  whether  the  debtor  had  any 
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property  which  could  be  subjected  to  the  payment  of  his  judgment.  A 
supplemental  bill  was  filed,  alleging  that  after  .filing  the  original  bill, 
the  complainant  had  levied  upon  and  purchased  at  the  sheriffs  sale  a 
tract  of  land,  the  legal  title  to  which  was  in  the  co-defendant  of  the 
debtor,  but  in  trust  for  the  latter.  By  the  supplemental  bill  it  was 
sought  to  have  the  title  of  the  complainant,  derived  under  his  judg- 
ment, established  as  paramount  to  that  held  by  the  alleged  trustee  of 
the  debtor.  After  the -filing  of  the  original  bill,  but  before  the  supple- 
mental bill  was  filed,  the  party  who  then  held  the  legal  title,  the  co-de- 
fendant of  the  debtor,  sold  and  conveyed  the  land  to  a  third  person : 
Held,  the  latter  would  not  be  regarded  as  a  purchaser  pendente  lite.  The 
original  bill,  being  a  mere  bill  for  discovery,  containing  no  allegations 
in  regard  to  this  land,  or  any  allusion  to  it  except  an  interrogatory  to 
the  debtor  whether  his  co-defendant  did  not  hold  it  in  trust  for  him, 
was  no  notice  to  subsequent  purchasers  that  the  debtor  had  equities  in 
the  laud  which  his  creditors  were  seeking  to  reach.  Low  et  at.  v.  Pratt 
et  al.  438. 

Purchaser  at  judicial  sale. 

3.  How  affected  by  a  reversal.  Where  a  purchaser  at  a  judicial  sale 
is  a  stranger  to  the  record,  he  is  not  chargeable  with  any  error  which 
may  be  supposed  to  exist  in  the  decree  under  which  he  purchased. 
Dingledine  v.  Hershman-  et  al.  280. 

Purchaser  under  chattel  mortgage. 

How  far  protected.    See  MORTGAGES,  16,  17. 

Mortgagee  purchasing  in  outstanding  title. 
Of  his  right  so  to  do.    See  MORTGAGES,  8,  9. 

Trustee  purchasing  at  his  own  sale. 

Effect  on  tJie  rights  of  the  mortgagor.     See  same  title,  7. 

Notice  to  a  subsequent  purchaser. 

By  possession  of  prior  purchaser.    See  POSSESSION,  1. 

PURCHASE  MONEY. 

Breach  of  covenant  against  incumbrances. 

Its  effect  on  the  right  to  compel  the  payment  of  the  purchase  money. 
See  COVENANTS  FOR  TITLE,  1. 

RAILROADS. 

Passengers. 

1.  Bights  of  carriers  and  passengers.  Railroad  companies  have  a  legal 
right  to  appropriate  a  portion  of  their  trains  exclusively  to  the  carry- 
ing of  freight,  and  to  entirely  exclude  passengers  from  the  same. 
Their  obligations  to  the  public  only  require  them  to  furnish  sufficient 
passenger  trains  to  accommodate  the  travel,  and  such  freight  trains  as 
the  business  of  the  country  along  their  line  requires.     They  are  uot 
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required  to  carry  passengers  on  their  freight  trains,  or  freight  on  their 
passenger  trains.  But  they  may,  if  they  choose,  do  either.  Chicago  & 
Alton  Railroad  Co.  v.  Randolph,  510. 

2.  When  a  passenger  purchases  a  ticket,  he  only  acquires  the  right  to 
be  carried  according  to  the  custom  of  the  road.  He  has  a  right  to  go 
to  the  place  for  which  his  ticket  calls,  on  any  train  that  usually  carries 
passengers  to  that  place.  But  he  does  not  acquire  the  right  to  insist 
that  the  company  shall  carry  him  out  of  the  customary  course  of  their 
road.  It  is  his  duty,when  he  obtains  a  ticket,  to  inform  himself  as  to 
the  usual  mode  of  travel  on  the  road,  and,  so  far  as  the  customary 
mode  of  carrying  passengers  is  reasonable,  he  should  conform  to  it. 
Ibid.  510. 

3.  Railroad  companies,  furnishing  reasonable  means  for  carrying  pas- 
sengers to  all  their  stations,  have  the  right  to  run  trains  that  only  stop 
at  designated  or  the  principal  stations  on  their  road.  And  when  a 
person  purchases  a  ticket,  he  should  ascertain,  before  getting  on  a  train, 
whether  such  train  will  only  stop  at  the  principal  stations,  or  at  all  of 
them ;  and  were  he  to  get  on  one  that  was  not  accustomed  to  stop  at 
the  station  to  which  he  desired  to  go,  and  for  which  his  ticket  called, 
he  would  not,  without  an  agreement  to  stop,  have  any  right  to  insist 
upon  the  company's  changing  the  course  of  their  business  for  his  accom- 
modation, and  to  serve  his  convenience.    Ibid.  510. 

4.  And  should  a  person  get  on  a  train,  without  the  consent  of 
the  employees  of  the  road,  not  accustomed  to  stop  at  the  station  to 
which  he  desired  to  go,  and  for  which  his  ticket  called,  the  taking  up 
of  his  ticket  merely,  without  an  agreement  to  stop  at  the  desired  sta- 
tion, would  not  amount  to  an  undertaking  by  the  company  to  put  him 
off  at  that  place.     Ibid.  510. 

5.  In  such  a  case,  the  passenger  is  in  the  wrong,  and  has  no  right 
to  insist  that  he  should  be  safely  put  off  at  the  point  he  desires,  or  to 
be  carried  through  without  charge.     Ibid.  510. 

6.  Ejecting  passenger  from  freight  train— for  want  of  a  ticket.  In  a 
suit  against  a  railroad  company  for  damages  resulting  to  the  plaintiff  by 
reason  of  his  being  put  off  a  freight  train  on  which  he  had  taken  pas- 
sage without  first  procuring  a  ticket,  it  was  objected  that  the  plaintiff 
had  not  proven  such  train  was  employed  in  carrying  passengers :  Held, 
it  was  sufficient  that  the  evidence  showed  defendants,  at  the  time  of  the 
occurrence,  were  accustomed  to  carry  passengers  on  freight  trains ;  that 
notices  were  posted  up  around  the  window  of  the  ticket  office,  that 
passengers  on  freight  trains  must  first  obtain  tickets,  and  that  there 
were  persons  on  the  train  who  had  procured  tickets.  Illinois  Central 
Railroad  Co.  v.  Sutton,  397. 

7.  Of  tlie  place  of  putting  them  off  for  want  of  tickets.  Railroad 
companies  are  liable  for  injuries  caused  to  a  person  by  reason  of  the 
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company  or  their  servants  putting  him  off,  or  compelling  him  to  leave 
their  train  at  any  other  than  a  regular  station.  Illinois  Central  Railroad 
Co.  v.  Sutton,  397. 

Measure  of  damages. 

In  an  action  against  a  railroad  company  for  personal  injuries.  See 
MEASURE  OF  DAMAGES,  1. 

RATIFICATION. 

Where  agent  exceeds  his  authority.    See  CONTRACTS,  12. 

Sale  of  husband's  property  by  wife. 

Without  authority— ratification.    See  HUSBAND  AND  WIFE,  1. 

RECOGNIZANCE. 

Judgment  of  forfeiture. 

1.  Of  its  sufficiency.  Upon  the  principal  in  a  recognizance  failing  to 
appear  according  to  the  exigencies  of  the  bond,  a  default  was  taken  and 
a  forfeiture  declared,  as  follows:  "It  is  therefore  considered  by  the 
court,  that  the  recognizance  of  the  said  defendant  be,  and  is  hereby 
declared  to  be  forfeited,  and  that  the  default  of  said  defendant,  and  of 
his  securities,  be  entered  of  record,  and  that  scire  facias  issue  herein 
against  the  said  principal  and  his  securities,"  designating  them  by  their 
individual  names,  returnable,  etc. :  Held,  this  was  a  sufficient  judgment 
of  forfeiture  against  the  sureties,  as  well  as  against  the  principal. 
Banta  et  al.  v.  The  People,  434. 

Scire  facias  on  recognizance. 

2.  Against  whom  it  should  issue.  A  scire  facias,  issued  on  a  judgment 
of  forfeiture  of  a  recognizance  against  the  sureties  alone,  is  insufficient. 
It  should  issue  against  the  principal  as  well  as  against  the  sureties.  Ibid. 
434. 

Construction  of  a  recognizance. 

3.  As  to  its  amount.  Where  the  principal  in  a  recognizance,  and  two 
others,  as  his  sureties,  acknowledged  themselves  to  owe  the  people  "the 
said  principal  the  sum  of  two  thousand  dollars,  and  the  said  sureties  each 
the  sum  of  two  thousand  dollars,  respectively,"  it  was  held,  this,  in 
effect,  was  but  a  joint  and  several  obligation  to  pay  the  sum  of  two 
thousand  dollars,  and  not  an  obligation  to  pay  each  the  sum  of  two 
thousand  dollars,  thus  requiring  the  payment  of  six  thousand  dollars  to 
satisfy  the  recognizance.    Ibid.  434. 

RECORDING  ACT. 
Its  operation  under  limitation  act  of  1839.    See  LIMITATIONS,  4. 
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When  allowable. 

1.  WJtether  damages  are  remote.  A  claim  originating  in  contract  may 
be  set  off  against  one  founded  in  tort,  if  the  counter  claims  arise  out  of 
the  same  subject  matter  on  which  the  suit  on  the  contract  is  brought, 
and  are  susceptible  of  adjustment  in  one  action.  Burroughs  y.Clancey, 
30. 

2.  In  covenant  on  a  lease.  So,  in  an  action  of  covenant  on  a  lease, 
brought  by  the  lessor,  alleging  divers  breaches,  the  defendant  pleaded 
that  the  premises  were  leased  for  hotel  purposes ;  and  to  induce  defend- 
ant to  take  them,  the  plaintiff  falsely  represented  there  was  good  and 
sufficient  drainage  under  the  ground  to  carry  off  the  slops  and  waste 
water  from  the  premises,  and  that  the  premises  were  in  good,  whole- 
some condition ;  that,  relying  on  these  representations,  defendant,  at 
great  expense,  moved  into  the  premises,  and  had  many  guests,  but,  by 
reason  of  inadequate  drainage,  the  premises  became  in  such  bad  order 
and  condition,  that  his  guests  left  the  hotel,  and  he  had  sustained  dam- 
age to  the  extent  of  $1000,  which  he  offered  to  set  off,  etc. :  Held,  the 
damages  thus  claimed  were  not  remote,  and  could  be  recouped  in  the 
action,  as  they  arose  out  of  the  transaction.     Ibid.  30. 

REDEMPTION. 

By  judgment  debtor. 

1.  From  execution  sale — irregular  and  fraudulent  proceedings — remedy 
in  chancery.  The  land  of  a  judgment  debtor  was  sold  under  execution, 
March  14,  1868,  he  not  knowing  of  the  sale  at  the  time ;  but  hearing  a 
rumor  of  the  sale,  he  applied  at  the  sheriff's  office  in  May  or  June  follow- 
ing, and  also  in  October,  to  learn  the  facts,  and  was  told  on  both  occa- 
sions by  the  deputy  sheriff  that  there  had  been  no  sale,  nor  were  there 
any  papers  on  file  showing  a  sale  ;  on  the  contrary,  on  examining  a  book 
kept  by  the  sheriff,  there  was  found  written  across  the  face  of  a  notice 
of  the  sale  pasted  therein,  the  words  "  Ret.  by  order  of  plaintiff."  The 
purchaser  at  the  sale,  the  judgment  creditor,  did  not  pajr  the  costs  until 
nine  months  after  the  sale,  and  then  the  necessary  papers  were  made 
out  by  the  sheriff,  but  the  certificate  of  sale  was  still  not  placed  on  file. 
In  July,  1869,  the  debtor,  learning  what  had  been  done,  deposited  with 
the  sheriff  the  necessary  amount  for  redemption,  which  the  sheriff  refused 
to  receive  for  that  purpose.  While  the  money  was  so  deposited,  the 
judgment  creditor  assigned  the  certificate  of  purchase,  the  assignee  hav- 
ing full  knowledge  of  the  debtor's  rights:  Held,ou  bill  in  chancery  filed 
by  the  debtor,  on  the  sixth  of  August,  1869,  that  by  reason  of  the  irregu- 
lar and  fraudulent  conduct  of  the,  officer,  the  debtor  had  the  right  to 
redeem  from  the  sale,  at  least  within  twelve  months  after  the  papers 
evidencing  the  sale  were  actually  made  out.  Briscoe  et  al.  v.  York  et  al 
484. 
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REDEMPTION.     Continued. 


Redemption  from  sales  on  execution. 

2.  In  equity — lapse  of  time  as  to  a  party  residing  in  one  of  the  rebellious 
States.  A  judgment  ill  an  attachment  suit  was  rendered  against  a  party 
residing  in  the  State  of  Alabama,  in  the  year  1862,  the  war  of  the  rebel- 
lion then  being  in  active  progress.  The  attachment  was  levied  upon 
an  undivided  interest  of  the  defendant  in  a  tract  of  land  in  this  State, 
and  a  sale  was  had  on  the  thirteenth  of  December,  1862,  the  plaintiff  in 
the  suit  being  the  purchaser.  The  time  of  redemption  expired  on  the 
thirteenth  of  December,  1863.  The  debtor  died  in  the  State  of  Alabama 
in  October,  1864,  without  having  redeemed  from  the  sale.  Hostilities 
did  not  cease  until  the  thirteenth  of  June,  1865.  In  the  meantime  the 
purchaser  at  the  sale  had  obtained  a  deed,  and  sold  a  portion  of  his  inter- 
est, and,  upon  partition,  the  residue  was  allotted  to  him  in  severalt3r. 
In  April,  1866,  less  than  one  year  after  hostilities  ceased,  the  heirs  of 
the  debtor,  some  of  whom  were  minors,  filed  their  bill  to  redeem  from 
the  sale,  so  far  as  concerned  that  portion  of  the  land  still  held  by  the 
first  purchaser:  Held,  that  in  analogy  to  the  rule  that  the  statute  of 
limitations  was  suspended  in  its  operation  during  the  war,  as  to  parties 
similarly  situated,  the  time  for  the  redemption  should  likewise  be  sus- 
pended, and  the  heirs  were  still  entitled  to  redeem.  Mixer  et  al.  v. 
Sibley  et  al.  62. 

3.  Of  the  terms  upon  which  redemption  was  allowed.  In  fixing  the 
terms  upon  which  the  heirs  should  be  allowed  to  redeem,  it  was  consid- 
ered, inasmuch  as  there  was  no  evidence  of  bad  faith  on  the  part  of  the 
creditor  in  obtaining  his  judgment,  or  in  his  purchase  at  the  sheriff's 
sale,  he  would  not  be  required  to  account  for  any  surplus,  over  and 
above  the  amount  of  his  judgment,  received  by  him  from  a  sale  of  a 
portion  of  his  interest.  If,  however,  the  amount  received  by  him  did 
not  equal  the  amount  of  his  judgment,  the  heirs  seeking  redemption 
should  pay  the  balance  of  the  judgment;  upon  paying  which,  or  if  the 
receipts  by  the  creditor  on  the  sale  he  had  made  should  equal  or  exceed 
the  amount  of  his  judgment,  he  should  release  to  the  heirs  his  title  to 
the  portion  of  the  land  still  held  by  him,  he  being  required  to  remove 
at  his  own  cost,  any  incumbrance  he  may  have  placed  on  the  premises, 
and  to  be  allowed  for  all  taxes  and  assessments  paid  by  him  thereon, 
and  other  necessary  expenses  attending  the  same.     Ibid.  62. 

Jurisdiction  in  chancery. 

4.  In  such  case.  Although  the  right  of  redemption  in  such  case  is 
a  strictly  legal  right,  yet  as  that  right  still  existed,  but  the  sheriff's  deed 
standing  in  the  way  of  the  redemption,  a  court  of  equity  would  inter- 
pose to  remove  the  obstruction,  and  having  thus  properly  obtained  juris- 
diction, would  retain  the  cause  in  order  to  dispose  of  the  whole  subject. 
Ibid.  62. 
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REDEMPTION.     Continued. 

By  a  junior  judgment  creditor. 

5.  After  the  lien  of  the  prior  judgment  has  expired.  Where  a  levy 
upon  laud  is  pending  at  the  time  of  the  expiration  of  the  lien  of  the 
judgment  under  which  the  levy  was  made,  whatever  right  of  redemp- 
tion may  have  existed  in  a  junior  judgment  creditor  by  virtue  of  such 
levy,  such  right  of  redemption  would  cease  to  exist  with  the  lien  of  the 
elder  judgment.     Tenney  et  al.  v.  Hemenway,  98. 

Redemption  from  mortgage. 

By  whom,  and  upon  what  terms.     See  MORTGAGES,  10,  11,  12. 

RELEASE. 

Release  of  surety. 

1.  By  extension  of  time  to  the  principal.  An  agreement  to  extend 
the  time  of  payment,  to  operate  as  a  release  of  the  surety,  must  be,  on 
sufficient  consideration,  legal  and  binding.  It  must  be  such  an  agree- 
ment as  can  be  interposed  to  prevent  a  recovery  on  the  debt,  such  as 
suspends  the  action,  and  without  the  concurrence  of  the  surety.  If 
the  agreement  be  a  nudum  pactum,  or  illegal,  the  rights  of  the  creditor 
as  against  the  surety  will  remain  unimpaired.  Galbraith  v.  Fullerton, 
126. 

2.  Effect  of  an  usurious  contract.  Neither  of  the  parties  to  an 
unexecuted  usurious  or  unlawful  contract,  is  bound  by  it,  or  estopped 
from  repudiating  the  same,  where  such  party  would  derive  no  benefit, 
or  acquire  an  advantage  he  did  not  previously  hold,  by  such  repudia- 
tion.   Ibid.  126. 

3.  So  where  the  payee  of  a  note  entered  into  an  agreement  with  the 
principal,  without  the  knowledge  or  consent  of  the  surety,  to  extend 
the  time  of  payment  of  the  note  for  one  year,  upon  condition  that  the 
principal  should  pay  him  fifteen  per  cent  interest,  it  was  held,  that 
neither  the  payee  nor  the  principal  was  bound  by  the  agreement,  and 
that  the  surety  was  not  thereby  released  from  his  liability.     Ibid.  126. 

REMAINDERMAN. 

In  personal  property. 

Of  his  rights,  as  respects  the  tenant  for  life.    See  WILLS,  5. 

REMEDIES. 

Concurrent  remedies. 

1.  On  mortgage  debt.    See  MORTGAGES,  1,  2. 

Remedy  as  between  partners. 

2.  When  at  law.    See  PARTNERSHIP,  2,  3,  4. 
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REMEDIES.     Continued. 

AS  BETWEEN  CO-SURETIES. 

3.  When  the  remedy  is  in  chancery.    See  CHANCERY,  4. 

Officer — de  facto  or  de  jure. 

4.  Not  determinable  in  an  action  of  replevin.    See  OFFICER,  2. 

NUL  TIEL  CORPORATION. 

5.  Not  pleadable  in  a  collateral  proceeding.  See  CORPORA- 
TIONS, 2. 

Validity  of  tax. 

6.  Can  not  be  questioned  in  replevin.     See  REPLEVIN,  1  to  5. 

Trespass  by  cattle. 

7.  Remedy  is  trespass,  not  trover.     See  TROVER,  1. 

Judgment  improperly  changed. 

8.  Remedy  in  chancery.     See  CHANCERY,  11,  12. 

To  review  a  decree  of  a  former  term. 

9.  Not  by  motion.    See  MOTION,  1. 

Of  contracts  by  towns. 

10.  The  remedy  thereon,  generally.    See  ASSUMPSIT,  1,  2. 

11.  When  payable  out  of  a  special  fund.    Same  title,  3,  4. 

REPLEVIN. 

Validity  of  a  tax. 

1.  Can  not  be  questioned  in  replevin.  The  question  of  the  validity 
of  a  tax  can  not  be  considered  in  an  action  of  replevin ;  so  where  the 
defendant  in  such  action  justified,  on  the  ground  that  he  seized  the 
property  as  collector  of  taxes  for  a  town,  the  plaintiff  can  not  properly, 
in  that  proceeding,  question  the  legality  of  the  ordinance  under  which 
the  tax  was  levied.     Mt.  Carbon  Coal  &  Railroad  Co.  v.  Andrews,  177. 

2.  A  replication  to  such  a  plea,  denying  that  there  were  any  taxes 
or  assessments  due  and  owing  from  the  plaintiff  to  the  town,  would  be 
bad  on  demurrer,  because  the  effect  of  it  would  be  to  open  the  entire 
question  as  to  the  legality  of  the  tax,  and  the  manner  of  its  being 
levied.    Ibid.  177. 

3.  So,  too,  a  replication  averring  that  the  property  in  controversy 
was  not  liable  to  be  distrained  for  the  payment  of  taxes,  was  held  bad, 
because  no  property  is  exempt  from  seizure  and  sale  for  taxes  due  from 
the  owner,  and  under  the  pleading  the  prohibited  question,  as  to  the 
legality  of  the  tax,  would  be  presented.    Ibid.  177. 

4.  Dismissal  of  action.  Should  it  be  made  to  appear  to  the  court,  in 
which  an  action  of  replevin  is  pending,  by  the  pleadings  or  otherwise, 
that  a  trial  of  the  rights  of  the  parties  will  involve  the  question  of  the 
legality  of  a  tax,  or  of  the  law  under  which  it  was  imposed,  it  becomes 
at  once  the  duty  of  the  court  to  dismiss  the  suit.    Ibid.  177. 

39— 53rd  III. 
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REPLEVIN.    Validity  op  a  tax.     Continued. 

5.  What  taxes  are  embraced  in  this  rule.  A  tax  levied  by  an  incorpo- 
rated town,  is  embraced  in  the  prohibition,  that  property  shall  not  be 
taken  in  replevin,  which  has  been  seized  for  any  tax  which  has  been 
levied  by  virtue  of  any  law  of  this  State.  Mt.  Carbon  Coal  &  Railroad 
Co.  v.  Andrews,  177. 

RESCISSION  OF  CONTRACTS.     See  CONTRACTS,  13. 
RETURN  UPON  PROCESS.    See  PROCESS,  4. 

REVERSAL. 

Purchasers. 

Effect  of  a  reversal  upon  tlie  rights  of  purchasers.  See  PURCHA- 
SERS, 3. 

REVOCATION. 

Op  authority  to  pay  over  money. 

1.  To  a  third  person.  An  attorney,  receiving  a  claim  for  collection, 
stated  in  his  receipt  therefor  that  the  money,  when  collected,  was  to  be 
paid  to  a  third  person.  This  was  held  to  be  merely  an  authority  to  the 
attorney  to  dispose  of  the  proceeds  of  the  claim  in  that  manner,  and 
such  authority  could  at  any  time  be  revoked.    Swartz  v.  Earls,  237. 

SALES. 

Judicial  sales. 

1.  Sale  of  land  en  masse  under  execution.  As  between  the  purchaser 
of  real  estate  at  an  execution  sale,  and  the  original  parties  to  the  suit, 
a  court  will  not  hesitate  to  set  aside  the  sale,  if  the  lands  were  sold  en 
masse,  where  there  appears  to  be  fraud  in  the  transaction  ■  but  as  against 
innocent  second  purchasers,  it  has  never  been  done.  Mixer  et  al.  v.  Sib- 
ley ei  al.  61. 

2.  Inadequacy  of  price — not  alone  sufficient.  Where  it  was  sought  to 
set  aside  a  sale  of  land,  on  the  ground  that  it  was  sold  en  masse,  and  that 
it  sold  at  only  one-fourth  its  estimated  value,  it  was  7ield,  that  mere 
inadequacy  of  price  is  not  sufficient,  of  itself,  to  set  aside  a  sale  in  any 
case  where  the  right  of  redemption  is  given,  unless  there  are  some  indi- 
cations of  fraudulent  practices,  or  some  advantage  taken  against  the 
debtor  not  warranted  by  law.    Ibid.  61. 

Sale  of  land  en  masse,  under  execution — lapse  of  time.      See  LIMITA- 
TIONS. 
Sales  under  chattel  mortgages.    See  MORTGAGES,  14. 

Delivery  op  property  sold. 

What  constitutes.    See  DELIVERY,  1. 
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SCIRE  FACIAS. 

Scire  facias  on  recognizance. 

Against  whom  it  should  issue.    See  RECOGNIZANCE,  2. 

SERVICE  OF  PROCESS. 

In  chancery. 

Upon  several  defendants.    See  PROCESS,  1,  2. 

Upon  infants. 

Necessity  thereof.    Same  title,  3. 

SPECIAL  ASSESSMENTS. 

For  work  not  done. 

1.  Upon  a  special  assessment  for  grading,  paving,  and  curbing  a 
street,  it  appeared  that  the  curbing  had  been  done  some  years  previ- 
ously, and  was  adopted  by  the  city  in  making  this  improvement,  no  new 
curbing  having  been  made  :  Held,  the  city  could  not  collect  an  assess- 
ment for  work  it  never  performed.     Dorathy  v.  City  of  Chicago,  79. 

Time  of  filing  objections  to  confirmation. 

2.  Tlv.'  clause  of  the  charter  of  the  city  of  Chicago,  which  requires 
objections  to  a  special  assessment  to  be  filed  at  least  one  day  prior  to 
the  meeting  of  the  common  council  at  which  the  confirmation  of  the 
assessment  will  be  applied  for,  is  construed  as  intending  that  a  day  shall 
intervene  between  the  last  day  of  publication  pf  notice  of  such  applica- 
tion and  the  action  of  the  council,  and  that  day  not  a  Sunday.  Burton 
et  al.  v.  City  of  Chicago,  87. 

3.  So,  where  the  last  day  of  such  publication  was  a  Saturday,  and 
the  council  confirmed  the  assessment  on  the  following  Monday,  the 
intervening  day  being  Sunday,  which  is  dies  non  juridicus,  it  was  held, 
the  parties  interested  had  no  opportunity,  such  as  the  law  contemplates, 
to  file  their  objections,  and  a  judgment  on  the  assessment  was  reversed 
on  that  ground.     Ibid.  87. 

Notice  of  application  for  judgment. 

4.  It  is  a  fatal  objection  to  a  judgment  on  a  special  assessment,  that 
the  record  contains  no  notice  of  an  application  therefor.  Waller  et  al.  v. 
City  of  Chicago,  88.    ; 

5.  And  a  notice  that  the  collector  would  apply  for  a  judgment  against 
property  assessed  for  private  drains,  would  not  authorize  a  judgment 
against  the  same  lands  for  an  assessment  to  curb,  pave  and  grade  a  street. 
Ibid.  88. 

Can  not  extend  beyond  the  scope  of  the  notice. 

6.  Where  a  notice  is  given  of  an  application  for  the  confirmation  of 
a  special  assessment  for  opening  or  extending  a  street  between  two 
given  points,  there  is  no  authority  for  making  an  assessment  for  open- 
ing or  extending  the  street  beyond  or  outside  of  the  points  named  in 
the  notice.     Owen  et  al.  v.  City  of  Chicago,  95. 
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SPECIAL    ASSESSMENTS. 

Can  not  extend  beyond  the  scope  op  the  notice.  Continued. 
7.  And  herein,  what  will  be  regarded  as  a  street.  So,  where  the  notice 
was  for  opening  or  extending  a  street  "  from  its  present  western  termi- 
nus," that  portion  of  the  street  which  was  actually  open  and  being 
traveled,  and  which  had  been  thrown  up  and  graded,  with  sidewalks 
built  on  both  sides,  and  where  one  lot  at  least,  fronting  on  the  street 
had  been  sold  by  the  owner  of  the  ground  on  each  side,  would  be 
regarded  as  a  part  of  the  street  spoken  of  in  the  notice,  and  the  assess- 
ment could  not  be  made  for  opening  or  extending  such  street  anywhere 
east  of  the  western  terminus  of  the  portion  so  in  public  use,  whether 
that  was  the  legal  terminus  of  the  street,  by  a  binding  dedication  or 
not.     Owen  el  al.  v.  City  of  Chicago,  95. 

Judgment  on  special  assessment. 

Its  requisites.    See  JUDGMENTS,  2,  3. 

STATUTES. 

Constitutionality. 

1.  Act  of  February  15,  1855,  creating  "  The  Drainage  Commission- 
ers," in  Cook  county — constitutionality  of  the  act  so  far  as  it  attempts 
to  confer  the  power  of  taxation.  Hessler  v.  The  Drainage  Commission- 
ers, 105.     See  TAXES,  2. 

2.  Twenty -fourth  section  of  the  Cost  act,  authorizing  a  fee  bill  and  exe- 
cution against  security  for  costs,  without  a  formal  judgment  against  him — 
constitutionality  of  the  act.     See  COSTS,  1,  2,  3. 

3.  Of  act  of  1867,  "  to  establish  a  police  for  the  city  of  East  St. 
Louis."    See  TAXES,  5. 

Statutes  construed. 

4.  Taxation  to  pay  bounties — by  towns  in  Fulton  county.  Act  of  Feb- 
ruary 9,  1865,  construed  in  Elrod  v.  Town  of  Bernadotte,  368.  See 
TAXES,  11,  12. 

5.  Tax  to  build  bridges — by  what  number  of  a  board  of  supervisors  it 
may  be  levied.  Sec.  6,  Art.  14  of  township  organization  law  construed 
in  Board  of  Supervisors  of  Cumberland  County  v.  Webster  et  al.  141. 
See  TAXES,  13. 

6.  The  same  subject  under  act  of  1867,  authorizing  taxation  in  Cumber- 
land county,  to  build  bridges.     See  same  title,  14. 

7.  Questioning  validity  of  lax  in  an  action  of  replevin.  The  statute 
on  that  subject  construed  in  Mi.  Carbon  Coal  and  Railroad  Co.  v. 
Andrews,  177.     See  REPLEVIN,  1  to  5. 

8.  Issuing  marriage  license  to  a  minor — who  subject  to  the  penally 
therefor,  and  who  may  sue  for  the  penalty.  The  statute  on  that  subject 
construed  in  Adams  v.  Cutright,  361.   See  MARRIAGE,  1 ;  PARTIES,  7. 
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STATUTES.     Statutes  construed.     Continued. 

9.  Conveyance  of  land  by  a  married  woman  during  her  minority.  The 
statute  construed  in  Hoyt  et  ux.  v.  Swar,  134.   See  CONVEYANCES,  2. 

10.  Appeals  for  delay — damages  in  the  supreme  court.  Construction 
of  the  statute  in  Toles  v.  Montague,  384.     See  DAMAGES,  2. 

11.  Judgment  lien — toho  are  subsequent  incumbrancers,  within  the  stat- 
ute limiting  tlie  duration  of  a  judgment  lien.  Gridley  v.  Watson,  186. 
See  LIENS,  4. 

12.  Forcible  entry — by  vendor  against  purchaser  in  possession.  Act  of 
1861  construed  in  Wilburn  v.  Haines,  207.  See  FORCIBLE  ENTRY 
AND  DETAINER,  1,  2,  3. 

13.  Assessment  of  damages — by  the  clerk,  and  by  tlie  court.  The  prac- 
tice act  and  act  of  1863  construed  in  Towner  etal.  v.  George  &  Son,  168. 
See  ASSESSMENT  OF  DAMAGES,  1,  2. 

14.  Suit  by  a  town  for  a  penalty — before  what  justices  of  the  peace  to 
be  brought.  The  sixth  section  of  article  twelve,  and  one  hundred  and 
third  section  of  article  seventeen,  construed  in  Town  of  Chatham  v. 
Mason,  411.     See  JUSTICES  OF  THE  PEACE,  1,  2. 

15.  New  trials — how  many  may  be  granted.  The  34th  section  of  the 
practice  act  construed,  in  Silsbe  v.  Lucas  et  al.  479.  See  NEW 
TRIALS,  1. 

16.  Special  dower  of  widow — of  its  character  and  amount.  The  stat- 
ute construed  in  Strawn  et  al.  v.  Straicn,  263.     See  WIDOW,  4  to  7. 

17.  Renunciation  of  the  icill  of  her  husband,  by  a  widow — of  her  elec- 
tion, under  the  tenth  and  fifteenth  sections  of  the  dower  act.  Construction 
of  those  sections,  in  White  et  al.  Exrs.  v.  Dance,  413.  See  WIDOW 
1,2. 

STREETS  OF  A  CITY.    See  HIGHWAYS. 

STREETS  IN  CHICAGO. 

Of  their  use,  for  purposes  of  building. 

Power  of  the  Board  of  Public  Works,  in  respect  thereto.  See  CHI- 
CAGO, CITY  OF. 

SUBSCRIPTION. 

When  binding. 

1.  Where  a  party  subscribed  towards  the  payment  of  a  debt  due  for 
the  building  of  a  church  edifice,  and  the  trustees  of  the  church,  after- 
ward, in  their  corporate  capacity,  but  on  the  faith  of  the  subscription 
list,  borrowed  money  to  pay  the  church  debt,  it  was  held,  that  the  pay- 
ment of  such  subscription  could  be  enforced,  as  coming  within  the  rule 
that  where  a  person  subscribes  to  a  public  enterprise,  and  work  is  done, 
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SUBSCRIPTION.    When  binding.     Continued. 

money  expended  or  liability  incurred,  on  the  faith  of  such  subscription, 
it  becomes  binding.  Trustees,  of  the  M.  E.  Church  of  Illiopolis  v.  Gur- 
vey,  401. 

2.  And  the  fact  that  the  trustees  used  the  money,  so  borrowed,  to 
discharge  a  pre-existent  debt,  does  not  change  the  fact  that  they  incurred 
a  new  and  different  liability.     Ibid.  401. 

SUNDAY. 
Is  dies  non  juridicus.    Sec  SPECIAL  ASSESSMENTS,  3. 

SURETY. 

Of  surety's  rights  before  he  is  damnified. 

1.  Where  the  principal  debtor  executes  to  the  payee  of  a  note  on 
which  there  is  personal  security,  a  mor.fgage  for  further  security,  until 
the  surety  pays  the  debt  he  has  no  right  to  be  subrogated  to  the  rights 
of  the  mortgagee,  and  to  have  the  mortgaged  premises  sold  and  the 
money  paid  to  him.     Conwell  et  al.  v.  McCoivan  et  al.  363.* 

On  administrator's  bond. 

Extent  of  surety's  liability.  See  ADMINISTRATION  OF  ES- 
TATES, 1. 

Security  for  costs.    See  COSTS,  1,  2,  3. 

Release  of  surety.     See  RELEASE,  1,  2,  3. 

Of  co-sureties. 

Of  rights  between  themselves — where  the  principal  indemnifies  one  of 
them.    See  CHANCERY,  4. 

TAXES. 

Power  of  taxation. 

1.  Upon  whom  it  may  be  conferred.  Under  our  State  constitution  the 
right  of  taxation  in  no  form  can  be  granted  by  the  gfeneral  assembly  to 
private  persons  or  to  private  corporations.  Hessler  v.  The  Drainage 
Commissioners,  105. 

Power  of  "  The  Drainage  Commissioners." 

2.  Under  act  of  February  15,  1855,  authorizing  the  drainage  of  wet 
lands  in  certain  townships  in  Cook  county,  and  constituting  certain 
persons  therein  named  a  body  politic  and  corporate  by  the  name  and 
style  of  "  The  Drainage  Commissioners,"  it  is  held,  that  so  much  of  the 
act  as  undertakes  to  confer  upon  the  commissioners  the  power  to  levy 
a  tax,  under  the  name  of  assessments,  upon  lands  within  the  designated 
districts,  to  carry  out  the  objects  of  the  corporation,  is  in  violation  of 

*See,  also,  Darst  v.  Bates  et  al.  51  111.  439. 
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section  5,  of  article  9,  of  the  constitution,  the  commissioners  not  being 
"corporate  authorities"  of  the  district  to  be  affected  by  their  action, 
and  the  corporation  being  merely  a  private  corporation.  Hessler  v.  The 
Drainage  Commissioners,  105. 

Consent  of  the  people. 

3.  Essential  to  the  power  of  taxation.  Although  several  towns  may 
be  united  in  one  district  for  the  special  purpose  of  establishing  and 
maintaining  certain  designated  improvements,  and  the  corporate 
authority  of  the  district  so  created,  in  respect  to  the  object  of  its  crea- 
tion, may  be  vested  in  commissioners  specially  created  for  the  purpose, 
and  in  whom  the  power  may  be  vested  of  assessing  and  collecting  taxes 
for  the  special  corporate  purposes  within  the  new  corporate  district, 
yet  a  local  burden  of  that  character  can  not  be  imposed  upon  the 
people  of  the  district  so  created,  without  their  consent.     Ibid.  105. 

"Corporate  authorities." 

4.  Who  constitute  for  purposes  of  taxation.  By  the  term  "cor- 
porate authorities,"  as  used  in  the  constitution,  must  be  understood 
those  municipal  officers  who  are  either  directly  elected  by  the  popula- 
tion to  be  taxed,  or  appointed  in  some  mode  to  which  they  have  given 
their  assent.    Ibid.  105. 

Taxation  for  corporate  purposes. 

5.  By  whom  tlie  power  may  be  exercised — constitutionality  of  the  act 
of  1867,  "  to  establish  a  police  for  the  city  of  East  St.  Louis."  That  act 
provides  for  the  appointment  by  the  governor,  with  the  consent  of  the 
senate,  of  three  commissioners,  who  were  to  control  the  police  depart- 
ment of  the  city,  and  in  case  of  a  failure  of  the  city  council  to  appro- 
priate money  according  to  their  annual  estimate  of  the  amount 
required,  the  commissioners  were  given  the  unlimited  power  to  issue 
certificates  of  indebtedness  in  the  name  of  the  city,  which  should  be 
receivable  in  payment  of  city  taxes,  and  by  an  amendatory  act,  these 
certificates  are  made  convertible  into  city  bonds  on  demand  of  the 
holder :  Held,  this  act  is  in  violation  of  the  fifth  section  of  the  ninth 
article  of  the  constitution  of  1848,  authorizing  the  legislature  to  give 
the  corporate  authorities  of  cities  and  towns  the  right  of  taxation  for 
corporate  purposes.     Lomngston  v.  Wider  et  al.  302. 

6.  That  clause  of  the  constitution  is  a  limitation  upon  the  power  of 
the  legislature  to  grant  the  right  of  corporate  or  local  taxation  to  any 
other  persons  than  the  corporate  or  local  authorities.    Ibid.  302. 

7.  Who  are  "  corporate  authorities.''''  By  corporate  authorities,  as 
used  in  this  clause  of  the  constitution,  must  be  understood  those  muni- 
cipal officers  who  are  either  directly  elected  by  the  people  of  the  muni- 
cipality, or  appointed  in  some  mode  to  which  they  have  given  their 
assent.     Ibid.  302. 
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8.  These  police  commissioners  are  not  corporate  authorities  of  the 
cit}'-  over  whose  police  affairs  they  are,  by  the  act  creating  them,  given 
the  control,  because  by  that  act  they  are  forced  upon  the  people  of  the 
municipality,  without  reference  to  their  wishes  or  consent.  Lovingston 
v.  Wider  et  al.  302. 

9.  Power  to  create  a  debt  against  the  city.  "While  the  act  creating 
these  commissioners  does  not,  in  terms,  give  them  the  right  to  impose 
a  direct  tax,  yet  it  does  give  them  the  power  to  create  a  debt  against  the 
city ;  and  the  power  to  impose  a  tax  and  create  a  debt  to  be  discharged 
by  the  levy  of  a  tax,  are  substantially  the  same  thing.     Ibid.  302. 

Local  taxation  by  the  legislature. 

10.  Power  of  the  legislature  to  levy  a  local  tax.  The  doctrine  in  refer- 
ence to  the  possible  existence  of  cases  in  which  the  legislature  would 
be  authorized  to  levy  a  local  tax  without  the  consent  of  the  corpo- 
rate authorities,  has  no  application  in  a  case  where  it  is  attempted  to 
confer  a  discretionary  power  of  taxation  upon  persons  other  than  the 
corporate  authorities.     Ibid.  302. 

Taxation  for  bounty  purposes. 

11.  By  towns  in  Fulton  county,  under  act  of  February  9, 1865.  That 
act  authorizes  any  town  in  Fnlton  county  to  levy  and  collect  a  tax  for 
war  purposes,  not  to  exceed  three  per  cent  in  any  one  year,  to  pay  to 
volunteers,  substitutes  and  drafted  men,  who  might  enlist  or  be  drafted 
in  the  military  service  of  the  United  States.  It  is  held,  the  power  to 
levy  this  tax  was  not  exhausted  by  the  levy  of  a  tax  of  three  per  cent 
in  any  one  year,  but  the  act  contemplated  there  might  be  a  necessity 
for  a  further  levy,  which  might  be  made  to  any  extent,  so  it  did  not 
exceed  three  per  cent  in  any  one  year,  upon  the  taxable  property  in 
the  several  towns.    Elrod  v.  Town  of  Bernadotte,  368. 

12.  Under  this  act,  it  was  competent  for  the  several  towns  to  incur 
debts  for  the  purpose  contemplated,  and  if  the  tax  authorized  to  be 
levied  for  one  year  was  not  sufficient  to  pay  them,  successive  levies 
might  be  made,  until  a  sufficient  sum  should  be  raised  for  their  pay- 
ment, being  limited  only  to  the  three  per  cent  in  any  one  year.  Ibid. 
368. 

Tax  for  building  bridges. 

13.  What  number  of  supervisors  necessary  to  levy  the  same.    Less  than 
a  majority  of  the  whole  number  of  the  board  of  supervisors  in  a  county, 
cannot  appropriate  funds  to  aid  in  the  construction  of  bridges.     Nor 
can  less  than  a  majority  levy  a  tax  for  that  purpose.     Board  of  Super 
visors  of  Cumberland  county  v.  Webster  et  al.  141. 

14.  Under  act  of  1867  concerning  Cumberland  county.  So  an  order 
of  less  than  a  majority  of  the  whole 'number  of  supervisors  in  Cum- 
berland county,  making  a  levy  for  the  purpose  of  building  a  bridge, 
under  the  act  of  the  nineteenth  of  February,   1867,   authorizing  the 
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board  of  supervisors  of  Cumberland  county  to  levy  and  collect  a  special 
tax  for  the  purpose  of  building  bridges,  was  unauthorized  and  void. 
Board  of  Supervisors  of  Cumberland  county  v.  Webster  et  al.  141. 

Taxing  personal  property  of  non-residents. 

15.  By  cities.  Under  a  city  charter  granting  power  to  the  city  coun- 
cil to  collect  taxes  for  city  purposes  on  all  property,  real  and  personal, 
within  its  limits,  the  personal  property  of  non-residents,  the  actual  situs 
of  which  being  within  the  territorial  jurisdiction  of  the  city,  is  subject 
to  taxation,  for  the  corporate  purposes  of  said  city.  City  of  Dunleith  v. 
Reynolds  et  al.  45. 

16.  By  the  city  of  Dunleith.  In  an  action  of  assumpsit  against  the 
city  of  Dunleith,  deriving  power  from  its  charter  to  impose  a  tax  for 
corporate  purposes  on  all  property  within  its  limits,  to  recover  for  money 
paid  to  the  city  under  protest,  upon  a  tax  assessment  on  the  personal 
property  of  the  plaintiffs  situate  in  the  city,  the  plaintiffs  being  non  resi- 
dents, and  claiming  such  property  was  not  subject  to  taxation  by  the 
city,  the  evidence  showed  that  plaintiffs  were  contractors  to  build  railroad 
bridges,  and  had  a  contract  to  build  a  bridge  at  Dunleith,  across  the 
Mississippi  river ;  that  while  engaged  in  the  building  of  said  bridge, 
they  had  large  quantities  of  rock,  engines,  flat  boats,  teams,  etc  located 
for  nearly  a  year  in  said  city,  the  same  being  used  in  the  building  and 
construction  of  the  bridge ;  the  rock  was  put  into  the  bridge,  and  the 
engines,  flat  boats,  teams,  etc.  being  such  as  were  used  by  the  plaintiffs 
in  their  business  as  contractors:  Held,  such  property  was  subject  to 
taxation  by  the  city.     Ibid.    45. 

Equalizing  assessments. 

17.  As  between  improved  and  unimproved  lands.  The  board  of  super- 
visors, in  exercising  their  power  of  equalizing  assessments  between  the 
different  towns  of  the  county,  must  add  or  deduct  the  same  per  cent 
upon  all  the  real  estate  in  any  one  township.  McKee  v.  Board  of  Super- 
visors of  Champaign  County,  477. 

18.  So,  an  order  of  the  board  of  supervisors  increasing  the  valua- 
tion of  the  improved  lands  in  a  township  by  adding  one  hundred  per 
cent,  and  that  of  the  unimproved  lands  by  adding  twenty-five  per  cent, 
is  illegal  and  void.     Ibid.  477. 

Notice  by  collector. 

19.  Necessity  thereof.  A  judgment  entered  against  lands  for  taxes 
where  the  collector  failed  to  give  the  notice  required  by  statute  of  his 
intended  application  for  judgment,  is  invalid.     Ibid.  477. 

Eminent  domain. 

Not  applicable  to  the  levy  of  a  tax.    See  EMINENT  DOMAIN,  1. 

Injunction. 

To  restrain  collection  of  tax — when  allowable.    See  INJUNCTIONS,  2. 
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Validity  of  tax — how  questioned. 

Not  in  an  action  of  replevin.    See  REPLEVIN,  1  to  5. 

Judgment  for  taxes.  ' 

Its  requisites.    See  JUDGMENTS,  2,  3. 

TENANT  FOR  LIFE. 

In  personal  property. 

Of  his  rights  and  duties.    See  WILLS,  3,  4,  5. 

TOWNS. 

Contract  by  a  town. 

Employment  of  an  agent  to  secure  volunteers  in  towns  in  Fulton  county, 
under  act  of  1865.     See  CONTRACTS,  6. 

Remedy  against  a  town. 

Upon  its  contracts.     See  ASSUMPSIT,  1  to  4. 

Suit  by  a  town  for  a  penalty. 

Before  what  justices  of  the  peace  to  be  brought.  See  JUSTICES  OF 
THE  PEACE. 

TRESPASS. 

When  the  remedy. 

For  trespass  by  cattle — trover  will  not  lie.    See  TROVER,  1. 

TROVER. 

Whether  it  will  lie. 

1.  Trespass  by  cattle.  Where  the  cattle  of  one  person  break  into  the 
inclosure  of  another,  and  eat  and  destroy  the  growing  corn  of  the  latter, 
his  remedy  is  trespass.  Trover  will  not  lie,  even  though  the  owner  of 
the  cattle  knew  they  were  breachy,  and  that  they  had  been  in  the 
habit  of  committing  such  depreciations.    Smith  v.  Archer,  241. 

TRUSTS. 

Of  trusts  in  parol. 

1.  Subsequent  declaration  thereof  in  writing.  Where  land  was  con- 
veyed by  a  deed,  absolute  in  form,  but  designed  to  be  held  in  trust,  the 
grantee  may  declare  the  trust  in  a. separate  deed,  or  instrument  in  wri- 
ting signed  by  him,  or  in  an  answer  in  chancery  in  a  suit  concerning 
the  property,  to  which  the  trustee  is  a  party.  McLaurie  et  al.  v.  Part- 
low,  341.  • 

USURY. 

Whether  contract  usurious. 

1.  Reserving  a  higher  rate  of  interest  than  ten  per  cent,  after  maturity. 
A  promissory  note  was  given,  for  $146.15,  payable  eighty  days  after 
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date,  with  interest  at  twenty-four  per  cent  per  annum,  after  maturity, 
as  compensation  and  damages  for  non-payment :  Held,  that  rate  of  inter- 
est was  recoverable,  to  be  computed  from  and  after  the  maturity  of  the 
note,  if  it  was  not  then  paid.  Such  a  note  is  not  usurious.  Davis  v. 
Rider  et  al.  416. 

2.  The  fact  that  a  note  of  that  character  matures  in  eighty  days,  will 
not,  of  itself,  afford  evidence  that  it  was  designed  to  evade  the  usury 
laws.  Had  it  appeared,  however,  that  it  was  understood  by  the  parties 
that  it  was  to  run  for  a  longer  period,  then  it  might  *  be  inferred  that 
such  was  the  intention.  Or  had  there  been  proof  that  it  was  so  drawn 
for  the  purpose  of  obtaining  usury,  that  defense  could  clearly  have  been 
interposed.    Ibid.  416. 

Release  op  surety. 

Extension  of  time  of  payment  to  principal,  by  usurious  contract.  See 
RELEASE,  2. 

VARIANCE. 
Allegations  and  proofs.      See  PLEADING  AND  EVIDENCE,  1,  2. 

VENDOR  AND  PURCHASER. 

Agreement  of  vendor  to  remove  incumbrances. 

Effect  of  a  failure  to  do  so  on  Ids  right  to  compel  the  payment  of  the  pur- 
chase money.    See  COVENANTS  FOR  TITLE,  1. 

Forcible  detainer. 

By  vendor  against  purchaser  in  possession.  See  FORCIBLE  ENTRY 
AND  DETAINER,  1,  2,  3. 

Warranty  of  machinery. 

Of  repairs  by  vendor — whether  entitled  to  pay  for  them.  See  WAR- 
RANTY, 1. 

VENUE. 
Change  of  venue. 

1.  In  suits  wliere  a  county  is  a  party.  In  a  suit  where  a  county  is  a 
party,  a  change  of  venue  may  be  awarded  to  another  county,  as  in  all 
civil  actions,  when  application  therefor  is  properly  made.  County  of 
Jackson  v.  Hall,  440. 

VOID  AND  VOIDABLE. 

Conveyance  by  an  infant  feme  covert. 

7*  void.    See  CONVEYANCES,  2. 
Contracts  between  husband  and  wife. 

Void.    See  HUSBAND  AND  WIFE,  2,  3. 
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VOLUNTARY  CONVEYANCE. 
Whethee  fraudulent.    See  FRAUDULENT  CONVEYANCES. 

VOLUNTARY  PAYMENT. 
When  it  may  be  recovered  back.    See  PAYMENT,  3. 

WAR. 
Of  individual  rights. 

1.  Stat  ate  of  limitations  —  whether  suspended  by  a  party  voluntarily 
entering  and  remaining  within  the  enemy's  lines.     See  LIMITATIONS,  6. 

Intercourse  between  belligerants. 

2.  Of  the  right  to  sue  an  alien  enemy  pending  hostilities.  See  ALIEN 
ENEMY. 

WAREHOUSEMAN. 

LOSS  OF  BAGGAGE. 

When  liability  of  carrier  ceases,  and  that  of  warehouseman  attaches. 
See  BAGGAGE,  1. 

WARRANTY. 
Warranty  of  machinery. 

1.  Of  repairs  thereto.  On  the  sale  of  a  steam  boiler,  the  vendor 
warranted  it  of  a  certain  capacity ;  but  it  proved  defective,  and  the 
vendor  repaired  it.  Afterwards,  he  took  the  note  of  the  vendee  for 
a  balance  due  on  the  purchase  money,  not  including  the  cost  of  the 
repairs:  Held,  the  vendor  was  not  entitled  to  pay  for  the  repairs.  He 
had  warranted  the  boiler;  and  the  fact  of  taking  the  note  without 
including  the  repairs,  tended  to  show  he  did  not  consider  himself  entitled 
to  pay  for  them.     Sears  et  al.  v.  Crozier  et  al.  245. 

WATER  COURSES. 

Of  boundaries  thereon.     See  BOUNDARIES. 

WIDOW. 

Renunciation  of  will  of  her  husband. 

1.  Election  under  the  tenth  and  fifteenth  sections  of  dower  act.  Under 
the  tenth  section  of  the  statute  of  dower,  a  widow  may  renounce  the 
benefit  of  a  devise  in  the  will  of  her  husband,  "  and  take  her  dower  in 
the  lands  and  her  share  in  the  personal  estate  of  her  husband,"  and 
having  made  such  election,  she  may  then,  under  the  fifteenth  section, 
if  there  be  no  children  or  descendants  of  children,  "  if  she  elect,  have 
in  lieu  of  her  dower  in  the  estate  of  which  her  husband  died  seized," 
one-half  of  all  the  real  estate  in 'fee,  after  the  payment  of  debts.* 
White  et  al.  Exrs.  v.  Dance,  413. 

*See,  also,  Sturgis  et  al.  v.  Ewing,  18  111.  176. 
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2.  Election  under  the  fifteenth  section — what  is  embraced  in  the  icord 
"dower."  The  word  " dower,"  as  used  in  the  fifteenth  section  of  the 
dower  act,  is  to  be  understood  in  its  proper  common  law  sense,  having 
no  relation  to  the  widow's  interest  in  the  personal  property.  That  sec- 
tion was  designed  to  give  to  the  widow  the  right  to  elect  between  two 
different  estates  in  the  realty,  without  disturbing  her  interest  in  the 
personalty.     White  et  al.  Exrs.  v.  Dance,  413. 

3.  So  if  the  widow  elect,  under  the  fifteenth  section,  to  take  one- 
half  the  realty  remaining  after  the  payment  of  debts,  "  in  lieu  of  her 
dower,"  she  will  still  be  entitled  to  "her  share  in  the  personal  estate  of 
her  husband."*     Ibid.  413. 

Of  her  special  dower. 

4.  Construction  of  the  statute.  The  statute  providing  for  an  allow- 
ance to  a  widow  of  such  beds,  bedsteads,  bedding  and  household  and 
kitchen  furniture  as  may  be  necessary  for  herself  and  family,  and  pro- 
visions for  a  year  for  herself  and  family,  is  not  to  be  construed,  in 
regard  to  the  character  and  amount  of  such  allowance,  without  refer- 
ence to  the  circumstances  of  the  parties,  but  in  fixing  such  allowance, 
the  appraisers  should  take  into  view  the  condition  and  mode  of  life  in 
which  the  widow  was  left  by  the  death  of  her  husband,  and  regard  as 
necessary  that  furniture  which  is  the  ordinary  and  appropriate  furni- 
ture for  such  homesteads.     Strawn  et  al.  v.  Strawn,  2G3. 

5.  The  word  "  family,"  as  used  in  this  statute,  does  not  include  alone 
the  widow  and  the  minor  children  of  the  deceased,  but  includes  such 
persons  as  constituted  the  family  of  the  deceased  at  the  time  of  his 
death,  whether  servants,  or  children  who  had  attained  their  majority. 
In  this  is  not  to  be  included  boarders,  but  only  the  persons  constituting 
the  private  household  of  the  deceased.    Ibid.  263. 

6.  The  design  of  the  statute  was  to  furnish  the  necessary  sustenance 
for  such  household  for  one  year  after  the  death  of  the  husband,  and  to 
enable  the  widow  to  keep  her  domestic  circle,  as  respects  the  remaining 
members,  unbroken,  during  that  time ;  and  the  allowance  of  bedding, 
furniture  and  provisions  should  be  made  upon  this  basis.     Ibid.  263. 

7.  So  where  the  husband  died,  leaving  an  estate  of  the  value  of  $500,- 
000,  and  a  large  and  comfortably  furnished  house,  and  a  family,  besides 
four  of  his  children,  who  were  all  of  age,  consisting  of  his  widow,  a 
young  woman  raised  by  the  family,  a  house-keeper,  a  cook,  a  man-ser- 
vant, and  a  man  who  acted  as  superintendent  of  a  large  farm  under  the 

*When  the  widow  elects  to  take  one-half  the  realty,  under  this  section,  it  is 
in  lieu  of  dower  in  all  the  lands  ;  nor  is  she  entitled  to  take  the  whole  of  the  per- 
sonalty, but  she  may  have  the  specific  articles  enumerated  in  the  statute.  Lessley 
etal.  v.  Lesdey,  44  111.  527,  and  see  Brown  et  al.  Exrs.  v.  Pitney,  39  111.  468,  as  to  the 
rights  of  the  widow,  and  limitations  upon  her,  under  this  section. 
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widow's  control,  an  allowance  to  the  widow  of  beds,  bedsteads  and  bed- 
ding estimated  at  $400,  household  and  kitchen  furniture  estimated  at 
$1600,  and  provisions  for  a  year  estimated  at  $1590,  was  not  regarded 
as  unreasonable  or  extravagant.     Strawn  et  al.  v.  Straum,  263. 

WILLS. 

Life  estate  in  personal  property. 

1.  A  will  provided  as  follows :  "  I  give  and  bequeath  all  of  the  rents 
and  profits  in  my  farm  that  I  now  own,  in  the  town,  county  and  State 
aforesaid,  to  my  wife,  Deliverance  K.  Lester,  and  also  all  my  personal 
property,  consisting  of  live  stock,  and  also  the  interest  on  all  moneys 
and  credits  due  me  at  my  death,  so  long  as  she  remains  my  widow, 
except  hereafter  devised;  and  after  her  death  or  marriage,  I  wish  the 
property  and  real  estate  to  be  equally  divided  between  my  children," 
etc.  Held,  this  was  not  an  absolute  gift  of  the  personalty  to  the  widow, 
but  was  intended  as  a  bequest  to  her  to  be  enjoyed  during  her  life  or 
widowhood,  having  reference  as  well  to  the  live  stock,  moneys  and  cred- 
its, as  to  the  use  of  the  farm.  They  were  not  of  that  perishable  char- 
acter which  forbade  a  life  estate  being  created  in  them.  Burnett  et  al. 
v.  Lester  et  al.  325. 

2.  An  exception  to  the  rule  that  there  may  be  a  life  estate  in  chat- 
tels, which  are  not  of  a  perishable  nature,  and  a  limitation  over,  is  in 
case  of  a  bequest  of  specific  things,  as  corn,  hay  and  fruits,  of  which  the 
use  consists  in  the  consumption.  The  gift  of  such  articles  for  life,  is,  in 
most  cases,  of  necessity,  a  gift  of  the  absolute  property,  for  the  use  and 
the  property  can  not  exist  separately.     Ibid.  325. 

Tenant  for  life  in  personalty. 

3.  Of  the  proper  disposition  of  tlie  property.  It  is  a  general  principle 
that,  where  any  interest  short  of  absolute  ownership  is  given  in  the  gen- 
eral residue  of  personal  estate,  terms  for  years  and  other  perishable 
funds  of  property  which  may  be  consumed  in  the  use,  are  to  be  con- 
verted or  invested,  so  as  to  produce  a  permanent  capital,  and  the  income 
thereof,  only,  is  to  go  to  the  legatee  for  life.     Ibid.  325. 

4.  So,  in  this  case,  the  tenant  for  life  should  convert. the  life  stock 
into  money,  and  save  the  principle  for  those  who  were  to  come  to  its 
enjoyment  on  her  death  or  marriage.     Ibid.  325. 

5.  Of  requiring  security  to  remainderman.  Where  a  life  estate  is 
created  in  personal  property,  with  a  limitation  over,  a  court  of  chancery 
may  require  the  legatee  for  life  to  give  security  to  the  remainderman 
that  the  fund  shall  not  be  wasted  or  misapplied.     Ibid.  325. 

Bequest  to  a  creditor. 

6.  Rights  of  the  creditor  and  of  tlie  estate.  The  mere  making  of  a 
bequest  to  a  creditor  of  the  testator,  of  a  sum  of  money  equal  to  or 
greater  than  the  debt,  and  which  might,  in  the  particular  case,  be 
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regarded  as  a  satisfaction  of  the  debt,  would  not  operate  to  defeat  an 
allowance  of  the  claim  against  the  estate,  to  be  paid  in  due  course  of 
administration  with  other  debts  in  the  same  degree.  Such  a  legacy 
must  he  paid,  before  it  can  be  set  upas  a  discharge  of  the  debt.  Malony 
et  al.  Admrs.  v.  Scanlan,  122.  < 

7.  When,  however,  a  creditor,  to  whom  his  debtor  has  made  a 
bequest,  equal  to  or  greater  than  his  debt,  obtains  an  allowance  and. 
payment  of  his  claim,  and  afterwards  demands  his  legacy  from  the 
executor,  the  latter  may  then  raise  the  question  whether  it  was  intended 
as  a  gift,  independently  of  the  payment  of  the  debt,  or  merely  as  a  satis- 
faction of  the  debt.    Ibid.  122. 

WRITS  OF  ERROR.     See  APPEALS  AND  WRITS  OF  ERROR. 
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